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Copy  of  Petition  in  United  States  Ex  Pel.  New 
York  Warehouse,  Wharf  and  Terminal  Asso¬ 
ciation  y.  Dern,  68  Fed.  (2D)  773 1 

PETITION  FOR  MANDAMUS 

The  petition  of  New  York  Warehouse,  Wharf 
and  Terminal  Association,  Inc.,  a  corporation,  Bush 
Terminal  Company,  a  corporation,  New  York  Dock 
Company,  a  corporation,  Beard’s  Erie  Basin,  Inc., 
a  corporation,  American  Dock  Company,  a  corpo¬ 
ration,  and  Pouch  Terminal,  Inc.,  a  corporation, 
respectfully  shows  to  the  court: 

1.  That  the  petitioners  are  all  corporations,  in¬ 
corporated  under  the  laws  of  the  State  of  New 
York,  and  maintain  their  principal  places  of  busi¬ 
ness  and  their  offices  in  the  City  of  New  York, 
State  of  New  York,  and  file  this  petition  in  their 
own  behalf. 

2.  That  the  petitioner  New  York  Warehouse, 
Wharf  and  Terminal  Association,  Inc.  is  a  mem¬ 
bership  corporation  organized  under  the  member¬ 
ship  laws  of  the  State  of  New  York,  and  all  of  the 
petitioners  hereinafter  mentioned  are  members  of 
and  associated  with  the  said  New  York  Warehouse, 
Wharf  and  Terminal  Association,  Inc.,  and  it  is  the 
purpose,  intent  and  design  of  the  said  New  York 
Warehouse,  Wharf  and  Terminal  Association,  Inc., 
to  perform  such  acts  and  to  engage  in  such  activ¬ 
ities  as  will  aid  and  benefit  the  members  associated 
with  it  in  the  lawful  and  proper  use  of  their  prop- 


1  From  record  on  appeal  in  that  case  in  this  court,  p.  2. 


3 


erties  and  in  the  lawful  and  proper  conduct  of  their 
business. 

3.  That  the  petitioner  Bush  Terminal  Company 
is  a  corporation  organized  under  the  laws  of  the 
State  of  New  York,  owns  and  operates  extensive 
warehouse  and  pier  property  in  the  Borough  of 
Brooklyn,  County  of  Kings,  New  York  City  and 
State,  said  property  consisting  of  eight  piers,  one 
hundred  and  five  warehouses,  sixteen  loft: build¬ 
ings  comprising  7,772,784  square  feet  of  storage 
space ;  and  that*  during  the  year  1931  petitioner  was 
taxed  in  respect  to  its  property  holdings  and,  as  the 
result  of  its  operations,  by  the  United  States,  the 
State  of  New  York,  and  the  City  of  New  York,  in 
an  aggregate  sum  of  $1,369,752.30. 

4.  That  the  petitioner  New  York  Dock  Com¬ 
pany  is  a  corporation  organized  under  the  laws 
of  the  State  of  New  York  and  owns  and  operates 
extensive  pier  property  in  the  Borough  of  Brook¬ 
lyn,  County  of  Kings,  New  York  City  and;  State, 
consisting  of  thirty-four  piers,  one  hundred  and 
five  warehouses,  comprising  3,700,000  square  feet 
of  storage  space,  and  sixty-eight  Manufacturing 
Buildings ;  and  that  during  the  year  1931  petitioner 
was  taxed  in  respect  to  its  property  holdings  and 
as  the  result  of  its  operations,  by  the  United  States, 
the  State  of  New’  York,  and  the  City  of  New  York, 
in  an  aggregate  sum  of  $895,995.69. 

5.  That  the  petitioner  Beard’s  Erie  Basin,  Inc., 
is  a  corporation  organized  under  the  laws  of  the 
State  of  New  York  and  owns  and  operates:  exten¬ 
sive  warehouses  and  docks  in  the  Borough  of 
Brooklyn,  County  of  Kings,  New  York  City  and 
State,  consisting  of  five  piers,  twenty-eight  ware- 
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houses,  comprising  778,760  square  feet  of  storage 
space;  and  that  during  the  year  1931  petitioner 
was  taxed  in  respect  to  its  property  holdings  and 
as  the  result  of  its  operations,  by  the  United  States, 
the  State  of  New  York,  and  the  city  of  New  York, 
in  an  aggregate  sum  of  $192,996.02. 

6.  That  the  petitioner,  American  Dock  Company, 
is  a  corporation  organized  under  the  laws  of  the 
State  of  New  York  and  owns  and  operates  exten¬ 
sive  warehouses  and  piers  located  in  the  Borough 
of  Richmond,  County  of  Richmond,  New  York 
City  and  State,  consisting  of  four  piers,  thirty- 
eight  warehouses,  comprising  816,000  square  feet 
of  storage  space;  and  that  during  the  year  1931 
petitioner  was  taxed  in  respect  to  its  property 
holdings  and  as  the  result  of  its  operations,  by  the 
United  States,  the  State  of  New  York  and  the  City 
of  New  York,  in  an  aggregate  sum  of  $42,000.00. 

7.  That  the  petitioner  Pouch  Terminal,  Inc.,  is 
a  corporation  organized  under  the  laws  of  the  State 
of  New  York  and  owns  and  operates  extensive 
warehouses  and  piers  in  the  Borough  of  Richmond, 
Countv  of  Richmond,  New  York  City  and  State, 
consisting  of  three  piers,  twenty-three  warehouses, 
comprising  460,000  square  feet  of  storage  space; 
and  that  during  the  year  1931  petitioner  was  taxed 
in  respect  to  its  property  holding  and  as  the  result 
of  its  operations,  by  the  United  States,  the  State  of 
New  York,  and  the  City  of  New  York,  in  an 
aggregate  sum  of  $61,000.00. 

8.  That  the  respondent,  Patrick  J.  Hurley,  is  a 
citizen  of  the  United  States,  is  officially  residing 
in  the  District  of  Columbia,  and  holds  the  office  of 
Secretary  of  War  of  the  United  States  and  is  sued 
in  such  capacity. 
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9.  That  the  United  States  Government  during, 
to-wit,  the  year  1918,  purchased  a  certain  property 
commonly  called  the  Port  Newark  Army  Supply 
Base  and  constructed  thereon  very  extensive  ware¬ 
houses  as  a  terminal  storage  space  for  the  hand¬ 
ling  of  large  quantities  of  supplies  in  and  around 
the  Port  of  New  York  en  route  to  shipment  over¬ 
seas  to  the  American  Expeditionary  Forces;  said 
property  consists  of  approximately  136  acres  and 
affords  a  storage  space  of  approximately  2,370,218 
square  feet ;  that  said  property  is  not  now  used  for 
army  purposes,  has  been  declared  surplus  prop¬ 
erty,  but  is  under  the  control  and  jurisdiction  of 
the  Secretary  of  War;  that  the  Secretary  of  War 
has  no  authority  either  to  sell  or  lease  said  prop¬ 
erty  or  any  other  surplus  property  under  his  con¬ 
trol  and  jurisdiction  except  as  specifically  author¬ 
ized  by  Acts  of  Congress,  and  has  no  authority 
whatsoever  to  set  up  and  establish  an  operating 
agency  to  operate  said  property  or  to  enter  into  an 
agreement  with  a  person  or  a  corporation  to  oper¬ 
ate  said  property,  which  person  or  corporation  is, 
from  the  gross  receipts  to  be  derived  from  the 
operation,  to  pay  all  and  every  expense  of  opera¬ 
tion  including  salaries  of  officers,  pay  of  personnel, 
wages  of  laborers,  advertising,  membership  of  per¬ 
sonnel  in  trade  and  commerce  associations,  enter¬ 
tainment  of  customers  and  prospective  customers, 
postage,  etc. 

10.  That  on,  to-wit,  the  30th  day  of  November 
1926,  Hanford  MacNider,  then  Assistant  Secretary 
of  War,  acting  for  the  Secretary  of  War,  entered 
into  an  alleged  lease  agreement  with  the  Mercur 
Trading  Corporation,  a  corporation,  by  which  the 
Secretary  of  War,  acting  under  the  alleged  au- 
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thority  of  the  Act  of  Congress  approved  July  11  , 
1919  (41  Stat.  129),  and  in  Consideration  of  $1.00 
per  annum  as  rent  and  of  the  performance  of  the 
covenants  and  conditions  contained  in  said  agree¬ 
ment  on  the  part  of  the  said  Mercur  Trading  Cor¬ 
poration,  agreed  to  lease  the  above  described  prop¬ 
erty  for  a  period  of  ten  years  beginning  at  twelve 
o’clock  noon  November  27,  1926,  but  revokable  at 
the  will  of  the  Secretary  of  War  or  by  the  Mercur 
Corporation  upon  its  giving  to  the  Secretary  of 
War  three  months’  notice  in  writing  of  its  election 
to  cancel  said  lease ;  the  arrangement  entered  into 
was  not  in  fact  or  in  lavr  a  lease  arrangement  but 
was  in  fact  and  in  law  an  operating  arrangement ; 
that  said  agreement  provided  that  “the  above  de¬ 
scribed  property  is  to  be  operated  and  used  by  the 
Lessee  for  terminal,  storage  warehouse,  and/or 
manufacturing  purposes,  with  the  right  hereby 
granted  to  the  Lessee  to  sub-let  such  portion  or  por¬ 
tions  of  said  property  as  it  may  see  fit  upon  terms 
and  conditions  not  inconsistent  with  the  provisions 
of  this  lease.”  The  agreement  further  provided 
that  the  Mercur  Corporation  should  operate  the 
property  for  terminal,  storage  warehouse,  and/or 
manufacturing  purposes  and  should  charge  against 
the  gross  revenue  collected  all  operating  expenses 
thereof,  including  office  expenses,  overhead,  wages, 
salaries,  insurance  premiums,  and  depreciation  on 
equipment  furnished  by  the  Mercur  Corporation; 
that  the  money  remaining  thereafter  should  be  dis¬ 
posed  of  as  follows:  95%  in  making,  under  the 
general  supervision  of  the  Quartermaster  General 
or  his  duly  authorized  representative,  such  better¬ 
ments,  repairs,  and  renewals  to  and  upon  the  said 
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property  as  the  Quartermaster  General  or  his  duly 
authorized  representative  shall  from  time  to  time 
direct  or  approve ;  that  the  remaining  5%  Shall  be 
the  property  of  the  Mercur  Corporation;  a  copy 
of  said  agreement,  marked  “ Petitioners’  Exhibit 
A”,  is  hereto  attached  and  made  a  part  hereof.  The 
said  property  and  improvements  thereuppn  cost 
the  United  States  Government  approximately  $11,- 
000,000 ;  that  petitioners  are  advised,  informed,  and 
believe,  and  therefore  aver,  that  the  Mercur  Cor¬ 
poration  is  a  corporation  with  a  capital  pf  only 
$10,000;  that  the  said  Mercur  Corporation,  after 
execution  of  the  aforesaid  agreement,  took  | posses¬ 
sion  of  and  began  to  operate  the  said  premises  for 
terminal  and  storage  and  warehouse  purposes. 

11.  That  on,  to-wit,  the  20th  day  of  January 
1927,  said  Hanford  MacNider,  then  Assistant  Sec¬ 
retary  of  War,  acting  for  the  Secretary  of  War, 
entered  into  what  is  termed  to  supplemental  agree¬ 
ment  with  the  Mercur  Corporation,  wherein 
reference  was  made  to  the  aforesaid  agreement  of 
November  27,  1926,  with  the  Mercur  Trading  Cor¬ 
poration,  and  it  was  further  recited  that  the  ;Mercur 
Corporation  was  negotiating  a  contract  for  the 
storage  of  a  large  amount  of  sugar  in  said  property, 
the  aggregate  receipts  from  which  would  amount 
to  approximately  $1,000,000  in  two  and  one-half 
years,  and  that  an  expenditure  of  $200,000;  for  re¬ 
pairs  was  necessary  in  order  to  provide  suitable 
facilities  for  the  storage  of  said  sugar  under  said 
contract,  and  that  95%  of  the  net  receipts  author¬ 
ized  to  be  expended  for  betterments,  repairs,  and 
renewals  as  provided  for  in  the  original  agreement 
was  not  sufficient  to  provide  necessary  facilities  for 
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the  storage  of  said  sugar ;  that  the  Mercur  Corpora¬ 
tion  was  willing  to  make  necessary  repairs  in  order 
to  secure  the  facilities  required  for  said  storage  on 
condition  that  it  be  permitted  to  deduct  the  cost 
thereof,  not  to  exceed  $200,000,  from  the  storage 
charges  to  be  paid  to  the  Mercur  Corporation  un¬ 
der  the  terms  of  its  contract  for  said  storage  of 
sugar,  provided  that  the  said  Mercur  Corporation 
should  not  be  disturbed  in  its  use  of  said  storage 
facilities  until  it  had  received  said  storage  charges 
under  the  terms  of  said  contract  in  the  amount  of 
$400,000,  and  provided  further  that  it  should  be 
permitted  to  retain  10%  instead  of  5%  of  the 
monies  remaining  from  the  first  $400,000  received 
under  said  contract  for  the  storage  of  sugar,  after 
the  payment  of  operating  charges  connected  there¬ 
with  as  provided  in  the  original  agreement ;  that  it 
was  mutually  agreed  that  the  agreement  of  Novem¬ 
ber  27, 1926,  be  amended  to  cany  out  the  foregoing 
purposes  and  the  United  States  Government  spe¬ 
cifically  agreed  not  to  exercise  its  option  to  revoke 
said  lease  prior  to  September  1,  1929;  a  copy  of 
which  agreement  is  marked  “ Petitioners’  Exhibit 
B”  and  is  hereto  attached  and  made  a  part  hereof. 
That  after  the  execution  of  said  agreement  the  said 
Mercur  Corporation  continued  to  occupy  the  said 
premises  and  to  operate  the  same  for  terminal  and 
storage  warehouse  purposes. 

12.  That  thereafter,  on,  to-wit,  the  21st  day  of 
March  1927,  Hanford  MacNider,  then  Assistant 
Secretary  of  War,  acting  for  the  Secretary  of  War, 
entered  into  an  agreement  with  the  said  Mercur 
Corporation,  which  said  agreement  was  entitled 
Second  Supplemental  Agreement,  which  agreement 
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referred  to  the  said  alleged  lease  agreement  of 
November  27,  1926,  and  the  said  supplemental 
agreement  of  January  20,  1927,  and  recited  that 
the  expenditure  of  the  said  $200,000  would  not  pro¬ 
vide  necessary  facilities  for  the  storage  of  Ithe  full 
amount  of  150,000  tons  as  provided  for  in  a  con¬ 
tract  for  sugar  storage  entered  into  by  the  I  Mercur 
Corporation  and  a  third  party,  that  it  \Vas  esti¬ 
mated  that  an  expenditure  of  an  additional 
$150,000  could  be  advantageously  made  in  order  to 
furnish  additional  facilities  for  the  handling  of 
said  sugar  and  other  business  on  the  leased  prem¬ 
ises  by  the  Mercur  Corporation ;  that  the ;  Mercur 

i 

Corporation  was  willing  to  spend  an  additional 
sum  of  $150,000  in  the  making  of  betterments,  re¬ 
pairs  and  renewals  necessary  in  order  to  i provide 
such  facilities ;  the  parties  therefore  mutually 
agreed  that  the  said  agreements  of  November  27, 
1926,  and  January  20,  1927,  be  amended  arid  modi¬ 
fied  so  that  the  said  Mercur  Corporation  would  be 
authorized  to  expend  $150,000  in  additiofi  to  the 
above  mentioned  $200,000  in  the  making  of  better¬ 
ments,  repairs,  and  renewals  to  the  Port  Newark 
Army  Supply  Base;  that  the  Mercur  Corporation 
might  retain  10%  upon  the  first  $700,000  received 
from  the  storage  of  sugar ;  that  the  money  advanced 
by  the  Mercur  Corporation  should  be  repriid  to  it 
from  the  portions  of  money  coming  due  to  the 
United  States  Government,  either  from  the  storage 
of  sugar  or  from  the  other  business  conducted  at 
the  base;  a  copy  of  said  agreement,  marked  “Peti¬ 
tioners’  Exhibit  C”,  is  hereto  attached  and  made 

i 

a  part  hereof,  that  after  the  execution ;  of  said 
agreement  the  said  Mercur  Corporation  continued 
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to  operate  the  said  property  for  terminal  and  stor¬ 
age  warehouse  purposes. 

13.  That  thereafter,  on,  to-wit,  the  27th  day  of 
May  1927,  the  said  Hanford  MaeNider,  then  As¬ 
sistant  Secretary  of  War,  acting  for  the  Secretary 
of  War,  entered  into  an  agreement  with  the  said 
Mereur  Corporation,  which  agreement  was  referred 
to  as  the  Third  Supplemental  Agreement  and  which 
referred  to  the  said  agreements  of  November  27, 
1926,  January  20,  1927,  and  March  21,  1927,  and 
recited  that  it  was  necessary  to  expend  a  further 
sum  not  to  exceed  $100,000  to  complete  making  the 
betterments,  repairs,  and  renewals  required  for  the 
handling  of  the  business  of  the  said  Mereur  Cor¬ 
poration  at  the  Port  Newark  Army  Supply  Base, 
that  the  said  Mereur  Corporation  was  willing  to 
expend  said  $100,000  and  the  said  parties  did 
mutually  agree  that  the  three  aforesaid  agreements 
be  further  amended  so  as  to  authorize  the  said 
Mereur  Corporation  to  expend  a  sum  not  to  exceed 
$100,000,  in  addition  to  that  theretofore  authorized 
by  said  agreements,  in  the  making  of  betterments, 
repairs,  and  renewals  to  said  property,  that  in  con¬ 
sideration  of  the  expenditure  of  said  monev  the 
Government  agreed  that  the  Mereur  Corporation 
might  retain  10%  upon  the  first  $900,000  received 
from  the  storage  of  sugar  after  deducting  the 
operating  charges  for  the  handling  of  said  sugar 
or  from  other  income  from  said  business  which 
would  accrue  to  the  United  States  Government;  a 
copy  of  said  agreement,  marked  “ Petitioners’  Ex¬ 
hibit  D  ’  ’  is  hereto  attached  and  made  a  part  hereof ; 
that  after  the  execution  of  said  agreement  the  said 
Mereur  Corporation  continued  to  occupy  said  prop- 


11 


erty  and  to  operate  it  for  terminal  storage  and 
warehouse  purposes.  *  *  * 

14.  That  on  February  7,  1927,  the  Mercur  Cor¬ 
poration  entered  into  an  agreement  with  one  W.  F. 
Craig  &  Company,  hereinafter  referred  to  as  Craig 
&  Company,  for  the  storage  of  sugar  by  the 
said  Mercur  Corporation  for  the  said  Craig  & 
Company,  which  agreement  provided  for  the 
rates  to  be  charged  by  the  Mercur  Corporation 
for  the  storage  of  sugar  owned  by  the  said  Craig 
&  Company  and  also  for  the  storage  of  sugar 
owned  by  other  parties,  and  provided  that  por¬ 
tions  of  the  charges  made  to  other  parties  for 
the  storage  of  sugar  by  the  Mercur  Corpora¬ 
tion  should  be  for  the  benefit  of  the  said  Craig 
&  Company,  in  the  nature  of  secret  rebates  to  the 
said  Craig  &  Company.  As  one  of  the  essential 
things  to  be  done  pursuant  to  said  contract  and 
also  pursuant  to  the  contracts  for  the  improvement 
of  said  property,  which  contracts  are  hereinafter 
referred  to,  in  order  to  secure  the  storage  of  a  large 
quantity  of  sugar,  was  that  the  said  Mercur  Cor¬ 
poration  should  secure  a  license  from  the  New 
York  Coffee  and  Sugar  Exchange  to  store  sugar  for 
its  customers,  which  license  was  thereafter  secured. 
Thereafter  it  was  brought  to  the  attention  of  the 
New  York  Coffee  and  Sugar  Exchange  that  there 
existed  a  secret  contract  between  the  Mercur  Cor¬ 
poration  and  Craig  &  Company  providing  for  re¬ 
bates  to  Craig  &  Company  and  also  providing  for 
the  giving  of  secret  information  by  Mercur  Cor¬ 
poration  to  Craig  &  Company,  neither  of  which 
rights  or  benefits  was  afforded  to  any  other  mem¬ 
ber  of  the  New  York  Coffee  and  Sugar  Exchange, 
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and  that  as  a  result  of  this  contract  and  other  vio¬ 
lations  of  the  rules  of  the  New  York  Coffee  and 
Sugar  Exchange  by  the  Mercur  Corporation  the 
New  York  Coffee  and  Sugar  Exchange  revoked 
the  license  of  the  Mercur  Corporation  to  store 
sugar  for  its  customers  and  such  license  still  re¬ 
mains  revoked.  The  Mercur  Corporation  being 
not  a  lessee  but  an  operating  agency  for  the  War 
Department,  the  War  Department  itself  thus  en¬ 
gaged  in  secret  rebates  and  improper  practices.  A 
copy  of  the  agreement  of  February  7, 1927,  between 
Craig  &  Company  and  the  Mercur  Corporation  is 
filed  herewith  and  made  a  part  hereof,  marked 
“Petitioners’  Exhibit  E.”  This  contract,  made 
with  the  approval  of  the  War  Department,  con¬ 
tained  clauses  which  were  particularly  objection¬ 
able  to  the  New  York  Coffee  and  Sugar  Exchange. 
One  of  the  clauses  of  this  lease  provides :  “The  ware¬ 
house  agrees  to  furnish  Craig  promptly  in  writing 
information  on  all  sugar  stored  with  it  by  others, 
giving  name,  storage  date,  vessel,  gross  weight,  and 
whether  bulk  or  lots.”  In  reference  to  this  pro¬ 
vision,  A.  M.  Walbridge,  representing  the  New 
York  Coffee  &  Sugar  Exchange,  Inc.,  testified  be¬ 
fore  the  Committee  on  Military  Affairs  of  the 
House  of  Representatives  as  follows:  “In  other 
words,  he  has  access  to  information  the  other  mem¬ 
bers  of  the  Exchange  do  not  have  access  to.  We 
can  get  the  total  amount  of  sugar  stored  there,  they 
are  required  to  furnish  that,  but  he  gets  other  in¬ 
formation  as  to  what  other  competitors  in  the 
business  are  doing.”  Section  6  of  Paragraph  15 
of  this  contract  provides :  “  It  is  the  intent  of  this 
agreement  that  the  Warehouse  shall  receive  and 
retain  for  sugar  storage  the  base  rates,  and  that 
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all  amounts  collected  by  the  Warehouse  in  excess 
of  such  base  rates  are  to  be  paid  over  to  Craig,  in 
consideration  of  Craig’s  guarantee,  regardless  of 
from  whom  such  storage  is  collected.  Excepting 
on  sugar  delivered  to  others  than  Craig,  on  Ex¬ 
change  lots,  on  which  50-ton  tariff  rates  are  col¬ 
lected  by  the  Warehouse,  the  Warehouse  shall  re¬ 
tain  one-half  of  the  difference  between  such  rates 
and  the  base  rates  after  the  first  month  in  the 
case  of  sugar  turned  over  in  store,  and  after  the 
second  month  in  the  case  of  sugar  delivered  ex 
ship — both  of  these  provisions  applying  regardless 
of  whether  the  delivery  shall  have  been  made  by 
Craig  or  by  any  other  party.  It  is  further  agreed, 
that  where  sugar  is  acquired  or  reacquired  by 
Craig  in  store,  the  Warehouse  shall  retain  net  only 
the  base  rates,  paying  over  to  Craig  the  difference 
between  the  base  rates  and  all  amounts  collected.” 


In  reference  to  this  particular  clause  and  the  above 
quoted  provision  in  reference  to  discriminatory  in¬ 
formation,  Mr.  Walbridge  testified  as  follows: 
“Those  clauses  were  absolutely  objectionable  to  the 
Committee.  W e  considered  that  if  the  contract  was 


O.K.’d  by  the  War  Department  permitting  sur¬ 
reptitious  rates  and  discriminatory  rates  and  all 
kinds  of  privileges,  it  was  objectionable.  We 
would  never  countenance  giving  a  privilege  to  any 
warehouse  with  such  a  contract  as  that.’7i  There¬ 
after,  on  May  24,  1928,  the  Mercur  Corporation 
and  Craig  &  Company  entered  into  another  con¬ 
tract  which  provided  for  the  storage  of  sugar  up 
to  November  1, 1931. 

15.  That  in  order  to  protect  the  Mercur  Cor¬ 
poration  and  to  prevent  the  ouster  by  the  Govern¬ 
ment  of  said  Craig  &  Company  and  other  parties 
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with  whom  the  said  Mercur  Company  might  enter 
into  contracts,  a  fourth  supplemental  agreement 
was  entered  into  on,  to-wit,  the  8th  day  of  March 
1928,  by  C.  B.  Robbins,  then  Assistant  Secretary 
of  War,  on  behalf  of  the  Secretary  of  War,  and  the 
said  Mercur  Corporation,  which  agreement  re¬ 
ferred  to  the  said  original  agreement  of  November 
27,  1926,  and  the  above-mentioned  supplements 
thereto,  and  recited  that  the  said  United  States  had 
agreed  by  the  terms  of  said  agreements  that  it 
would  not  exercise  its  option  to  revoke  the  said 
agreements  prior  to  September  1,  1929,  and  fur¬ 
ther  recited  that  certain  betterments  had  been 
made  by  the  said  Mercur  Corporation ;  and  there¬ 
after  the  parties  to  said  agreement  agreed  that  said 
original  agreement  of  January  20,  1927,  and 
amendments  thereto  hereinabove  specifically  re¬ 
ferred  to,  be  further  amended  by  which  the  rights 
of  the  United  States  to  sell  the  said  premises,  how¬ 
ever  subject  to  the  rights  of  the  Mercur  Corpora¬ 
tion  under  said  original  lease  as  amended,  are  rec¬ 
ognized.  It  was  further  agreed  that  in  the  event 
the  said  premises  be  sold  on  or  before  September 
1,  1929,  that  all  sub-leases  and  agreements  for  the 
use  by  third  parties  of  any  portion  of  the  above 
mentioned  premises  be  recognized  by  said  pur¬ 
chasers  up  to  and  including  August  31,  1931 ;  that 
the  said  Mercur  Corporation  agreed  to  keep  the 
premises  in  good  repair ;  that  the  said  Mercur  Cor¬ 
poration  was  permitted  to  charge  against  the  gross 
revenues  collected  from  all  sources  all  operating 
expenses,  depreciation,  etc.;  that  50%  of  the  re¬ 
mainder  of  said  income  should  be  applied  to  the 
making  of  betterments  and  the  remaining  50% 
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from  all  sources  should  be  applied  by  the  Mercur 
Corporation  towards  reimbursing  itself  for  ad¬ 
vances  made  by  it  together  with  interest  at  5% 
on  the  money  advanced  by  said  Mercur  Corpora¬ 
tion  ;  that  after  reimbursement  of  the  Mercxlr  Cor- 
poration  10%  should  be  paid  to  Mercur  Corpora¬ 
tion  and  90%  should  be  expended  in  making  such 
betterments  and  repairs  as  the  Quartermaster  Gen¬ 
eral  might  direct.  A  copy  of  said  contract,  marked 
“Petitioners’  Exhibit  F”,  is  hereto  attached  and 
made  a  part  hereof;  that  after  the  execution  of 
said  agreement  said  Mercur  Corporation  continued 
to  occupy  and  operate  said  premises  for  terminal, 
storage,  and  warehouse  purposes. 

16.  That  thereafter,  on,  to-wit,  the  30th  day  of 
December,  1930,  F.  H.  Payne,  Assistant  Secretary 
of  War,  acting  for  the  Secretary  of  War,  entered 
into  an  agreement  with  the  Mercur  Corporation,, 
which  agreement  was  termed  the  Fifth  Supplemen¬ 
tal  Agreement ;  said  agreement  refers  to  the  orig¬ 
inal  agreement  of  November  27, 1926,  and  the  sup¬ 
plemental  agreements  of  January  20,  1927,:  March 
1,  1927,  May  27,  1927,  and  March  8,  1928,  said 
agreement  recited  that  by  said  original  agreement 
and  said  supplements  the  rights  of  occupancy  by 
third  parties  under  all  sub-leases  were  to  be  recog- 
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nized  by  the  lessor  to  and  including  August  31, 
1931,  that  the  Mercur  Corporation  had  no  author¬ 
ity  to  grant  leases  beyond  August  31,  1931,  that  it 
was  desired  to  give  this  right  and  it  was  agreed 
that  the  Government  will  not  revoke  the  said  orig¬ 
inal  agreement  and  supplements  thereto  prior  to 
August  31,  1936,  except,  (a)  in  case  of  a  national 
emergency;  (b)  in  case  of  the  sale  of  the  property; 
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(c)  in  case  the  Mercur  Corporation  shall  fail  or  re¬ 
fuse  to  comply  with  the  terms  of  the  agreements; 
and  that  in  the  case  of  a  revocation  of  the  agree¬ 
ment  by  reason  of  the  sale  of  the  property  by  the 
Government  or  in  the  event  of  the  failure  on  the 
part  of  the  Mercur  Corporation  to  comply  with  the 
terms  of  the  agreement,  the  United  States  and  its 
successors  agree  to  recognize,  up  to  and  including 
August  31,  1936,  the  rights  of  occupancy  by  third 
parties  under  agreements  for  the  use  by  such  third 
parties  of  any  portion  or  portions  of  the  leased 
premises  entered  into  by  the  Mercur  Corporation 
with  such  third  parties ;  that  under  the  prior  leases 
the  said  Mercur  Corporation  had  entered  into  an 
agreement  containing  provisions  that  a  third  party 
should  share  and  participate  in  the  profits  or  in¬ 
come  from  the  rental  and  storage  payments  made 
by  other  parties,  and  this  said  supplemental  agree¬ 
ment  provided  against  the  making  of  any  such  fur¬ 
ther  arrangement  or  agreements;  a  copy  of  said 
agreement,  marked  “Petitioners’  Exhibit  G”,  is 
hereto  attached  and  made  a  part  hereof ;  that  after 
the  execution  of  said  lease  the  said  Mercur  Corpo¬ 
ration  continued  to  occupy  and  use  said  premises 
for  terminal,  storage,  and  warehouse  purposes  and 
continues  up  to  this  time  to  occupy  and  so  use  said 
premises. 

17.  That  all  of  the  money  advanced  by  Mercur 
Corporation  for  betterments  and  repairs  has  now 
been  repaid  to  it ;  that  pursuant  to  the  original 
agreement  as  modified  by  the  first,  second,  and 
third  supplemental  agreements,  the  Mercur  Corpo¬ 
ration  was  only  entitled  to  reimburse  itself  for 
expenditures  up  to  September  1,  1929,  that  the 
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operation  had  been  so  conducted  that  on  said  date 
the  Mercur  Corporation  had  not  been  reimbursed 
for  all  of  its  expenditures,  that  there  was  still  due 
$135,648.50,  that  under  said  agreements  the  Secre¬ 
tary  of  War  had  the  power  and  it  was  his  duty  to 
cancel  said  agreements;  that  nevertheless  he  per¬ 
mitted  the  said  Mercur  Corporation  to  continue  to 
reimburse  itself  beyond  said  date  and  finally,  on, 
to-wit,  March  30, 1930,  there  was  repaid  to  Mercur 
Corporation  the  full  sum  advanced  by  it.  ' 

18.  That  the  aforesaid  purported  agreements 
and  each  of  them  are  null  and  void  and  do  not 
constitute  a  lawful  lease  or  license  whereby  or 
whereunder  the  said  Mercur  Corporation  has  ob¬ 
tained  any  lawful  right  to  the  use  and  occupancy 
of  the  said  Newark  Army  Base,  or  any  portion  of 
the  premises  and  property  described  in  the  afore¬ 
said  agreements,  in  that  the  said  agreements  are 
not  proper  in  form  or  substance,  and  that  the  same 
were  concluded  by  the  Secretary  of  War  through 
the  agency  of  several  Assistant  Secretaries  of  War 
without  authority  in  law,  in  negation  of  statutes 
and  acts  of  Congress  to  the  contrary  providing,  to 
the  substantial  damage  and  detriment  of  peti¬ 
tioners  herein,  in  the  manner  and  in  the  respects 
hereinafter  set  forth. 

19.  That  the  agreements  are  invalid  ini  that  the 
agreement  referred  to  in  Paragraph  10  supra,  and 
the  several  agreements  supplemental  thereto  re¬ 
ferred  to  in  Paragraphs  11  to  16  inclusive,  supra, 
do  not  comply  with  the  provisions  of  Section  22 
of  Title  41,  United  States  Code,  in  that!  there  is 
lacking  therefrom  an  express  condition  that  no 
member  of  or  delegate  to  congress  shall  be  admitted 
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to  any  share  or  part  of  any  such  contract  or  agree¬ 
ment,  or  to  any  benefit  to  arise  therefrom,  and 
that  by  reason  of  said  omission  the  aforesaid  agree¬ 
ments  are  invalid. 

20.  That  the  agreement  described  in  Paragraph 
10,  supra ,  purported  to  be  a  lease  for  a  term  and 
period  longer  than  five  years  in  duration,  and  that 
the  several  supplemental  agreements  referred  to  in 
the  succeeding  paragraphs,  specifically  the  agree¬ 
ment  referred  to  in  Paragraph  16,  supra ,  pur¬ 
ported  to  conclude  and  reaffirm  an  agreement  of 
lease  for  a  period  or  term  of  more  than  five  years. 

21.  And  that  the  said  agreement  referred  to  in 
Paragraph  16  purported  to  conclude  an  agreement 
of  lease  not  revocable  at  will  by  the  Secretary  of 
War  for  a  period  or  term  of  more  than  five  years, 
all  without  authority  in  law  and  in  violation  of  the 
statutes  of  the  United  States . 

22.  That  the  aforesaid  agreements  are  invalid 
and  void  in  that  they  provide  for  the  expenditure 
of  moneys  at  the  direction  of  others  than  officials 
of  the  United  States  Government  upon  Govern¬ 
ment  buildings  without  specific  authorization 
therefor,  and  without  advertising  for  bids  as  pro¬ 
vided  and  required  by  law. 

23.  That  the  Comptroller  General  of  the  United 
States  has  recently ,  on,  to  wit,  July  15,  1932,  ren¬ 
dered  a  decision  declaring  the  original  contract  and 
supplements  thereto  illegal  and  void  and  without 
foundation . 

24.  That  under  and  pursuant  to  the  terms  of  the 
aforesaid  agreements  the  respondent  concluded 
with  the  said  Mercur  Corporation  an  arrangement 
which  was  not  in  fact  or  in  law  a  lease  of  property; 
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and  that  the  statutory  authority  referred  to  in  Par¬ 
agraph  10  hereof,  and  recited  by  the  respondent  as 

the  authority  for  the  agreement  in  that  paragraph 

: 

referred  to,  extended  to  the  respondent  the  right 
only  to  lease  property .  The  aforesaid  agreements 
constitute  and  appoint  Mercur  Corporation  as  an 
operating  agency  to  operate  said  property,  pay  all 
expenses  of  operation,  and  then  to  divide  the  prof¬ 
its,  if  any,  between  the  United  States  and  Mercur 
Corporation. 

25.  That  by  the  device  of  the  aforesaid  unlawful 
and  invalid  agreements,  and  through  the  agency  of 
the  purported  lessee  thereunder,  the  Mercur  Cor¬ 
poration,  the  respondent  is  engaged  on  behalf  of 
the  United  States  in  the  business  of  wharfinger 
and  warehouseman,  and  in  the  commercial  opera¬ 
tion  of  docks,  wharves,  warehouses,  and  industrial 
building  units;  and  that  by  reason  of  the  amount 
of  the  payment  provided  by  said  agreements  to  be 
made  to  the  United  States  by  the  Mercur  Corpora¬ 
tion,  to  wit,  one  dollar  per  year,  and  by  reason  of 
the  sovereign  liberty  of  the  United  States  in  its 
independence  in  acting  on  behalf  of  the  'several 
states  and  of  the  citizens  and  taxpayers  of  those 
states,  the  business  conducted  by  the  Mercur  Cor¬ 
poration  jointly  with,  and  on  behalf  of,  the  United 
States  at  the  said  Port  Newark  Army  Base ;  is  con¬ 
ducted  without  relation  to  the  cost  and  expense  en¬ 
tailed  in  rendering  the  services  and  in  providing 
the  facilities  rendered  and  provided  and  sold  to 
others;  and  the  said  business  end  operation  is  not 
conducted  on  a  commercial  basis,  that  is  to  say,  on 
a  basis  where  there  is  a  direct  relationship  between 
cost  and  price,  and  ivhere  profit  or  income  on  prin- 
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cipal  investment  is  a  matter  of  influence  in  deter¬ 
mining  the  price. 

26.  That  the  petitioners  herein  are  engaged  in 
the  business  of  warehousing  and  in  the  operation 
of  docks,  wharves,  industrial,  and  other  terminal 
properties  as,  and  to  the  extent,  above  set  forth 
within  the  Port  of  New  York;  and  that  the  peti¬ 
tioners  are  engaged  in,  and  have  been  for  many 
years  engaged  in  such  business,  which  is  the  same 
business  as  that  in  which  the  Mercur  Corporation, 
jointly  with  and  on  behalf  of  the  respondent,  is 
engaged.  The  operation  of  the  said  Newark  Army 
Base  by  Mercur  Corporation,  jointly  with  and  on 
behalf  of  the  respondent  is  in  open  and  direct  com¬ 
petition  with  the  operations  of  the  petitioners 
herein.  The  Port  Newark  Army  Base  is  located 
within  the  area  prescribed  by  Federal  statutes,  and 
by  treaty  between  the  States  of  New  York  and  New 
Jersey,  as  the  Port  of  New  York,  within  which 
area  all  of  the  petitioners’  properties  hereinabove 
described  are  located  as  well.  Ships ,  freights ,  car¬ 
goes,  storage  business  of  all  hinds,  and  industrial 
tenants,  are  solicited  by  both  your  petitioners  and 
by  Mercur  Corporation,  and  especially  in  the  stor¬ 
age  of  commodities,  raw  Cuban  sugar,  for  instance, 
the  same  consignments  are  solicited  by  your  peti¬ 
tioners  and  by  the  Mercur  Corporation.  Mercur 
Corporation  in  competition  and  in  the  exercise  of 
competitive  practices  has  obtained  business  and 
particularly  goods  for  storage  away  from  and  to 
the  substantial  detriment  of  your  petitioners. 

27.  That  in  the  premises  and  by  reason  of  the 
circumstances  above  described  such  competition  is 
unfair  and  prejudicial  to  your  petitioners,  and  in 
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violation  of  the  rights  and  privileges  extended  to 
them  under  the  law;  that  in  engaging  on  behalf 
of  the  United  States  and  as  the  operating  agent  of 
the  respondent  in  unfair  trade  practices,  the 
Mercur  Corporation  cannot  be  separated  or  dis¬ 
tinguished  from  the  respondent  in  respect  to  the 
interest  involved,  except  in  so  far  as  such  interest 
is  prorated  in  the  percentages  set  forth  ■  in  the 
agreement. 

28.  That  under  date  of  June  7,  1932,  these  peti¬ 
tioners,  through  their  representatives,  wrote  to  the 
Secretary  of  War,  asking  and  demanding  that  he 
cancel  said  agreements,  a  copy  of  which  letter, 
marked  “Petitioners' ’Exhibit  I”,  is  hereto  attached 
and  made  a  part  hereof ;  that  the  Secretary  of  War, 
on,  to-wit,  June  29,  1932,  wrote  said  petitioners, 
through  their  representatives,  declining  and  refus¬ 
ing  to  cancel  said  agreements,  copy  of  which  letter 
is  hereto  attached,  marked  “ Petitioners’  ^Exhibit 
J”,  and  made  a  part  hereof;  that  said  agreements 
are  without  any  authority  in  law,  are  illegal  and 
void ;  that  the  act  of  respondent  in  failing  to  cancel 
said  agreements  is  entirely  without  authority  of 
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law;  that  respondent’s  act  in  refusing  to  cancel 
said  agreement  and  to  protect  the  rights  and  inter¬ 
ests  of  these  petitioners  is  illegal,  arbitrary,  ca¬ 
pricious,  and  void  and  contrary  to  law  and  the  Acts 
of  Congress  governing  the  leasing  of  public  prop¬ 
erty,  and  that  the  act  of  cancelling  said  agreements 
is  an  act  purely  ministerial  involving  no  discretion 
by  respondent  whatsoever. 

Wherefore,  the  premises  considered  and  there 
being  no  other  adequate  remedy  available,  peti¬ 
tioners  pray : 
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cipal  investment  is  a  matter  of  influence  in  deter¬ 
mining  the  price. 

26.  That  the  petitioners  herein  are  engaged  in 
the  business  of  warehousing  and  in  the  operation 
of  docks,  wharves,  industrial,  and  other  terminal 
properties  as,  and  to  the  extent,  above  set  forth 
within  the  Port  of  New  York;  and  that  the  peti¬ 
tioners  are  engaged  in,  and  have  been  for  many 
years  engaged  in  such  business,  which  is  the  same 
business  as  that  in  which  the  Mercur  Corporation, 
jointly  with  and  on  behalf  of  the  respondent,  is 
engaged.  The  operation  of  the  said  Newark  Army 
Base  by  Mercur  Corporation,  jointly  with  and  on 
behalf  of  the  respondent  is  in  open  and  direct  com¬ 
petition  with  the  operations  of  the  petitioners 
herein.  The  Port  Newark  Army  Base  is  located 
within  the  area  prescribed  by  Federal  statutes,  and 
by  treaty  between  the  States  of  New  York  and  New 
Jersey,  as  the  Port  of  New  York,  within  which 
area  all  of  the  petitioners7  properties  hereinabove 
described  are  located  as  well.  Ships,  freights,  car¬ 
goes,  storage  business  of  all  hinds,  and  industrial 
tenants,  are  solicited  by  both  your  petitioners  and 
by  Mercur  Corporation,  and  especially  in  the  stor¬ 
age  of  commodities,  raw  Cuban  sugar,  for  instance, 
the  same  consignments  are  solicited  by  your  peti¬ 
tioners  and  by  the  Mercur  Corporation.  Mercur 
Corporation  in  competition  and  in  the  exercise  of 
competitive  practices  has  obtained  business  and 
particularly  goods  for  storage  away  from  and  to 
the  substantial  detriment  of  your  petitioners. 

27.  That  in  the  premises  and  by  reason  of  the 
circumstances  above  described  such  competition  is 
unfair  and  prejudicial  to  your  petitioners,  and  in 
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violation  of  the  rights  and  privileges  extended  to 
them  under  the  law;  that  in  engaging  on,  behalf 
of  the  United  States  and  as  the  operating  agent  of 
the  respondent  in  unfair  trade  practices,  the 
Mercur  Corporation  cannot  be  separated  lor  dis¬ 
tinguished  from  the  respondent  in  respect  to  the 
interest  involved,  except  in  so  far  as  such  interest 
is  prorated  in  the  percentages  set  forth  j  in  the 
agreement. 

28.  That  under  date  of  J une  7,  1932,  these  peti¬ 
tioners,  through  their  representatives,  wrote  to  the 
Secretary  of  War,  asking  and  demanding  that  he 
cancel  said  agreements,  a  copy  of  which  letter, 
marked  “ Petitioners’  Exhibit  I”,  is  hereto  attached 
and  made  a  part  hereof ;  that  the  Secretary  of  War, 
on,  to-wit,  June  29,  1932,  wrote  said  petitioners, 
through  their  representatives,  declining  and  refus¬ 
ing  to  cancel  said  agreements,  copy  of  which  letter 
is  hereto  attached,  marked  “ Petitioners’  Exhibit 
J”,  and  made  a  part  hereof;  that  said  agreements 
are  without  any  authoritv  in  law,  are  illegal  and 
void ;  that  the  act  of  respondent  in  failing  to  cancel 
said  agreements  is  entirely  without  authority  of 
law;  that  respondent’s  act  in  refusing  to  cancel 
said  agreement  and  to  protect  the  rights  and  inter¬ 
ests  of  these  petitioners  is  illegal,  arbitrary,  ca¬ 
pricious,  and  void  and  contrary  to  law  and  the  Acts 
of  Congress  governing  the  leasing  of  public  prop¬ 
erty,  and  that  the  act  of  cancelling  said  agreements 
is  an  act  purely  ministerial  involving  no  discretion 
by  respondent  whatsoever. 

Wherefore,  the  premises  considered  arid  there 
being  no  other  adequate  remedy  available,  peti¬ 
tioners  pray : 
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1.  That  a  writ  of  mandamus  may  issue  to  re¬ 
spondent  commanding  and  directing  him  to  cancel 
the  said  agreements  and  each  and  every  one  of 
them  and  to  the  end  that  all  necessary  proceedings 
be  had  to  effect  said  cancellation  of  each  and  every 
of  said  agreements  and  contracts,  and  to  the  fur¬ 
ther  end  that  all  necessary  proceedings  be  had  to 
eject  and  dispossess  the  said  Mereur  Corporation 
from  its  unlawful  occupancy  of  the  said  premises 
described  as  Port  Newark  Army  Base,  and  to  the 
end  that  all  necessary  proceedings  be  had  to  cause 
the  respondent  through  the  instrumentality  of  the 
said  Mereur  Corporation  to  desist  from  the  com¬ 
mercial  operation  of  the  said  Port  Newark  Army 
Base,  and  from  there  conducting  the  business  of 
warehousing  and  storage  and  from  there  acting  as 
a  private  wharfinger. 

2.  For  such  other  and  further  relief  as  to  the 
court  may  seem  meet  and  proper. 


APPENDIX  II 


Discussion  of  Plaintiffs’  Criticism  of  the 
Doctrine  Underlying  the  Dern,  Tugwell,  and 
Belated  Cases 

1.  In  briefs  heretofore  filed  by  plaintiffs  and  in 
their  arguments  in  the  lower  court,  they  have  made 
a  contention  which  is  squarely  at  variance  with  the 
doctrine  which  underlies  the  Bern ,  Tugwell,  and 
other  cases  cited  and  discussed  in  our  brief  (pp. 
127-142).  Anticipating  that  they  may  make  that 
same  contention  before  this  Court,  we  deem  it 
advisable  to  discuss  it  here  in  detail,  supplement¬ 
ing  the  discussion  in  our  brief. 

Plaintiffs  argued  that  whenever  a  government 
officer  acts  in  violation  of  a  statute  or  pursuant  to 
an  unconstitutional  statute  he  is  violating  his  oath 
of  office  and  breaching  an  obligation  to  all  citizens, 
and  that,  if  he  thus  acts  unlawfully  under  color  of 
his  office  and  financial  loss  results  to  any  particular 
citizen,  then,  without  more,  (1)  the  officer’s  breach 
of  his  duty,  plus  (2)  that  resulting  damage,  gives 
that  citizen  a  cause  of  action  against  the  officer. 
On  that  fallacious  basis  they  assert  that  any  citizen 
who  suffers  financial  loss  as  the  result  of  an  act  of 
an  officer  has  a  standing  in  court  to  assert  that  the 
officer  is  acting  in  violation  of  a  statute  or  under 
an  unconstitutional  statute. 

That  contention — on  which  they  rest  their  criti¬ 
cism  of  principles  which  underly  the  Bern  and 
Tugwell  cases — is  squarely  contrary  to  a  long  line 
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of  decisions  of  the  Supreme  Court.  That  court  has 
held,  repeatedly,  over  a  period  of  many  years,  that 
far  more  than  that  must  be  shown  in  order  to  jus¬ 
tify  the  courts,  at  the  suit  of  a  citizen,  to  consider 
whether  a  statute  is  constitutional  or  has  been  vio¬ 
lated.  i  Before  the  Courts  will  consider  such  a  ques¬ 
tion,  in  a  suit  against  a  government  officer,  the 
plaintiff  must  first  show  that,  regarding  the  officer 
as  ‘ 4  stripped  of  all  official  authority”  and  consid¬ 
ering  him  merely  as  a  private  person,  he  has  done 
an  act  or  is  threatening  to  do  an  act  invading  the 
legal  rights  of  the  plaintiff — i.  e.,  causing  the  plain¬ 
tiff  a  legal  injury,  and  not  merely  a  damage  with¬ 
out  a  legal  injury.  Unless  and  until  the  plaintiff 
first  makes  such  a  showing,  there  is  no  case  or  con¬ 
troversy,  no  judicial  dispute  before  the  court,  which 
will  warrant  the  court  in  inquiring  into  the  valid¬ 
ity  or  legality  of  the  officer’s  acts.  The  meaning  or 
constitutionality  of  the  statute  does  not  come  into 
such  a  suit  except  by  way  of  justification  or  defense 
of  acts  of  the  defendant  which  would  otherwise  be 
legally  actionable  by  the  plaintiff — in  the  absence 
of  a  statute  authorizing  the  defendant’s  acts.  For 
the  defendant  “is  not  sued  as,  or  because  he  is,  the 
officer  of  the  government,  but  as  an  individual.” 
(< Cunningham  v.  Macon  &  Brunstvick  Railroad  Co., 
109  U.  S.  446,  452.)  Until  the  citizen  presents  to 
the  court  what  would  be  a  good  cause  of  action 
against  the^defendant  in  the,  absence  of  a  valid  sfaf-~ 
ute  authorizing  those  acts,  there  is  no  legal  occasion 
for  the  court  to  consider  whether  the  defendant’s^ 
acfs~  require  justification ;  accordingly,  until  the 
citizen  presents  such  a  cause  of  action,  the  validity 
or  violation  of  the  statute  is  merely  an  academic  or 
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hypothetical  question  which  the  courts  will  not 
answer. 

Of  course  if  the  defendant,  regarded  as  a  private 
person,  does  acts  which  are  not  damnum  absque  in¬ 
juria  but  which  invade  the  citizen's  legal  rights  and 
cause  damage  to  him,  then  the  citizen  shows  a  good 
cause  of  action  against  the  defendant.  And  the 
citizen  can  then — and  indeed  then  he  must — go 
further  and  show  that  the  officer  cannot  defend  or 
justify  his  acts  as  authorized  by  a  valid  statute.  In 
such  circumstances  the  question  of  the  violation  or 
unconstitutionality  of  the  statute  is  a  relevant  part 
of  an  actual  case  or  controversy  before  the  court, 
and,  therefore,  in  such  circumstances — but  only  in 
such  circumstances — the  court  will  determine* 
whether  the  statute  is  constitutional  or  has  been 
violated.  For  only  in  such  circumstances  is  there 
a  justiciable  controversy. 

It  is  the  failure  to  observe  that  important  prin¬ 
ciple  that  explains  plaintiff's  unwarranted  criti¬ 
cism  of  the  doctrine  which  bottoms  the  Dern  and 
Tug iv ell  cases.  In  those  cases  the  citizen  showed 
that  the  officer  was  acting  unlawfullv  and  that  his 
acts  caused  competition  resulting  in  serious  finan¬ 
cial  loss  or  damage  to  the  citizen.  But  the  defend¬ 
ant  in  those  cases,  considered  as  stripped  of  all 
official  authority  and’  regardedTaTarprivate  person* 
Vas  not  liable  to  the  plaintiff,  because  the  plain¬ 
tiffs’  damage  was  the  consequence  of  lawful  com¬ 
petition  by  a  third  person;  and  that  competition 
made  the  plaintiffs'  damages  non-actibnable — 
damnum  absque  injuria — against  the  defendant 
regarded  as  a  private  person,  as  clearly  enun¬ 
ciated  in  Railroad  v.  Ellerman,  supra .  Accord- 
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ingly,  since  the  defendant,  regarded  as  a  private 
person,  was  not  liable  to  the  plaintiff,  there  was  no 
necessity  for  considering  whether  defendant  could 
justify  or  defend  his  conduct  as  in  accordance  with 
a  valid  statute.  The  lawfulness  or  illegality  of  the 
officer’s  acts  w~ere  accordingly  irrelevant,  and  the 
court  necessarily  refused  to  decide  whether  or  not 
those  acts  were  lawful,  i.  e.,  done  pursuant  to  a 
valid  statute. 

(Indeed  in  such  cases  as  the  Bern  and  Tugivell 
cases,  and  the  cases  at  bar,  the  Federal  Courts  will 
not  consider  whether  the  statute  is  valid  or  has 
been  violated,  since  there  is  before  the  court  no  case 
or  controversy.  Muskrat  v.  United  States ,  219 
U.  S.  346,  357 ;  Liberty  Warehouse  Co.  v.  Grannis, 
273  U.  S.  70;  Texas  v.  Interstate  Commerce 
Commission,  258  U.  S.  158,  162;  Post  urn  Cereal 
Co.  v.  California  Fig  Nut  Co.,  272  U.  S.  693; 
Willing  v.  Chicago  Auditorium  Association,  277 
U.  S.  274;  Nashville  C.  &  St.  L.  R.  Co.  v.  Wal¬ 
lace,  288  U.  S.  249;  Stearns  v.  Wood,  236  U.  S. 
75;  Ashwander  v.  Tennessee  Valley  Authority, 
297  U.  S.  288;  Heald  v.  District  of  Columbia, 
259  U.  S.  114, 123;  Tyler  v.  Judges,  179  U.  S.  405, 
406-407;  New  Jersey  v.  Sargent,  269  U.  S.  329; 
New  York  v.  Illinois,  274  U.  S.  488;  United  States 
v.  West  Virginia,  295  IT.  S.  463,  474;  Arizona  v. 
California,  283  U.  S.  423,  462 ;  Hatch  v.  Reardon, 
204  IT.  S.  152;  Marye  v.  Parsons,  114  U.  S.  325; 
Hendrick  v.  Maryland,  235  U.  S.  610,  621 ;  Sprout 
v.  South  Bend,  277  U.  S.  163,  167 ;  Columbus  etc . 
Ry.  v.  Miller,  283  IT.  S.  96,  99-100;  Fairchild  v. 
Hughes,  258  U.  S.  126, 129 ;  Clark  v.  Kansas  Cityr 
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176  U.  S.  114,  118;  Roberts  &  Schaefer  Co.  x. 
Emmerson,  271 U.  S.  50,  54,  55;  Liberty  Warehouse 
Co.  x.  Hurley  Tobacco  Growers  Assn.,  276  XJ.  S.  71, 
88 ;  Collins  x.  Texas,  223  U.  S.  288,  295 ;  Turpin  x. 
Lemon,  187  U.  S.  51-60;  Hooker  x.  Burr,  194  U.  S. 
415;  Kimball  x.  Kimball,  174  U.  S.  158?  161-163; 
Mills  x.  Green,  159  U.  S.  651,  653). 1 

The  Court  will  not  decide  such  questions  f  4  un¬ 
necessarily  or  hypothetically” 2  for  it  will  not  “de- 

1  That  does  not  mean  that  the  citizen  must  show  a  cause 

of  action  against  the  defendant  for  injury  to  aj  common 
law  right.  The  legislature  may,  by  statute,  create  a  statu¬ 
tory  legal  right,  the  invasion  of  which  constitutes  a  good 
cause  of  action.  Cf.  School  of  Magnetic  Healing  v.  Mc- 
Annvlty ,  187  U.  S.  94,  100;  Baldwin  Co.  v.  Robinson ,  265 
U.  S.  168;  American  Steel  Foundries  v.  Robertson ,  262  U.  S. 
209.  j 

Congress  cannot,  by  statute,  require  the  federal  courts 
to  decide  the  abstract  question  of  the  validity  of ;  a  statute 
{Muskrat  v.  United  States ,  supra) ;  but  it  can,  by  statute, 
create  a  statutory  legal  right  with  the  consequence  that, 
if  it  is  invaded  by  the  acts  of  a  defendant  purporting 
to  act  under  a  statute,  there  is  a  case  or  controversy;  the 
question  of  whether  the  defendants  conduct  is  authorized 
by  a  valid  statute  does  not  then  present  a  mere  abstract  or 
hypothetical  question.  See  the  Chicago  Junction  case,  264 
U.  S.  258,  269,  note  12  (discussed  in  our  brief,  p.  138)  where 
the  court  differentiated  the  Muskrat  case  on  the  ground  that, 
in  the  case  before  it,  Congress  had  validly  conferred  upon 
persons  like  the  plaintiff  the  right  to  challenge  in  court  the 
validity  of  the  order  of  the  Interstate  Commerce  Commis¬ 
sion  ;  in  other  words  Congress  had  there  created  a  statutory 
right  in  the  plaintiffs  which  they  would  not  hate  had  at 
common  law,  and  the  infringement  of  that  statutory  right 
by  the  Commission’s  void  order  therefore  presented  a  case 
or  controversy  in  which  the  validity  of  the  Commission’s 
order  was  properly  before  the  court. 

2  Cincinnati  v.  V ester,  281  U.  S.  439,  448. 
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dare,  for  the  government  of  all  future  cases,  prin¬ 
ciples  or  rules  of  law  which  cannot  affect  the 
result  as  to  the  thing  in  issue  in  the  case  before  it.3 
More  particularly,  u  suitors  may  not  resort  to  a 
court  df  equity  to  restrain  a  threatened  act  merely 
because  it  is  illegal  or  transcends  constitutional 
powers.” 4 

1,  The  problem  is  not  peculiar  to  suits  against  govern¬ 
ment  officers 

That  problem  is  not  peculiar  to  suits  against 
government  officers.  A  plaintiff  suing  any  de¬ 
fendant,  and  asserting  that  the  defendant  is  pur¬ 
porting  to  act  according  to  a  statute,  is  not  per¬ 
mitted  to  raise  the  question  of  whether  the  statute 
is  constitutional,  unless  and  until  the  plaintiff  first 
shows  that,  were  there  no  statute,  the  defendant’s 
acts  would  constitute  a  good  cause  of  action — that 
is,  unless  the  plaintiff  shows  not  mere  damnum 
but  also  injuria ,  i.  e.,  an  invasion  of  plaintiff’s 
private  legal  rights.  If  he  shows  that,  absent  a 
statute,  he  has  a  good  cause  of  action,  he  is  then 
(and  only  then)  called  on  and  permitted  to  show 
that  the  legislature  has  not,  by  a  valid  statute, 
created  a  defense  to  what  would  otherwise  be  a 
good  cause  of  action.  In  any  such  suit  the  follow¬ 
ing  question  is  fundamental:  Js.,  there  a  dispute 
between  the  plaintiffs  and  the  defendant  which  the 
court  would  decide  were  there  no  statute  involved? 
If  the  answer  is  in  the  affirmative,  then  there  is  a 

3  Kimball  v.  Kimball ,  174  IT.  S.  158, 161-163. 

4  United  Fuel  Gas  Co.  v.  Railroad  Commission ,  278  U.  S. 
300,  310. 


justiciable  controversy;  the  statute  is  then  (Consid¬ 
ered  by  way  of  justification  or  defense  add  the 
Court  will  accordingly  determine  whether  the  jus¬ 
tification  or  defense  is  good,  i.  e.,  whether  the  stat¬ 
ute  is  constitutional  and  has  been  complied  with. 
If,  however,  the  answer  is  in  the  negative  (that  is, 
if  there  is  no  dispute  between  the  plaintiff  and  de¬ 
fendant  which  the  Court  would  decide  were  there 
no  statute  involved)  then  there  is  no  justiciable 
controversy  between  the  parties  and  the  Court  will 
not  consider  whether  the  statute  is  valid  or  has 

j 

been  violated.  I 

j 

A  suit  against  a  defendant  who  is  a  government 
officer  is,  then,  but  a  special  instance  of  that  gem 
eral  rule.  In  such  a  suit  the  statute  is  not  rele¬ 
vant,  and  will  not  be  considered  by  the  court,  ami 
the  suit  cannot  be  maintained,  until  the  follow¬ 
ing  threshold  questions  have  been  affirmatively 
answered : 

Does  the  plaintiff  have  a  cause  of  action  against 
the  defendant  if  the  defendant  be  considered  as  a 
private  person  stripped  of  all  statutory  authority? 
Has  the  plaintiff  shown  that,  unless  the  defendant 
is  acting  pursuant  to  valid  statutory  authority,  his' 
acts  will  result  in  a  legal  injury  (as  distinguished 
from  mere  damage)  to  the  plaintiff? 

In  the  absence  of  affirmative  answers  to  those 
questions,  such  a  suit  fails  because,  even  if  the  gov¬ 
ernment  has  consented  to  be  sued,  the  plaintiff  has 
not  shown  a  justiciable  controversy;  only! if  the 
plaintiff  shows  that  he  has  a  good  cause  of  action, 
absent  a  statute,  is  he  permitted  to  show  that  the 
legislature  has  not,  by  a  valid  statute,  created  a  de- 
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fense  thereto.5  Only  if  the  plaintiff  first  makes 
such  a  showing  (of  a  cause  of  action  against  the 
defendant  for  a  breach  of  a  duty  owed  by  him  if 
regarded  in  his  private  character)  is  there  occasion 
for  the  court  to  consider  whether  the  defendant  can 
justify  this  conduct  by  showing  that  he  is  acting 
under  authority  validly  conferred  upon  him  by  a 
statute.  Unless  the  plaintiff  can  show  a  cause  of 
action  against  the  defendant  regarded  as  a  private 
person,  the  court  will  refuse  to  consider  the  ab¬ 
stract  or  hypothetical  question  of  the  validity  of 
the  statute  or  its  violation  by  the  defendant. 

In  the  well-knowm  case  of  In  re  Ayers ,  123  U.  S. 
443,  494^502,  the  Supreme  Court  explained  the 
foundation  of  suits  against  defendants  who  are 
Government  officers : 

The  action  has  been  sustained  only  in 
those  instances  where  the  act  complained  of, 

5  If  the  Government  has  not  consented  to  be  sued  and  the 
suit  is  to  compel  affirmative  action  by  the  officer,  then  the  suit 
fails  because  the  suit  is  one  to  compel  the  Government  to 
act,  and  is  brought  against  the  officer  merely  as  the  repre¬ 
sentative  of  the  Government,  and  is  a  suit  against  the 
Government. 

If  the  suit  is  for  legal  injuries  (not  mere  damage)  done 
or  threatened  by  a  defendant  who  is  a  public  officer,  there  is 
no  immunity  from  suit.  The  officer,  if  he  show's  that  he  has 
proper  authority  under  a  valid  statute  with  which  he  is  com¬ 
plying,  successfully  defends  on  that  ground  not  because  he 
is  immune  from  suit  but  because  the  suit  has  created  a  good 
legal  defense  and  gives  him  immunity  from  liability. 

See  Hopkins  v.  Clemenson  Agricultural  College ,  221  U.  S. 
636;  Penoyer  v.  McConnaughy ,  140  U.  S.  1;  Hagood  v. 
Southern ,  117  U.  S.  52,  70;  Muray  v.  Wilson  Distilling  Co ., 
213  U.  S.  151;  Lankford  v.  Plate  Iron  Works  Co.,  235  U.  S. 
461;  Johnson  v.  Lankford ,  245  U.  S.  541-545-546;  Ex  Parte 
New  York ,  256  U.  S.  490,  500-502. 
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considered  apart  from  the  official  authority 
alleged  as  its  justification,  and  as  the  per¬ 
sonal  act  of  the  individual  defendant ,  con¬ 
stituted  a  violation  of  a  right  for  which  the 
plaintiff  was  entitled  to  a  remedy  at  law  or 
in  equity  against  the  wrongdoer  in  his  indi¬ 
vidual  character.  (Pages  501-502).'  The 
Court  (p.  500)  explained  Osborn  v.  Bank, 
9  Wheat.,  738,  as  an  action  “  against  the 
defendants  as  individual  trespasser s\  guilty 
of  a  wrong  in  taking  the  property  of  the 
complainant  illegally,  vainly  seeking  to 
defend  themselves  under  the  authority  of 
a  void  act  of  the  General  Assembly  of  Ohio . 
*  *  *  The  right  asserted  and  the  relief 

asked  were  against  the  defendants  Os  indi¬ 
viduals.  They  sought  to  protect  themselves 
against  personal  liability  by  their  j  official 
character  as  representatives  of  the  State. 
This  they  were  not  permitted  to  do,  because 
the  authority  under  which  they  professed  to 
act  was  void.” 6  j 

8  The  Court  also  said : 

“In  pursuance  of  the  principles  adjudged  in  the  case  of 
Osborne  v.  Bank  of  U.  S.:  supra,  it  has  been  repeatedly  and 
uniformly  held  by  this  court  that  an  injunction  will 
lie  to  restrain  the  collection  of  taxes  sought  to  be  'collected 
by  seizures  of  property  imposed  in  the  name  of  the  State, 
but  contrary  to  the  Constitution  of  the  United  States,  the 
defendants  being  officers  of  the  State  threatening j  the  dis¬ 
traint  complained  of.  The  grounds  of  this  jurisdiction  were 
stated  in  Allen  v.  Baltimore  c6  O.  R.  R.  Co .,  114  U.  S.  311. 
The  vital  principal  in  all  such  cases  is  that  the  defendants , 
though  professing  to  act  as  officers  of  the  State ,  are  threat¬ 
ening  a  violation  of  the  person  or  property  rights  of  the 
complainant ,  for  which  they  are  personally  and  individually 
liable”  j 
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See  also  the  discussion  of  Frothingham ,  v.  Mel¬ 
lon,  262  U.  S.  447,  in  our  brief,  pp.  175  to  179. 

The  applicable  principle  is  succinctly  stated  in 
the  frequently  quoted  language  of  Mr.  Justice  Mil¬ 
ler  in  Cunningham  v.  Macon  &  * Brunswick  Rail¬ 
road  Co,,  109  U.  S.  446,  452 : 

In  these  cases  he  is  not  sued  as,  or  because 

he  is,  the  officer  of  the  government,  but  as 

an  individual,  and  the  court  is  not  ousted  of 

jurisdiction  because  he  asserts  authority  as 

such  officer.  To  make  out  his  defense  he 

must  show  that  his  authority  was  sufficient 

•/ 

in  law  to  protect  him.  [Italics  added.] 

See  also  Ex  Parte  Neiv  York,  256  1ST.  Y.  490,  500- 
502;  Hagood  v.  Southern,  117  U.  S.  52,  70. 

(Of  course  a  different  rule  is  applicable  where 
the  citizen  (a)  is  suing  not  to  prevent  action  by  a 
Government  officer  or  for  damages  on  account  of  his 
acts,  but  (b)  is  seeking  by  a  suit  to  compel  an  offi¬ 
cer  to  perform  a  purely  ministerial  duty  required 
by  statute  and  the  citizen  has  an  interest  in  such 
performance.  See  Cunningham  v.  Macon  &  Bruns¬ 
wick  Railroad  Co.,  109  U.  S.  446,  452;  Garfield  v. 
Goldsby,  211  U.  S.  249.  It  is  also  true  that,  where 
a  Government  officer  is  in  court  asking  affirmative 
relief,  the  validity  of,  or  his  compliance  with  the 
statute  from  which  the  officer  derives  his  authority 
is  pertinent,  because  it  is  then  part  of  the  Gov¬ 
ernment  officer’s  cause  of  action.  But  here  the 
court  is  considering  neither  of  those  situations  but 
is  dealing  with  cases  where  citizens  are  suing  de¬ 
fendants  who  are  Government  officers,  to  prevent 
the  performance  by  the  defendants  of  certain 
threatened  acts.) 
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2.  Question  of  whether  the  suit  is  against  the 

Government 

i 

In  the  brief  filed  for  the  utility  company  (by 
certain  of  the  counsel  appearing  for  plaintiffs  in 
the  cases  at  bar)  in  the  Supreme  Court  in  the  Duke 

i 

case,  it  was  argued  that  the  Administrator  in  rely¬ 
ing  upon  In  re  Ayers  “  confused  the  questions  (1) 
whether  a  citizen  has  an  interest  which  entitles  him 


to  maintain  a  suit,  and  (2)  whether,  conceding  the 
existence  of  that  interest,  the  suit  is  nevertheless 
not  maintainable  as  one  against  the  United  States. 
In  the  Ayers  case  the  sole  question  was  whether  the 
suit  was  in  fact  against  the  State  of  Yirginia, 
although  in  form  against  certain  individuals  who 
were  State  officers.  ’  ’ 

The  short  answer  is  that  in  the  Ayers  case  and 
other  like  cases  there  is  always  involved,  as  there 
is  in  the  cases  at  bar,  both  the  question  of  the 
standing  (1)  to  sue  the  defendant  officer  and 
(2)  to  sue  the  Government  without  its  consent. 
Those  two  questions  are  inextricable.  For  if 
the  defendant  is  not  sued  as  one  who  is  acting  as 
a  private  person  merely  purporting  to  act  as 
an  officer,  then  he  is  being  sued  as  an  officer  of 
the  Government,  i.  e.,  as  the  representative  of  the 
Government.  The  suit  clearly  cannot  be  main¬ 
tained  against  him  as  an  officer,  or  because  he  is  an 
officer,  but  only  in  spite  of  that  fact.  For  (except 
it  be  a  suit  to  compel  an  officer  to  perform  a  purely 
ministerial  duty  imposed  on  the  defendant  by  a 
statute  in  which  the  plaintiffs  have  an  interest)  a 
plaintiff  could  not  maintain  his  suit  against  the 
defendant  in  his  capacity  as  an  officer  acting  on 
behalf  of  the  Government,  as  such  a  suit  would  then 


34 


be  an  action  against  the  Government  brought  with¬ 
out  its  consent.  Plaintiff,  therefore,  must  show 
that  there  exists  a  dispute  between  him  and  the  de¬ 
fendant  in  his  capacity  as  a  private  person  (i.  e.,  a 
controversy  which  the  Court  would  decide  if  de¬ 
fendant  were  a  private  person  and  no  statute  were 
involved)  before  the  Court  will  consider  whether 
or  not  the  statute  under  which  the  defendant  is 
purporting  to  act  is  a  good  defense,  i.  e.,  whether 
it  is  unconstitutional  or  is  being  violated.7 

3.  In  the  utility  company’s  brief  tiled  (by  some 
of  the  counsel  for  plaintiffs  in  the  cases  at  bar)  in 
the  Duke  case  in  the  Supreme  Court  it  was  said 


7  To  put  the  matter  differently,  if  the  plaintiff  did  not 
negate  the  fact  that  the  defendant  was  acting  as  an  officer, 
then  the  suit  could  not  be  maintained  because  then  defendant 
was  acting  for  the  sovereign  which  cannot  be  sued  without 
its  consent.  Accordingly,  to  avoid  having  his  suit  dismissed 
on  that  ground,  it  is  necessary  for  plaintiff  to  assert  and 
prove  that  the  defendant  was  not  acting,  but  merely  purport¬ 
ing  to  act,  as  an  officer  or  representative  of  the  sovereign 
either  because  (1)  the  statute  from  which  he  purports  to 
derive  his  authority  is  unconstitutional  and  is  therefore  no 

V 

authority,  or  because  (2)  the  defendant's  acts  are  not  au¬ 
thorized  by  the  provisions  of  the  statute  if  it  be  constitu¬ 
tional. 

In  Hopkins  v.  Clemson  College ,  221  U.  S.  636,  643,  644,  it 
was  said : 

“The  many  claims  of  immunity  from  suit  have  therefore 
been  uniformly  denied,  where  the  action  was  brought  for 
injuries  done  or  threatened  by  public  officers.  If  they  were 
indeed  agents,  acting  for  the  State,  they — though  not  exempt 
from  suit — could  successfully  defend  by  exhibiting  the  valid 
power  of  attorney  or  lawful  authority  under  which  they 
acted.  Cunningham  v.  Macon  &  Brunswick  R.  R..  109 
P.  S.  446,  452.  But  if  it  appeared  that  they  proceeded 
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that  the  cases  cited  by  the  Administrator  involved 
the  question  “whether  the  act  of  the  defendant 
official,  judged  to  be  unconstitutional  or  in  excess  of 
statutory  authority,  threatened  any  substantial 
special  injury  to  any  legal  right  of  the  complain¬ 
ant.’ ’  That  is  precisely  correct.  Unless  a  defend¬ 
ant’s  acts  threaten  a  substantial  special  “injury” 
to  a  “legal  right”  of  the  plaintiff,  there  is  lio  need 
to  consider  whether  the  statute  justifies  the  defend¬ 
ant’s  acts.  The  plaintiffs  are  confusing  damnum 
with  injuria :  they  speak  of  “special  injury”  but 
they  mean  “sjDecial  damage”.  If  they  adhered  to 
the  principle  that  “special  injury”  is  necessary, 
they  would  put  themselves  out  of  court. 

To  be  sure  an  officer  owes  a  duty  to  the  public  not 
to  act  in  violation  of  a  statute  or  the  Constitution. 
But,  in  the  absence  of  a  justiciable  controversy,  that 
is  a  public  or  political  obligation  and  a  j breach 

under  an  unconstitutional  statute  their  justification  failed 
and  their  claim  of  immunity  disappeared  on  the  production 
of  the  void  statute.  *  *  * 

‘‘Other  cases  might  be  cited  which  deny  public!  boards, 
agents,  and  officers  immunity  from  suit.  But  the  principle 
underlying  the  decisions  is  the  same.  All  recognize  that  the 
State,  as  a  sovereign,  is  not  subject  to  suit;  that  the  State 
cannot  be  enjoined;  and  that  the  State’s  officers,  when  sued, 
cannot  be  restrained  from  enforcing  the  State’s  laws,  or  be 
held  liable  for  the  consequences  flowing  from  obedience  to 
the  State’s  command. 

“But  a  void  act  is  neither  a  law  nor  a  command J  It  is  a 
nullity.  It  confers  no  authority.  It  affords  no  protection. 
Whoever  seeks  to  enforce  unconstitutional  statutes,  or  to 
justify  under  them ,  or  to  obtain  immunity  through  them, 
fails  in  his  defense  and  in  his  claim  of  exemption  from 
suit.” 
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thereof  is  a  “political  question’ ’  and  will  not  be 
dealt  with  by  the  courts.8 

4.  Plaintiffs,  in  an  earlier  brief,  asserted  that 
our  contention  is  as  follows :  “The  court  must  treat 
the  Administrator’s  action  the  same  as  though  the 
Administrator  were  lawfully  using  his  own  funds, 
or  lawfully  using  someone  else’s  funds,  to  make  a 
gift  to  the  cities,  thereby  enabling  them  to  engage 
in  lawful  competition  with  the  plaintiffs.”  That 
is  not  our  position.  We  say  that  this  case  is  the 
same  as  if  a  private  person — the  president  of  a  rail¬ 
road  or  a  bank — were  unlawfully  using  the  assets 
of  the  railroad  or  the  bank  in  making  a  gift  to  the 
cities  enabling  them  to  engage  in  competition  with 
plaintiffs.  We  say  that,  under  the  Eller  man  case, 
plaintiffs  would  have  no  cause  of  action  against  the 
defendant  if  he  were  a  president  of  a  corporation 
unlawfully  using  the  railroad’s  funds  in  giving 
financial  aid  to  the  cities.  And  we  contend  that, 
since  the  defendant  would  not  thus  be  liable  to 
the  plaintiffs  if  he  were  a  private  person  acting 
thus  unlawfully,  the  plaintiffs  have  shown  no 
cause  of  action  against  the  defendant,  regarded 
as  a  private  person  and  stripped  of  official  author¬ 
ity,  and  that  therefore  the  Dern  and  Tugwell  and 
other  cases  cited  above  are  correct  in  holding  that 
the  plaintiffs,  in  such  circumstances  have  no  stand- 

8  Cf.  McCulloch  v.  Maryland ,  4  Wheat.  316,  428;  Veazie 
Bank  v.  Fenno ,  8  Wall.  533,  548;  Luther  v.  Borden ,  7  How. 
1,  44;  Northern  Securities  Co.  v.  United  States ,  193  U.  S. 
197,  351;  Magnano  Co.  v.  Hamilton ,  292  U.  S.  40,  45;  Mc¬ 
Cray  v.  United  States ,  195  U.  S.  27,  54-55;  United  States  v. 
San  Jacinto  Tin  Co .,  125  U.  S.  273;  Georgia  v.  Stanton ,  6 
Wall.  50;  Cherokee  Nation  v.  Georgia ,  5  Pet.  1 ;  Pacific  Tele¬ 
phone  Co.  v.  Oregon ,  223  IT.  S.  118. 
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in g  to  assert  that  the  defendant,  a  government 
officer,  is  acting  unlawfully — and  accordingly  have 
no  standing  in  court  to  assert  the  invalidity  or 
violation  of  the  statute.  In  other  words,  it;  is  our 
position  that  the  doctrine  of  the  Ellermain  case 
amply  supports  the  rulings  in  the  Dern,  Tugwell, 
and  like  cases.  And  as  shown  in  our  brief  that 
conclusion  has  been  reached  by  every  upper  court 
(including  this  court)  to  which  that  question  has 
been  presented. 

REDUCTIO  AD  ABSURDUM  OF  PLAINTIFFS 9  POSITION 

i 

Suppose  that  Smith,  a  private  person  or  a  gov¬ 
ernment  officer,  had  embezzled  money  from  the 
United  States.  No  citizen  could  vindicate  that 
wrong.  It  would  be  a  public  grievance  which  could 
be  vindicated  only  by  the  proper  federal  enforcing 
officers.  Suppose  that  Smith  were  proposing  to 
give  or  lend  that  money  to  Robinson  who  was  in¬ 
tending  to  use  it  to  finance  himself  in  engaging  in 
the  shoe  manufacturing  business  in  lawful  compe¬ 
tition  with  Jones,  an  established  shoe  manufac¬ 
turer.  Surely  Jones  could  not  enjoin  that  loan  or 
gift  by  the  embezzler  Smith  to  Jones’  prospective 
rival  Robinson.  j 

In  other  words,  if  plaintiffs’  competitor  is  about 
to  receive  a  gift  of  money  from  a  donor  who  has 
embezzled  money  from  some  person  other  than  the 
plaintiff,  the  latter  has  no  standing  to  seek  an  in¬ 
junction  against  the  gift.  It  is  the  competition 
which  will  cause  the  loss,  and,  even  if  the  gift  will 
make  the  competition  possible,  that  gives  the  plain¬ 
tiff  no  cause  of  action  against  the  donor.  It  is  only 
if  the  donor  is  using  the  money  in  a  ivay  which 
would  make  him  subject  to  an  action  by  the  plain - 
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tiff,  had  the  money  not  been  stolen,  that  the  plain¬ 
tiff  has  a  cause  of  action  against  the  donor.  The 
improper  means  by  which  the  donor  obtained  the 
money  (so  long  as  he  did  not  obtain  it  from  the 
plaintiff )  is  irrelevant.  [If  the  donee  is  proposing 
to  use  the  money  unlawfully,  as  for  instance  to 
engage  in  unfair  or  unlawful  competition,  the 
donee  could  be  enjoined.  Whether,  in  such  event, 
the  donor  could  be  enjoined  from  making  the  gift 
may  well  be  doubted.  See  discussion  of  the  Ken- 
nett  case  in  our  brief.  But  that  question  is  aca¬ 
demic  here  since  the  donee,  the  cities,  are,  as  wTe 
have  shown  in  our  brief,  not  proposing  to  compete 
unlawfully. 

An  officer  of  the  United  States  who  is  proposing 
to  use  federal  moneys  in  violation  of  a  statute  or 
pursuant  to  an  unconstitutional  statute  is  patently 
far  less  subject  to  suit  by  a  citizen  than  one  who 
has  stolen  or  is  threatening  to  steal  federal  funds. 
Froth ingharn  v.  Mellon.  That  wrong  again  is  a 
public  grievance  which  cannot  be  asserted  in  court 
by  a  citizen.10 

Now,  if  (1)  a  plaintiff:  cannot  enjoin  one  who 
has  embezzled  moneys  of  the  United  States  from 
making  a  gift  or  loan  of  the  moneys  to  plaintiff’s 
prospective  competitor,  it  must  follow  that  (2)  a 
plaintiff  cannot  enjoin  a  federal  officer  from  unlaw¬ 
fully  expending  federal  funds  (in  violation  of  a 
federal  statute  or  under  an  unconstitutional  fed- 

10  Suppose  that  the  Secretary  of  the  Treasury  were  about 
to  make  a  wholly  unlawful  refund  of  taxes  to  a  private  util¬ 
ity  company  competing  with  plaintiffs,  thus  enabling  the 
competitor  to  compete  more  effectively  with  plaintiff.  Sure¬ 
ly,  plaintiffs  would  have  no  standing  to  enjoin  that  unlawful 
refund. 
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eral  suit)  by  way  of  gift  or  loan  to  plaintiff’s 
lawful  competitors.11 

5.  Cases  in  which  prosecuting  officers  have  been 
enjoined  from  bringing  suits  against  plaintiffs 
(such  as  Ex  parte  Young  arid  Philadelphia  Co.  v. 
Stimson )  do  not  support  plaintiffs'  position. 
They  are  in  accord  with  In  re  Ayers ,  supra. : 

A  reading  of  the  case  of  Ex  Parte  Young ,  209 
U.  S.  123  (the  leading  case  of  that  type,  relied  upon 
and  cited  in  all  subsequent  similar  cases)  demon¬ 
strates  the  fallacy  of  plaintiffs’  theory.  ;  There 
the  question  was  whether  the  Attorney  General  of 
a  State  could  be  enjoined  from  bringing  proceed¬ 
ings  in  the  name  of  the  state  against  officers  of  a 
railroad  for  non-compliance  with  a  state  rate 
statute  containing  penal  provisions  for  non-com¬ 
pliance.  The  court  sustained  such  an  injunction. 
The  Court  in  its  opinion  (209  U.  S.  at  p.  159) 
stated : 

It  is  contended  that  the  complainants  do 
not  complain  and  they  care  nothing  about 
any  action  which  Mr.  Young  might  take  or 
bring  as  an  ordinary  individual ,  but  that 
he  was  complained  of  as  an  officer ,  to  whose 
discretion  is  confided  the  use  of  the  name  of 
the  State  of  Minnesota  so  far  as  litigation 
is  concerned,  and  that  when  or  how  he  shall 
use  it  is  a  matter  resting  in  his  discretion 
and  cannot  be  controlled  by  any  court. 

11  There  is  no  need  here  to  consider  that  aspect  of  the 
Tugwell  case  in  which  plaintiffs  as  taxpayers  were  per¬ 
mitted  to  sue  because  the  officer  was  unlawfully  using  Fed¬ 
eral  funds  to  buy  lands  and  put  them  in  the  name  of  the 
United  States  in  such  a  way  as  to  compel  the  township  to 
increase  the  local  tax  burden  of  the  plaintiff  taxpayers.  lYe 
have  discussed  the  question  in  our  brief. 
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To  this  contention  the  court  replied  as  follows 
(209  TJ.  S.  at  p.  159)  : 

The  answer  to  all  this  is  the  same  as  made 
in  every  case  where  an  official  claims  to  be 
acting  under  the  authority  of  the  state. 
The  Act  to  be  enforced  is  alleged  to  be  un¬ 
constitutional  ;  and  if  it  be  so,  the  use  of  the 
name  of  the  state  to  enforce  an  unconstitu¬ 
tional  act  to  the  injury  of  complainants  is  a 
proceeding  without  the  authority  of,  and 
one  which  does  not  affect  the  state  in  its 
sovereign  or  governmental  capacity.  It  is 
simply  an  illegal  act  upon  the  part  of  a  state 
official  in  attempting,  by  the  use  of  the  name 
of  the  state,  to  enforce  a  legislative  enact¬ 
ment  which  is  void  because  unconstitutional. 
If  the  Act  which  the  state  attorney  general 
seeks  to  enforce  be  a  violation  of  the  Federal 
Constitution,  the  officer,  in  proceeding  under 
such  enactment,  comes  into  conflict  with  the 
superior  authority  of  that  Constitution,  and 
he  is  in  that  case  stripped  of  his  official  or 
representative  character  and  is  subjected  in 
his  person  to  the  consequences  of  his  indi¬ 
vidual  conduct.  The  state  has  no  power  to 
impart  to  him  any  immunity  from  responsi¬ 
bility  to  the  supreme  authority  of  the  United 
States.  See  Re  Ayers,  123  U.  S.  507. 
[Italics  added.] 

When  a  Government  enforcing  officer jls,  threat¬ 
ening  to  bring  criminal  suits  against  a  citi?enrihen^ 
unless  the  statute  under  which  he  proposes  to  bring 
the  prosecution  is  valid  and  authorizes  such  prose¬ 
cutions,  he  is  merely  an  individual  who  proposes 
falsely  to  speak  and  act  in  the  name  of  the  state. 
Thus  in  Poindexter  v.  Greenhoiv,  114  U.  S.  270, 
the  court  said  that  the  act  of  a  defendant  govern¬ 
ment  officer  acting  under  an  unconstitutional  stat- 
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ute  “is  not  the  word  or  deed  of  the  State,  hut  is  the 
mere  wrong  and  trespass  of  those  individual  per¬ 
sons  who  falsely  speak  and  act  in  its  name.” lla 
The  defendant  is  then  threatening,  under  the  false 
color  of  his  office,  to  commence  prosecutions;  which 
vdin^  T He Jcifizen  the  Brute  force . 

oTthe  sheriff  and  his  aides.  If  the  defendant  were 
a  private  person  who  threatened  to  bring  a  body  of 
armed  men  to  incarcerate  the  plaintiffs  or  to  com¬ 
pel  the  plaintiff  to  pay  moneys  to  the  defendant, 
obviously  the  defendant  would  be  enjoined.  The 
defendant  government  officer  is  regarded  as 
stripped  of  his  authority  and  is  therefore  consid¬ 
ered  as  merely  a  private  person  who  threatens, 
unlawfullv,  to  use  sheriffs  to  do  the  same.  I  Since 
(without  legal  authority,  if  the  statute  is  void)  he 
is  threatening  to  use  brute  force,  in  the  form  of  the 
conduct  of  sheriffs,  it  is  the  same  as  if  a  private 
person  were  threatening  to  use  an  armed  mob. 

lla  In  Poindexter  v.  Greenhow ,  114  U.  S.  270,  the  court 
said :  “The  ratio  decidendi  in  this  class  of  cases  is  very  plain. 
A  defendant  sued  as  a  wrongdoer,  who  seeks  to  substitute 
the  State  in  his  place,  or  to  justify  by  the  authority  of  the 
State,  or  to  defend  on  the  ground  that  the  State  has  adopted 
his  act  and  exonerated  him,  cannot  rest  on  the  bare  assertion 
of  the  defense.  He  is  bound  to  establish  it.  The  State  is  a 
political  corporate  body,  can  act  only  through  agents,  and 
can  command  only  by  laws.  It  is  necessary,  therefore,  for 
such  a  defendant,  in  order  to  complete  his  defense,  to  pro¬ 
duce  a  law  of  the  State  which  constitutes  his  commission  as 
its  agent,  and  warrant  for  his  act.  *  *  *  The  State  has 

passed  no  such  law,  for  it  cannot ;  and  what  it  cannot  do,  it 
certainly,  in  contemplation  of  law,  has  not  done.  I  *  *  * 

“He  stands,  then,  stripped  of  his  official  character ,  and ,  con¬ 
fessing  a  personal  violation  of  the  plaintiff's  rights ,  for 
which  he  must  personally  answer ,  he  is  xcithout  j  defense . 
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3.  Ex  Parte  La  Prade  disposes  of  plaintiffs’  theory 

Ex  Parte  La  Prade,  289  U.  S.  444  completely 
demonstrates  the  error  of  plaintiffs’  contention. 
There  a  suit  had  been  begun  against  one  Peterson, 
Attorney  General  of  Arizona,  to  enjoin  prosecu¬ 
tions  of  suits  against  the  defendant  under  a  state 
statute  alleged  to  be  unconstitutional.  While  the 
suit  was  pending,  Peterson’s  term  of  office  expired 
and  La  Prade  became  the  Attorney  General  of  the 
State.  On  motion  of  the  plaintiffs,  La  Prade  was 
substituted  as  defendant  by  order  of  court,  and  an 
injunction  was  then  issued  against  him.  On  his 
petition  to  the  Supreme  Court,  a  writ  of  man¬ 
damus  was  issued  commanding  the  vacation  of  the 
decree  and  the  dismissal  of  the  suit  as  to  him.  The 
reason  given  for  the  decision  was  that  the  action 
was  not  against  Peterson  as  an  officer  but  against 
him  as "an  individual,  uto  prevent  a  wrong  about  to 
be  committed  by  defendant  ( Peterson )  acting  out¬ 
side,  and  in  abuse  of  the  powers  of  his  office ”,  and 
that  it  was  not  shown  that  defendant’s  successor 
as  Attorney  General,  the  petitioner  La  Prade,  was 
threatening  to  commit  any  wrong.  The  Court  said 
(page  455)  : 

uThe  injunctions  sought  are  not  aimed  at 
the  State  or  the  office  of  attorney  general  or 
to  restrain  exertion  of  any  authority  that 
belongs  to  either.  Each  complaint  charges 
that,  because  of  a  void  enactment  and  the 
purpose  of  defendant  under  color  of  his 
'  office  to  enforce  it  by  means  of  suits  which 

*  *  *  That  which,  therefore,  is  unlawful  because  made 

so  by  the  supreme  law,  the  Constitution  of  the  United  States, 
is  not  the  word  or  deed  of  the  State,  but  is  the  mere  wrong 

AND  TRESPASS  OF  THOSE  INDIVIDUAL  PERSONS  WHO  FALSELY 
SPEAK.  AND  ACT  IN  ITS  NAME.” 
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it  purports  to  authorize,  plaintiff  is  pre¬ 
vented  from  operating  trains  that  are  of 
suitable  size  and  necessary  for  the  proper 
conduct  of  the  transportation  business,  and 
so  continuously  suffers  great  and  irrepara¬ 
ble  injury.  The  suits  were  brought  against 
defendant  not  as  a  representative  of  the 
State  but  to  restrain  h  im  individually  f  rom. , 
as  it  is  alleged ,  wrongfully  subjecting  plain¬ 
tiff  to  such  unauthorized  prosecutions.” 
(Here  the  court  quoted  the  language  from 
Ex  Parte  Young,  which  we  quoted:  above, 
p.  40),  and  cited  numerous  other  cases  in¬ 
cluding  Truax  v.  Raich).12 

12  The  Court  also  said  (pages  458-459) : 

“As  shown  above  the  purpose  of  the  suits  was  to  prevent 
a  wrong  about  to  be  committed  by  defendant  acting  outside, 
and  in  abuse  of  the  powers  of,  his  office.  The  wrongs  threat¬ 
ened  or  committed  by  him  constitute  no  ground  for  injunc¬ 
tion  against  petitioner.  Plaintiffs  did  not  allege  that  peti¬ 
tioner  threatened  or  intended  to  do  anything  for  the 
enforcement  of  the  statute.  The  mere  declaration  of  the 
statute  that  suits  for  recovery  of  penalties  shall  be  brought 
by  the  Attorney  General  is  not  sufficient.  Petitioner  might 
hold,  as  plaintiffs  maintain,  that  the  statute  is  unconstitu¬ 
tional  and  that,  having  regard  to  his  official  oath,  he  rightly 

mav  refrain  from  effort  to  enforce  it.  United  States  Con- 
* 

stitution,  Art.  6,  cl.  3;  Arizona  Revised  Code,  1928,  Sec.  68. 
The  statement  of  Chief  Justice  Taft  writing  for  the  Court 
in  Gorham,  Mfg.  Co.  v.  Wendell ,  261  U.  S.  1,  67  L.  Ed.  505, 
48  S.  Ct.  818,  supra ,  is  pertinent.  He  said  (p.  4)  i  ‘The  in¬ 
herent  difficult}-  in  all  these  cases  is  not  in  the  liability  and 
suability  of  the  successor  in  a  new  suit.  It  is  in  the  shifting 
from  the  personal  liability  of  the  first  officer  for  threatened 
wrong  or  abuse  of  his  office  to  the  personal  liability  of  his 
successor  when  there  is  no  privity  between  them,  as  there  is 
not  if  the  officer  sued  is  injuring  or  is  threatening  to  injure 
the  complainant,  without  lawful  official  authority.  There  is 
no  legal  relation  between  the  wrong  committed  or1  about  to 
be  committed  by  the  one,  and  that  by  the  other.’  ” 
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Any  such  case  of  a  suit  to  restrain  enforcement 
by  government  officers,  in  the  light  of  the  foregoing 
can  be  analyzed  thus:  The  defendant  is  threaten¬ 
ing  action  falsely  in  the  name  of  the  state  ( Poin¬ 
dexter  v.  GreenJiow, "supra)'".  He  has  color  of  office 
but,  since  the  statute  is  invalid,  he  is  “acting  out¬ 
side  of  his  office’’  (Ex  parte  La  Prade,  supra) jand 
is  but  a  private  person  merely  pretending  to  act  as 
an  officer  and,"  in  that  pretended  role,  is  threaten¬ 
ing  to  take  steps,  by  the  use  of  brute  force,  which, 
if  not  enjoined,  will  cause  plaintiff  irreparable 
injury.13 

13  In  Re  Ayers ,  supra,  the  court  said : 

“This  principle  was  plainly  stated  in  the  opinion  of  the 
court  in  Poindexter  v.  Greenhow ,  114  U.  S.  *270,  as  follows, 
page  282:  ‘The  case  then  of  the  plaintiff  below  is  reduced  to 
this:  He  has  paid  the  tax  demanded  of  him  by  a  lawful 
tender.  The  defendant  had  no  authority  of  law  thereafter 
to  attempt  to  enforce  other  payment  by  seizing  his  property. 
In  doing  so  he  ceased  to  he  an  officer  of  the  law,  and  became 
a  private  wrongdoer.  It  is  the  simple  case  in  which  the 
defendant,  a  natural  private  person,  has  unlawfully  with 
force  and  arms  seized,  taken,  and  detained  the  personal  prop¬ 
erty  of  another:  It  was  also  stated,  page  288:  ‘The  ratio 
decidendi  in  this  class  of  cases  is  very  plain.  A  defendant 
sued  as  a  wrongdoer,  who  seeks  to  substitute  the  State  in 
his  place,  or  to  justify  by  the  authority  of  the  State,  or  to 
defend  on  the  ground  that  the  State  has  adopted  his  act  and 
exonerated  him,  cannot  rest  on  the  bare  assertion  of  his 
defense.  He  is  bound  to  establish  it.  The  state  is  a  politi¬ 
cal  corporate  body,  can  act  only  through  agents,  and  can 
command  only  by  laws.  It  is  necessary,  therefore,  for  such 
a  defendant,  in  order  to  complete  his  defense,  to  produce  a 
law  of  the  State  which  constitutes  his  commission  as  its  agent 
and  a  warrant  for  his  act.  This  the  defendant  in  the  present 
case  undertook  to  do.’  The  legislation  under  which  the  de¬ 
fendant  justified  being  declared  to  be  null  and  void  as  con- 
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The  Supreme  Court  has  not  adopted  plaintiffs’'  theory 

i 

The  court  in  Ex  parte  Young ,  supra  (the  first 
of  the  cases  in  which  an  injunction  against  a  prose¬ 
cuting  officer  was  considered  at  length  and  granted) 
did  not  rely  upon  the  simple  syllogism  asserted  by 
plaintiffs  in  the  case  at  bar  as  the  basis  <pf  such 
decisions.  Had  it  done  so,  it  could  have  disposed 
of  Ex  parte  Young  in  one  page.  It  could  have 
said,  as  to  the  right  to  sue  in  that  case,  ■  simply 
this:  “If  the  statute  is  unconstitutional,  then  the 
Attorney  General  is  threatening  as  an  officer  to 
violate  the  Constitution  by  prosecuting  plaintiffs 
under  a  void  statute.  He  is  therefore  threaten¬ 
ing  to  violate  a  duty  owed  to  anv  and  all  citizens. 
The  plaintiffs  therefore  have  a  right  to  aninjunc- 

trary  to  the  Constitution  of  the  United  States,  therefore, 
left  him  defenseless ,  subject  to  answer  to  the  consequences 
of  his  personal  act  in  the  seizure  and  detention  of  the  plain¬ 
tiff’s  property,  and  responsible  for  the  damages  occasioned 
thereby.”  ' 

In  Griesedieck  Bros.  Breicery  Co.  v.  Moore ,  262  Fed.  582 
at  584-585,  it  is  said :  j 

“On  the  contrary,  if  the  provisions  of  the  act  challenged 
by  complainants  are  found  and  decreed  as  a  matter  of  law 
to  lie  without  and  beyond  the  constitutional  power  of  the 
Congress  to  enact  into  law,  then  the  act  is  not  a  law.  It  has 
no  office  to  perform,  has  no  binding  force  or  effect  upon  any 
citizen  of  the  republic ,  and  defendants  in  enforcing  it ,  or  in 
attempting  or  threatening  to  enforce  its  provision  against 
complainants  or  their  property  and  property  rights ,  to  their 
irreparable  loss ,  injury ,  and  damage ,  are  not  officers  of  the 
law ,  acting  within  the  scope  of  their  lawful  authority ,  but 
are ,  when  so  engaged ,  mere  private  individuals ,  volunteers , 
and  intermeddlers ,  whose  injurious  acts  ought  to  and  in 
'justice  should  be  restrained.  To  such  extent  and  end  go  all 
the  authorities  on  the  subject .” 
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tion,  provided  merely  they  can  show  that  the  de¬ 
fendant  officer’s  violation  of  that  duty  to  citizens 
will  cause  special  damage  (financial  loss)  to  the 
plaintiffs.  If  they  show  such  special  damage  re¬ 
sulting  from  that  breach  of  duty  the  defendant 
officer  will  be  enjoined.”  But  the  court  in  Ex 
parte  Young  used  no  such  reasoning ;  it  devoted  20 
pages  (209  U.  S.  from  149  to  169)  to  a  discussion  of 
the  right  of  the  plaintiff  to  sue  the  defendant 
officer. 

4.  Threatened  suits  by  a  government  officer  are  the 

equivalent  of  a  trespass 

Referring  to  its  prior  decisions,  such  as  In 
re  Ayers,  supra  (which  the  court  cited  and  dis¬ 
cussed  at  length)  the  court  in  Ex  parte  Young  felt 
it  necessary  to  show  that  the  threat  of  damage  to 
the  plaintiff  was  the  threat  of  an  act  by  the  de¬ 
fendant,  regarded  as  a  private  person  stripped  of 
all  official  character,  which  was  the  equivalent  of 
a  trespass  by  a  private  person  and,  on  that  basis, 
within  the  rule  of  In  re  Ayers .  The  court  (p.  153) 
began  a  discussion  of  “  Whether  the  commencement 
of  a  suit  could  ever  be  regarded  as  an  actionable 
injury  to  another,  equivalent  in  some  cases  to  a 
trespass  such  as  is  set  forth  in  some  of  the  forego¬ 
ing  cases ”  (referring  to  its  previous  discussion  of 
In  re  Ayers  and  like  cases).  After  considering 
that  question,  the  court  said  (p.  158) : 

“The  threat  to  commence  those  suits  under  such 
circumstances  was  therefore  necessarily  held  to  be 
equivalent  to  any  other  threatened  wrong  or  injury 
to  the  property  of  a  plaintiff  which  had  theretofore 
been  held  sufficient  to  authorize  the  suit  against 
the  officer.”  And  further,  the  court  said  (p.  160)  : 
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“It  would  be  an  injury  to  complainant  to  harrass 
it  with  a  multiplicity  of  suits  or  litigation  generally 
in  an  endeavor  to  enforce  penalties  under  an  un¬ 
constitutional  enactment,  and  to  prevent  it  ought 
to  be  within  the  jurisdiction  of  a  court  of  equity.” 
And  the  court  went  on  to  say  (p.  167)  : 

“And,  again,  it  must  be  remembered  that  juris¬ 
diction  of  this  general  character  has,  in  fact,  been 
exercised  by  Federal  courts  from  the  time!  of  Os¬ 
born  v.  Bank  of  United  States  up  to  the  present; 
the  only  difference  in  regard  to  the  case  of  Osborn 
and  the  case  in  hand  being  that  in  this  case  the  in¬ 
jury  complained,  of  is  the  threatened  commence¬ 
ment  of  suits,  civil  or  criminal,  to  enforce  the  act , 
instead  of,  as  in  the  Osborn  case,  an  actual  and 
direct  trespass  upon  or  interference  with  tangible 
property.1*  A  bill  filed  to  prevent  the  commence¬ 
ment  of  suits  to  enforce  an  unconstitutional  act, 
under  the  circumstances  already  mentioned,  is  no 
new  invention,  as  we  have  already  seen.  The  dif¬ 
ference  between  an  actual  and  direct  interference 
with  tangible  property  and  the  enjoining  of  state 
officers  from  enforcing  an  unconstitutional  act,  is 
not  of  a  radical  nature,  and  does  not  extend,  in 
truth,  the  jurisdiction  of  the  courts  over  the  sub¬ 
ject  matter.  In  the  case  of  the  interference  with 
property,  the  person  enjoined  is  assumed  to  act  in 
his  capacity  as  an  official  of  the  state,  and  justifica¬ 
tion  for  his  interference  is  claimed  by  reason  of  his 
position  as  a  state  official.  Such  official  cannot  so 
justify  when  acting  under  an  unconstitutional  en¬ 
actment  of  the  legislature.  So,  where  the  state 

i 

14  For  a  discussion  of  the  Osborn  case,  see  the  quotation 
from  In  re  Ayers ,  supra,  pp.  30-31. 
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official,  instead  of  directly  interfering  with  tangi¬ 
ble  property,  is  about  to  commence  suits  which  have 
for  their  object  the  enforcement  of  an  act  which 
violates  the  Federal  Constitution,  to  the  great  and 
irreparable  injury  of  the  complainants,  he  is  seek- 
ing  the  same  justification  from  the  authority  of 
the  state  as  in ..other  cases,.  The  sovereignty  of  the 
state  is,  in  reality,  no  more  involved  in  one  case 
than  in  the  other.  The  state  cannot,  in  either  case, 
import  to  the  official  immunity  from  responsibility 
to  the  supreme  authority  of  the  United  States. 
See  In  re  Ayers,  123  U.  S.  507,  31  L.  Ed.  230,  8  Sup. 
Ct.  Rep.  164.” 

In  other  words,  the  court  said  that  the  threatened 
suits  by  the  defendant  would  constitute  vexatious 
litigation  and  that  vexatious  litigation 15  by  a  pri¬ 
vate  person  would  be  the  equivalent  of  a  trespass. 
The  citizen  was,  therefore,  entitled  to  an  injunction 
against  the  defendant,  regarded  as  a  private  per¬ 
son  and  stripped  of  all  official  authority,  since  the 
plaintiff  also  showed  that  the  threatened  vexatious 
litigation  was  not  justified  by  a  constitutional 
statute.16 


15  That  there  can  be  vexatious  litigation  even  where  there 
is  not  a  multiplicity  of  suits,  see  Insurance  Co.  v.  Bailey , 
13  Wall.  616,  621,  where  the  court  said  that  equity  will 
interfere  “to  suppress  oppressive  and  interminable  litiga¬ 
tion,  or  to  prevent  multiplicity  of  suits.”  [Italics  added.] 

16  That  an  injunction  will  be  denied  in  such  cases,  unless  it 
appears  that  “the  danger  of  irreparable  loss  is  both  great 
and  immediate”,  see  Fenner  v.  Boykin ,  271  IT.  S.  240,  243- 
244;  Ily grade  Provision  Co.  v.  Sheimnan ,  266  U.  S.  497, 
500-503;  United  States  Fuel  Gas  Co.  v.  Railroad  Comm.,  278 
U.  S.  300,  310;  Boise  Artesian  Hot  &  Cold  Water  Co.  v. 
Boise  City ,  213  U.  S.  276;  Spielman  Motor  Sales  Co.  v. 
Dodge ,  295  U.  S.  89,  96. 
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(Cf.  Spielman  Motor  Sales  Co.  v.  Dodge,  295  U. 
S.  89,  96,  to  the  effect  that  no  injunction  will  be 
granted  where  the  defendant  government  prosecut¬ 
ing  officer  disclaims  any  intention  to  bring  more 
than  a  single  suit  against  the  plaintiff ;  the  defend¬ 
ant  was  held  to  have  an  adequate  legal  remedy  in 
the  right  to  assert,  when  prosecuted,  the  unconsti¬ 
tutionally  of  the  statute.) 

The  rationale  of  those  cases  appears  in  Philadel¬ 
phia  Co.  v.  Stimson,  223  U.  S.  605,  where  the  court 
said  (pp.  619-620)  :  ‘‘The  exemption  of  thejUnited 
States  from  suit  does  not  protect  its  officers  from 
personal  liability  to  persons  whose  rights  or  prop- 
ertv  they  have  wrongfully  invaded.”  And  so,  in 
the  subsequent  case  of  Goltra  v.  Weeks ,  271  U.  S. 
536,  the  court  in  speaking  of  that  kind  of  case  said 
(p.  544) :  “By  reason  of  their  illegality,  their  acts 
or  threatened  acts  are  personal  and  derive!  no  offi¬ 
cial  justification  from  doing  them  as  an  asserted 
agency  for  the  government. 7  7 

6.  Stockholders ’  derivative  suits  raising  consti¬ 
tutional  questions  are  in  accord  with  the  foregoing. 

In  cases  like  Brusbaber  v.  Union  Pacific  P.  R. 
Co.,  240  U.  S.  1 ;  and  Dodge  v.  Woolsey,  18  How. 
331,  the  plaintiff  stockholder  brings  a  derivative 
suit  charging  that  his  directors,  defendants,  are 
about  to  submit  to  threats  of  coercion  by  defend¬ 
ants  who  are  government  officers  and  that,  in  so 
doing  they  will  be  committing  a  breach  of  trust 
(causing  financial  loss  to  the  corporation)  if  the 
threats  are  not  justified  by  a  valid  statute.  The 
plaintiff  therefore  states  a  cause  of  action  which 
will  be  good  in  the  absence  of  a  valid  statute.  That 
creates  a  case  or  controversy  in  which  the  validity 
of  the  statute  is  a  relevant  issue. 
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Ashwander  v.  Tennessee  Valley  Authority ,  297 
U.  S.  288,  is  in  accord.  There  the  plaintiff  stock¬ 
holder  showed  that,  if  the  contract  between  his 
corporation  and  the  government  officers  was  in  part 
performed  and  then  repudiated  by  the  government 
and  was  not  then  enforceable  by  the  corporation 
against  the  government,  there  would  be  irreparable 
financial  loss  to  the  corporation  in  extricating  the 
corporation’s  property  from  the  use  to  which  it 
had  been  put  under  the  contract.  That  showed  a 
breach  of  trust  by  the  directors  entitling  the  plain¬ 
tiff  to  an  injunction  in  the  absence  of  a  constitu¬ 
tional  statute  authorizing  the  government  officers 
to  make  the  contract  on  behalf  of  the  government.17 

17  Plaintiffs  cannot,  as  local  taxpayers,  maintain  a  deriva¬ 
tive  suit  on  the  theory  that  the  taxpayer  is  like  a  stock¬ 
holder  in  the  City  and  on  that  basis  can  assail  the  validity 
of  the  contract  between  the  Citv  and  the  Administrator. 
That  is  true  for  several  reasons:  (1)  As  we  have  shown  in 
our  brief,  the  Cities  will  suffer  no  possible  loss  as  a  result  of 
the  contracts  and  plaintiffs7  tax  burdens  will  in  no  manner 
be  increased.  When  a  stockholder  brings  a  derivative  suit 
it  is  necessary  for  him  to  show  that  his  corporation  will  be 
irreparably  injured;  (2)  A  stockholder  cannot  maintain  a 
derivative  suit  without  joining  tlie  corporation  as  a  party. 
The  Cities  have  not  been  made  parties  to  the  cases  at  bar; 
(3)  Moreover,  a  taxpayer  may  not  bring  a  derivative  suit 
for  injury  to  the  municipal  corporation  of  which  he  is  a 
taxpayer :  The  taxpayer’s  suit  must  be  based  upon  his  indi¬ 
vidual  injury  resulting  from  the  loss  to  the  municipality. 
( Colvin  v.  Jacksonville s  158  U.  S.  456;  El  Paso  Water  Co.  v. 
El  Paso ,  152  U.  S.  157,  159;  Wheless  v.  St.  Louis ,  180  U.  S. 
379;  Scott  v.  Frazier ,  253  U.  S.  243)  and  not,  as  in  the 
case  of  derivative  corporate  suits,  on  the  injury  to  the 
corporation.  ( Johnson  v.  Ingersoll ,  63  F.  (2d)  86,  87 
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7.  American  Bank  A  Trust  Co.  v.  Federal  Re¬ 
serve  Bank ,  256  U.  S.  350 ,  is  in  accord P 
In  that  case  the  court  held  that,  in  the  absence 
of  a  statute  authorizing  defendant's  conduct,  it 
was  guilty  of  an  actionable  common  law  j  wrong 
against  the  plaintiff  banks.  Having  so  determined, 
the  court  was  then  called  upon  to  consider  whether 
the  statute  authorized,  and  was  therefore  a  justifi¬ 
cation  for,  what  would  otherwise  have  been  an  ac¬ 
tionable  wrong;  and  the  court  concluded  that  the 
statute  did  not  authorize  such  conduct.19 
The  court,  therefore,  had  no  occasion  to  consider 

whether  the  statute  was  constitutional. 

^ — 

(C.  C.  A.  T)  ;  Simpkins ,  Federal  Practice  (Revised  Edition, 
1934)  Section  468,  p.  415;  Hutchinson  Box  Board  &  Paper 
Co.  v.  Van  Horn ,  299  Fed.  424,  428  (C.  C.  A.  8) ). 

See  discussion  of  that  case  in  our  brief,  pp.  198  to  203. 
19  It  is  to  be  noted  that  in  an  earlier  brief  filed  by  plain¬ 
tiffs,  they  argued  that  the  Supreme  Court  had  stressed  the 
fact  that  the  Bank  was  not  a  mere  private  person  but  a 
Government  agency.  Accordingly,  the  Bank  case  directly 
in  line  with  the  ruling  in  the  Dern  and  Tugwell  casfcs. 
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i  Cases  Involving  Malicious  Motives 

1.  Cases  of  mixed  motives. 

Where  the  defendants’  motives  are  not  solely 
malicious,  he  is  never  held  liable,  in  the  absence  of 
fraud,  coercion,  or  criminal  acts. 

Thus  in  Beardsley  v.  Kilmer ,  23 6  N.  Y..  80,  the 
defendants  were  owners  of  a  patent  medicine  which 
had  been  constantly  ridiculed  in  a  newspaper  man¬ 
aged  and  controlled  by  the  plaintiff.  The  defend¬ 
ants  started  a  rival  newspaper,  which  put  the 
plaintiff’s  newspaper  out  of  business.  In  suit  for 
damages  for  the  loss  so  caused,  the  court  gave  a 
judgment  in  the  defendants’  favor.  The  court 
held  that  although  the  defendants  may  have  been, 
in  part,  inspired  by  a  desire  for  revenge,  they  also 
had  the  purposes  of  self-protection  against  the 
plaintiff’s  attacks  and  the  establishment  of  a  legiti¬ 
mate  business  enterprise.  The  court  said: 

But  as  we  have  pointed  out  we  are  com¬ 
pelled  to  disagree  with  plaintiff’s  view  that 
the  acts  complained  of  were  solely  the  con¬ 
ception  and  birth  of  malicious  motives ,  and 
when  we  do  this  and  decide  that  there  tv  ere 
also  legitimate  purposes  the  rule  seems  to  be 
perfectly  well  established  that  there  is  no 
liability.  The  question  how  far  one  indi¬ 
vidual  shall  be  restrained  from  doing  acts 
1  which  are  inherently  out  of  respect  for  the 
rights  of  others  is  bound  to  be  a  delicate  one. 
The  proposition  that  a  man  may  not  dig  a 
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well  upon  his  own  land  or  enter  upon'  a  law¬ 
ful  business  is  one  to  be  advanced  with  con¬ 
siderable  caution,  and  the  cases  seem  firmly 
to  establish  the  rule  that  if  he  digs  a  well  be¬ 
cause  he  really  wants  the  water  or  starts  the 
business  for  personal  advantage  or  gain  his 
neighbor  is  without  remedy  however  much 
he  suffers,  and  even  though  the  act  may  also 
have  been  tinged  with  animosity  and  malice. 

We  think,  also,  that  as  a  matter  of  logic 
and  analogy  another  justifying  purpose 
must  be  added  as  one  which  will  exculpate 
from  liability.  Justification  ought  not  to 
rest  entirely  upon  selfishness.  Altruism 
ought  to  have  some  place  in  the  considera¬ 
tion  of  enabling  motives,  and  if  one  i  of  the 
purposes  is  to  perform  an  act  or  establish  a 
business  which  will  be  of  benefit  to  j  others 
and  give  them  service  not  before  enjoyed, 
we  think  such  an  act  ought  to  confer  the  same 
protection  as  one  which  looks  only  to  per¬ 
sonal  and  selfish  gains. 

These  views  find  recent  support  in  one  of 
Mr.  Justice  Holmes’  epigrammatic  phrases 
which,  in  a  discussion  of  this  general  subject, 
speaks  of  4 ‘ disinterested  malevolence”  and 
which  is  supposed  to  mean  that  the  genesis 
which  will  make  a  lawful  act  unlawful  must 
he  a  malicious  one  unmixed  with  any  other 
and  exclusively  directed  to  injury  and  dam¬ 
age  of  another.  American  Bank  cb  Trust  Co. 
v.  Fed.  Reserve  Bank  of  Atlanta ,  256  U.  S. 
350, 41  Sup.  Ct.  499,  65  L.  Ed.  983.  The  view 
has  been  more  fully  discussed  and  approved 
in  the  following  cases  as  well  as  being  recog¬ 
nized  and  impliedly  acquiesced  in  many  of 
those  which  have  already  been  cited :  Ches- 
ley  v.  King ,  74  Me.  164,  172,  43  Am.  Rep. 
569 ;  London  Guar.  Co.  v.  Horn,  supra;  Hut¬ 
ton  v.  Watters,  supra;  Ray  croft  v.  Tayntor, 
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68  Vt.  219,  35  Atl.  53,  33  L.  R.  A.  225 ;  54 
Am.  St.  Rep.  882.  We  are  quite  content  to 
adopt  at  least  the  limitation  upon  liability 
formulated  by  these  decisions.  W e  think  it 
would  be  unsafe  to  go  further  in  fastening 
an  actionable  liability  upon  acts  in  them¬ 
selves  lawful.  We  cannot  afford  to  move  the 
laiv  to  a  stage  where  any  person  who  for  his 
otvn  advantage ,  starts  a  new  business,  will  be 
compelled  to  submit  to  the  decision  of  a  jury 
the  question  whether  also  there  was  not  a 
malicious  purpose  to  injure  some  person  who 
is  thus  brought  under  a  new  and  disadvan¬ 
tageous  competition . 

Application  of  the  rule  to  the  particular 
facts  of  this  case  seems  easily  and  clearly 
to  lead  to  the  conclusion  that  the  judgment 
of  the  courts  below  was  correct  and  should 
be  affirmed,  with  costs. 

In  Holbrook  v.  Morrison,  214  Mass.  209,  the 
plaintiff  a  dealer  in  real  estate,  owning  certain  lots 
brought  suit  against  the  owner  of  an  adjoining 
house  and  land,  who  desired  to  sell  his  land  and 
for  that  purpose  offered  it  for  sale  by  a  sign  on  the 
front  of  the  house,  concluding,  “Best  Offer  from 
Colored  Family.”  One  of  the  purposes  of  the  de¬ 
fendant  in  so  doing  was  to  annoy  the  plaintiff,  and 
the  plaintiff's  business  had  been  injured  thereby. 
The  court  denied  relief,  saying : 

It  appeared  from  the  uncontradicted  evi¬ 
dence  that  the  threatened  sale  by  the  defend- 
ant  of  her  house  and  lot  to  a  colored  family, 
has  injured  and  will  continue  to  injure  the 
business  of  the  plaintiffs  unless  prevented. 
We  interpret  the  finding  made  by  the  single 
1  justice  as  meaning  that  one  purpose  which 
the  defendant  had  in  putting  up  the  sign  and 
in  advertising  her  property  as  she  did  was 
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to  sell  it.  She  also  had  the  purpose,  as  he 
finds,  of  annoying  the  plaintiffs. 

There  can  be  no  doubt  that  the  defendant 
has  the  right  to  advertise  her  property  for 
sale  by  signs  or  otherwise  in  the  usual  way, 
and  to  sell  it  if  she  sees  fit  to  a  negro  family, 
even  though  the  effect  may  be  to  impair  the 
business  of  the  plaintiffs;  just  as,  for  in¬ 
stance,  the  owner  of  land  on  a  hillside  may 
cultivate  it  in  the  usual  way  even  though  the 
effect  of  the  surface  drainage  may  be!  to  fill 
up  his  neighbor’s  mill  pond  below.  Middle¬ 
sex  Co.  v.  McCue,  149  Mass.  103.  Does  the 
presence  in  the  sign  and  advertisements  of 
a  malevolent  motive  quoad  the  plaintiffs,  al¬ 
though  they  are  not  named,  intend  to  annoy 
and  in  fact  annoying  and  injuring  the1  plain¬ 
tiffs’  business  by  announcing  in  effect  that 
the  property  is  for  sale  to  a  colored  family 
change  what  otherwise  w'ould  be  a  legal 
right  into  an  actionable  wrong?  It; would 
seem  clear  according  to  our  own  decisions 
that  it  does  not.  Rideout  v.  Knox ,  14$  Mass. 
368 ;  Greenleaf  v.  Francis ,  18  Pick,  117 ; 
W alker  v.  Cronin ,  107  Mass.  555.  See  also 
Frazier  v.  Brown ,  12  Ohio  St.  294;  Chat field 
v.  Wilson ,  28  Vt.  49;  Mahan  v.  Brown ,  13 
Wend.  261.  In  the  present  case  it  is  plain, 
as  we  have  said,  that  the  defendant  has  the 
right,  if  she  sees  fit  to  do  so,  to  sell  her  house 
and  lot  to  a  negro  family  whatever  the  effect 
may  be  upon  the  plaintiffs’  business  and 
property.  If  she  had  put  up  the  sign  and 
had  caused  the  advertisements  to  be  inserted 
without  any  such  intention  as  alleged  in  the 
bill  of  selling  her  property  but  solely  with 
the  purpose  of  injuring  the  business  and 
property  of  the  plaintiffs,  there  can  be  no 
doubt  that  such  conduct  on  her  part;  would 
have  been  actionable.  As  was  said  in  Ride- 
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out  v.  Knox ,  148  Mass.  368,  372,  “the  right 
!  to  use  one ’s  property  for  the  sole  purpose 
of  injuring  others  is  not  one  of  the  imme¬ 
diate  rights  of  ownership.  ’  ’  But  as  we  have 
construed  the  finding  of  the  single  justice, 
one  of  her  purposes  in  putting  up  the  sign 
was  to  sell  her  property,  which  was  a  lawful 
purpose  and  one  of  the  indefeasible  rights 
of  ownership. 

The  case  is  different ,  therefore,  from 
Sherry  v.  Perkins ,  147  Mass.  212,  Quinn  v. 
Leathern ,  (1901)  A.  C.  495,  and  other  simi¬ 
lar  cases  relied  on  or  referred  to  bv  the 
plaintiffs,  into  which  we  do  not  deem  it 
necessary  to  go,  where  the  motive  was  whol¬ 
ly  malicious  and  the  case  lacked  the  element 
of  justification  which  is  present  here.  If 
the  offering  of  her  property  for  sale  by  the 
defendant  in  the  manner  in  which  it  has 
been  offered  had  been  or  had  been  found  to 
be  a  mere  pretext  on  her  part  for  the  pur¬ 
pose  of  gratifying  her  spite  and  ill  will  to- 
ivards  the  plaintiffs,  or  if  that  had  been  her 
dominant  and  controlling  purpose,  there 
would  have  been  no  justification  for  her  con¬ 
duct . 

But  there  is  no  finding  to  that  effect.  On 
the  contrary  it  is  found  that  one  purpose 
which  she  has  is  to  sell  her  property,  which 
is  a  legitimate  purpose,  and  to  enable  her 
to  accomplish  it  she  has  a  right  to  as  wide 
a  market  as  she  can  command  bv  advertise- 
ments  and  signs  or  otherwise.  She  has  a 
right  to  ask  for  bids  from  white  people  or 
colored  people,  or  both.  She  is  not  limited 
to  bidders  of  any  particular  race  or  class  or 
creed.  And  if  one  of  her  purposes  in  ask¬ 
ing  for  bids  from  colored  families  is  to  an¬ 
noy  and  injure  the  plaintiffs,  and  she  suc¬ 
ceeds  in  doing  so,  her  conduct  is  not  thereby . 
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rendered  unlawful  so  long  as  her  object  is 
to  procure  a  purchaser  for  and  to  sell  her 
house  and  lot.  It  follows  that  the  bill  must 
be  dismissed. 

i 

2.  Cases  of  “Unmixed  MaliceJ’  j 

The  most  extreme  case  in  this  field  is  Tattle  v. 
Buck ,  107  Minn.  145,  119  N.  W.  947,  22  L.;  R.  A. 
(N.  S.)  599.  There  the  defendant,  a  banker  and 
a  man  of  wealth  in  his  community  established  a 
barber  shop  and  used  his  personal  influence  to  at¬ 
tract  customers  to  his  shop,  for  the  sole  purpose  of 
injuring  the  plaintiff ,  a  barber.  As  a  result,  the 
plaintiff’s  trade  was  ruined,  as  defendant  intended. 
The  court  said :  i 

To  divert  to  one’s  self  the  customers  of  a 
business  rival  by  the  offer  of  goods  at  lower 
prices  is  in  general  a  legitimate  mode  of 
serving  one’s  own  interest ,  and  justifiable  as 
fair  competition.  But  when  a  man  starts  an 
opposition  place  of  business ,  not  for  the  sake 
of  profit  to  himself ,  but  regardless  of  loss 
to  himself ,  and  for  the  sole  purpose  of  driv¬ 
ing  his  competitor  out  of  business ,  and  with 
the  intention  of  himself  retiring  upon  the  ac¬ 
complishment  of  his  malevolent  purpose,  he 
is  guilty  of  a  wanton  wrong  and  an  action¬ 
able  tort.  In  such  a  case  he  would  not  be 
exercising  his  legal  right,  or  doing  an  act 
which  can  be  judged  separately  from  the 
motive  which  actuated  him.  To  call  such 
conduct  competition  is  a  perversion  of 
terms.20 

20  That  the  case  is  extreme  is  shown  by  the  note  in  22 
L.  R.  A.  (N.  S.)  599,  where  it  is  said  that  “  *  *  *  in 
Tuttle  v.  Buck  there  seems  to  have  been  no  purpose  on  the 
part  of  the  defendant  either  directly  or  indirectly,  proxi- 
mately  or  remotely,  to  benefit  himself  or  any  other  person, 
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In  Passaic  Paint  Works  v.  Ely  cl  Walker  Dry- 
Goods  Company ,  105  Fed.  163  (C.  C.  A.  8),  it  was 
held  that  the  defendant,  a  merchant,  was  not  liable 
to  the  plaintiff,  a  manufacturer,  for  selling  some 
of  the  plaintiff’s  product  at  a  cut  price  for  the  pur¬ 
pose  of  injuring  his  trade  and  depressing  the  mar¬ 
ket  value  of  his  product.  The  court  said : 21 

it  is  wiser,  therefore,  to  exclude  any  inquiry 
into  the  motives  of  men  when  their  actions 
are  lawful,  except  in  those  cases  where  it  is 
well  established  that  malice  is  an  essential 
ingredient  of  the  cause  of  action,  or  in  those 
cases  where,  the  act  done  being  wrongful, 

but  merely  to  injure  the  plaintiff.  Nevertheless,  the  case 
carries  to  an  unusual,  if  not  unprecedented,  length  the  doc¬ 
trine  that  a  malicious  motive  may  convert  into  a  tort  and 
a  cause  of  action  what  otherwise  might  be  done  without 
imputation  of  wrong  or  liability  to  damages.  If  this  posi¬ 
tion  can  be  maintained,  it  would  seem  to  be  within  the  power 
of  a  business  or  professional  man  to  invoke  the  powers  of 
the  courts  to  search  the  motives  of  his  competitor  or  rival, 
and  determine  whether  the  latter  is  actuated  by  the  desire 
to  promote  his  own  happiness  and  prosperity,  or  merely  to 
defeat  that  of  the  plaintiff.  The  moral  wrong  in  such  a 
course  of  conduct  as  that  outlined  in  the  syllabus,  even  when 
unaccompanied  by  the  elements  of  slander,  combination,  in¬ 
timidation,  or  threats,  is  obvious,  but  the  wisdom  and  ex¬ 
pediency  of  converting  that  moral  wrong  into  a  legal  cause 
of  action  may  well  be  doubted,  even  if  it  may  be  assumed 
that  the  court  is  competent  to  probe  one's  motives  and  deter¬ 
mine  a  question  which  so  peculiarly  belongs  to  the  bar  of 
one’s  own  conscience.  The  case  is,  perhaps,  another  illus¬ 
tration  of  the  maxim  that  hard  cases  make  poor  law.” 

21  Even  Judge  Thaver.  who  dissented,  said  that  he  did  so 
solely  because  defendant’s  acts  were  purely  malicious  and  not 
a  part  of  real  competition. 
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proof  of  a  bad  motive  will  serve  to  exagger¬ 
ate  the  damages. 

3.  While  pretended  competition  of  a  defendant 
might  be  enjoined,  no  court  has  ever  enj pined  a 
third  person  who,  even  for  a  solely  malicions  pur¬ 
pose,  was  proposing  to  lend  money  to  plaintiffs’ 
proposed  competitor  who  himself  was  planning  to 
engage  in  lawful  and  fair  competition  with  the 
plaintiff.  For  honest,  fair,  and  lawful  competition 
is  fostered  by  the  common  law,  and  to  permit  in¬ 
quiry  into  the  mental  attitudes  of  third  persons  fi¬ 
nancing  such  real  and  legitimate  competition  would 
hamper*  competition.  And  especially  would;  that  be 
true  if  such  a  suit  could  be  based  upon  the  alleged 
fact  that  the  alleged  malicious  motive  of  the  third 
person  was  merely  incidental  and  consisted:  simply 
of  the  fact  that  he  was  pleased  that  the  new  com¬ 
petitor  would,  by  his  competition,  reduce  the  prices 
of  the  commodity  sold  in  that  business. 

Were  the  courts  to  hold  otherwise,  banks  would 
constantly  be  subjected  to  suits  by  competitors  of 
their  borrowers.  A  bank  would  be  timid  about 
making  loans  because  the  bank  might  later  be  sued 
by  a  competitor  of  any  borrower  who  could  seize 
upon  some  chance  utterance  of  a  bank  official  as 
a  basis  for  a  suit  against  the  bank  based  on  the 
alleged  fact  that  he  was  pleased  that  the  loan  would 
create  competition  which,  by  reducing  prices,  might 
be  injurious  to  the  competitor.  To  paraphrase  the 
language  of  the  court  in  Beardsley  v.  Kilmer, 
supra,  the  courts  cannot  afford  “to  move  the  law 
to  a  stage”  where  one  who  lends  money  to  another 
who  is  about  to  embark  in  a  lawful  business  will 
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be  “compelled  to  submit  to  the  decision  of  a  jury 
the  question”  whether  the  lender  entertains  a  pur¬ 
pose  to  make  the  borrower  a  competitor  of  one 
“who  will  thus  be  brought  under  a  new'  and  disad¬ 
vantageous  competition.”  To  move  the  law  to  that 
point  w'ould  be  to  endanger  that  competition  w'hich 
has  always  been  jealously  fostered  by  the  common 
law.  Such  a  rule  of  law'  w'ould  encourage  monopoly. 

More  particularly,  such  a  rule  of  law'  might  well 
operate  to  enable  holders  of  non-exclusive  fran¬ 
chises  to  prevent  that  competition  from  munici¬ 
palities  which  they  have  sought  in  the  courts,  un¬ 
successfully,  to  frustrate  over  a  period  of  many 
decades.  If  the  plaintiffs’  contention  w'ere  sound, 
a  bank  would  be  liable  for  lending  money  to  a 
municipality  to  engage  in  competition  with  a  pri¬ 
vate  utility,  if  it  could  be  proved  that  the  president 
of  the  bank  in  making  the  loan  to  the  municipality 
did  so  because,  in  addition  to  believing  that  the 
loan  wras  desirable  from  a  banking  point  of  view, 
he  also  derived  personal  satisfaction  in  contemplat¬ 
ing  the  fact  that  the  competition  by  the  municipal¬ 
ity  would  lowrer  power  rates.  Such  a  rule  of  law7 
would  do  much  to  prevent  municipal  competition 
with  holders  of  non-exclusive  franchises  and  would 
enable  such  franchise  holders  to  succeed  in  mark¬ 
edly  extending  by  mere  implication  their  franchise 
rights,  and  to  obstruct  such  competition  where 
heretofore  such  franchise  holders  have  invariably 
failed  in  such  attempts. 

The  Supreme  Court  has  frequently  held  that, 
when  a  National  Bank  makes  a  loan  in  direct  viola¬ 
tion  of  a  federal  statute  relating  thereto,  no  citizen 
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and  no  one  other  than  the  government  (or  the 
stockholders  of  the  bank)  can  complain.2111  lit  has 
never  been  even  intimated  that  the  rule  would  be 
different  if  the  National  Bank,  in  making  the  loan, 
was  pleased  that  there  would  be  a  reduction  in 
prices  resulting  from  competition.  If,  then,  a 
loan  by  a  National  Bank  to  a  city  violated  the  fed¬ 
eral  statute,  no  one  other  than  the  United  States 
could  complain — not  even  if  the  loan  were  made 
with  the  incidental  belief  or  with  the  incidental 
hope  that  power  rates  would  be  reduced]  And 
National  Banks  are  agencies  of  the  Federal  gov¬ 
ernment.22  Yet,  if  a  national  bank,  in  violation 
of  the  Federal  statute  as  to  loans,  were  proposing 
to  make  a  loan  to  the  cities  involved  in  the  cases  at 
bar,  clearly  that  loan  would  not  be  enjoined  be¬ 
cause  of  the  further  fact  that  the  President  of  the 
Bank,  in  making  the  loan,  in  addition  to  the  fact 
that  the  loan  was  good  financially,  was  pleased  to 
make  it  because  the  cities’  competition  would  lead 
to  a  lowering  of  power  rates  and  he  thought  that 
such  a  result  was  good  for  the  people  of  the  com¬ 
munity. 

i 

21a  See  National  Bank  v.  Mathews,  98  U.  S.  621 ;  National 
Bank  v.  Whitney ,  103  U.  S.  99;  Fortier  v.  New  i  Orleans 
Bank,  112  U.  S.  439;  Reynolds  v.  First  National  Bank, 
112  U.  S.  405;  Thompson  v.  St.  Nicholas  National  Bank, 
146  U.  S.  240;  Schuyler  National  Bank  v.  Godsden ,  191 
U.  S.  451.  1 

22  McCulloch  v.  Mainland,  4  Wheat.  316;  Osborn  v.  Bank, 
9  Wheat.  738 ;  Farmers  &  M.  National  Bank  v.  D earing,  91 
U.  S.  29,  33;  Davis  v.  Elmira  Savings  Bank,  161  U.  S. 
275,  283. 
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Meaning  of  ‘‘Disinterested  malevolence” 

American  Bank  and  Trust  Co.  v.  Federal  Re¬ 
serve  Bank ,  256  U.  S.  350  (discussed  in  our  brief, 
pp.  198  to  203)  was  a  case  where  the  act  done  was 
wrongful  (viciously  unfair  competition  amounting 
virtually  to  causing  a  run  on  the  plaintiff  bank) 
aggravated  by  proof  of  bad  motives.  What  Mr. 
Justice  Holmes,  in  his  opinion  in  that  case,  meant 
by  the  phrase  “disinterested  malevolence”  is  ex¬ 
plained  in  Beardsley  v.  Kilmer ,  supra. 

Further  explanation  is  found  in  his  earlier  opin¬ 
ion  in  Aikens  v.  Wisconsin,  195  U.  S.  194.  There  a 
Wisconsin  statute  imposed  imprisonment  or  fine  on 
“any  two  or  more  persons  who  shall  com¬ 
bine  i  *  *  *  for  the  purpose  of  wilfully  or  ma¬ 
liciously  injuring  another  in  his  reputation,  trade, 
business,  or  profession  by  any  means  whatever.” 
An  information  was  filed  against  the  defendants 
which  charged  them  with  unlawfully  combining 
with  intent  of  wilfully  and  maliciously  injuring  the 
Journal  Corporation;  it  was  alleged  that  the  Jour¬ 
nal  was  the  publisher  of  a  newspaper  and  had  noti¬ 
fied  an  increase  in  its  advertising  charges,  and  that 
thereupon  the  defendants,  who  were  managers  of 
other  competitive  newspapers,  in  pursuance  of 
their  combination  and  with  the  intent  of  wilfully, 
maliciously,  and  unlawfully  injuring  the  Journal 
agreed  as  follows :  If  any  person  should  agree  to 
pay  the  increased  rate  to  the  Journal  then  he  should 
not  be  permitted  to  advert ise  in  any  of  the  other 
rival  newspapers  except  with  a  corresponding  in¬ 
crease,  but  if  he  should  refuse  to  pay  the  increased 
rate  of  the  Journal  then  he  should  be  allowed  to 
advertise  in  any  of  the  newspapers  at  the  rate  pre- 
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viously  charged.  It  was  alleged  that  this  con¬ 
spiracy  was  carried  out  and  that  loss  to  the  Journal 
Company  ensued.  One  defendant  demurred  to  the 
information  setting  up  the  Fourteenth  Amendment. 
The  other  defendants  filed  pleas  alleging  that  the 
combination  was  entered  in  trade  competition  and 
that  they  had  the  right  to  make  it  under  the  Four¬ 
teenth  Amendment.  The  State  demurred  to  those 
pleas.  The  demurrer  of  the  one  defendant  was 
overruled  and  those  of  the  State  were  sustained. 
The  defendants  were  sentenced.  The  judgment 
was  affirmed  by  the  Supreme  Court  of  the:  State 
and  the  ease  came  before  the  United  States 
Supreme  Court,  on  writ  of  error,  where  the 
judgment  was  affirmed. 

The  Supreme  Court  (per  Mr.  Justice  Holipes,  p. 
203)  construed  the  words  “maliciously  injured” 
to  import  “doing  a  harm  malevolently,  for  the  sake 
of  the  harm  as  an  end  in  itself ’.”  2* 

The  court  having  stated  that  the  word  “wilfully” 
means  4  4  no  more  than  foreseen,  or  even  less  than 
that”,  went  on  to  consider  an  argument, 

*  *  *  that  the  Supreme  Court  of  Wis¬ 
consin  would  hold  that  the  statute  extends 
to  acts  of  which  the  motives  were  mixed,  and 
which  were  done  partly  from  disinterested 
malevolence  and  partly  from ,  a  hope  of  gain. 
If  so,  it  is  said,  the  statute  would  be  open  to 
all  the  objects  at  which  we  have  hinted  in 
dealing  with  the  word  4 4 wilfully.”  The  Su¬ 
preme  Court  did  use  some  language  which 
looked  that  way,  but  we  consider  it  to  have 
decided  that  the  statute  would  be  confined  to 

23  Cf.  Mr.  Justice  Holmes?  article  quoted  in  our  brief,  p. 
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combinations  ivitlfi  intent  to  do  wrongful, 
barm.  110  Wis.  193,  260,  62  L.  R.  A.  700, 
85  N.  W.  1046.  Thus  limited,  on  whatever 
ground,  the  statute  would  punish  only  com¬ 
binations  of  a  kind  for  which  no  justifica¬ 
tion  could  be  offered  and  those  which  were 
taken  out  of  the  jurisdiction  by  the  motive 
with  which  they  were  made.  We  see  no  suffi¬ 
cient  reason  to  believe  that  the  court  will 
go  further,  or  construe  the  act  in  such  a  way 
as  to  raise  questions  which  we  need  not  go 
into  here.  Therefore  it  is  unnecessary  to 
consider  whether,  on  a  more  literal  construc¬ 
tion,  the  portion  dealing  with  malicious  in¬ 
tent  could  be  separated  from  that  which 
deals  wdth  the  purpose  of  merely  wilful  in¬ 
jury,  and  saved,  even  if  the  latter  were  held 
to  go  too  far.  Probably  the  two  phrases 
will  be  read  together  and  the  statute  made 
unquestionable  as  a  whole. 

It  clearly  appears,  therefore,  that  Mr.  Justice 
Holmes  (in  line  with  what  he  later  decided  in  the 
American  Bank  case  and  with  what  other  courts 
have  held)  held  the  defendant’s  conduct  actionable 
because  there  was  no  mixture  of  motives  and  there 
was  a  sole  intent  of  “  doing  a  harm  malevolently, 
for  the  sake  of  the  harm  as  an  end  in  itself.” 

By  no  possibility  can  the  record  in  this  case  sup¬ 
port  a  charge  that  the  defendant  Ickes  is  propos¬ 
ing  to  do  acts  which  can  be  said  to  be  “the  doing 
of  a  harm  malevolently,  for  the  sake  of  the  harm 
as  an  end  in  itself.”  Indeed,  plaintiffs  make  no 
such  charge.  The  most  they  charge — and  even  that 
they  have  not  proved — is  (1)  that  the  defendant, 
for  the  purpose  of  reducing  power  rates  to  con¬ 
sumers,  made  the  contracts  because  he  believed  that 
municipal  public  operation  would  bring  about  such 
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benefits  to  consumers,  and  (2)  the  inevitable  result 
of  such  reduced  rates  will  be  financial  loss  to  plain¬ 
tiffs.  Nowhere  have  the  plaintiffs  ventured  to  as¬ 
sert  that  the  defendant,  purely  for  the  sake  of 
harming*  or  causing  financial  loss  to  the  petitioners, 
made  the  contracts  calling  for  the  loans  and  grants. 

.  SUMMARY 

While  it  is  true  that  there  are  some  few  cases 
in  which  a  defendant  has  been  held  liable  for  acts, 
done  with  malice  or  a  malevolent  purpose,  causing 
financial  loss  to  another,  where  there  would  have 
been  no  liability  in  the  absence  of  such  malice  or 
malevolent  purpose,  yet  in  all  those  cases  either — 

(1)  the  malice  or  malevolent  purpose  was 
the  sole  or  exclusive  purpose  of  the  defend¬ 
ant,  or  there  was  also  involved 

(2)  fraud,  deceit,  and  misrepresentation; 
or 

(3)  criminal  acts;  or 

(4)  coercion  or  threats  of  physical  vio¬ 
lence.  |  • 

The  cases  may  be  classified  in  accordance  with 
the  f oregoing,  as  follows :  j 

(1)  Absence  of  any  other  than  a  malevo¬ 
lent  motive.  I 

i 

Tuttle  v.  Buck,  107  Minn.  145. 

Huskie  v.  Griffin,  75  N.  H.  345.!  (The 
court  held  that  the  case  should  go  to 
the  jury  either  on  the  grounds!  of  an 
exclusively  malevolent  purpose  or 
because  of  fraud.) 

(2)  Unfair  Competition  Involving  Im¬ 
proper  Motive  Coupled  with  Fraud,  Deceit , 
or  Mi  sre  presen tation. 
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Angle  v.  Chicago  St.  P.,  M.  &  C.  R. 
Co.,  151  IT.  S.  I.24 

Bent 07i  v.  Pratt,  2  Wend.  385.25 

Rice  v.  Manley,  66  N.  Y.  82.25 

Cf.  Americaii  Bank  v.  Federal  Re¬ 
serve  Bank,  supra.  (See  our  brief, 
p.  198.) 

(3)  Improper  motive  coupled  with  crimi¬ 
nal  acts.  Glover  v.  Malloska,  238  Mich.  216. 

(4)  hnproper  motive  coupled  with  coer¬ 
cion  26  or  intimidation. 

Fidelity  &  Guaranty  Co.  v.  Millonas,  206 
Ala.  147. 

London  Guaranty  &  Accident  Co.  v.  Horn, 
206  Ill.  493. 

24  In  that  case  the  defendant  had  bribed  officers  of  the 
plaintiff  company,  and  without  notice  and  without  hearing 
and  by  false  allegations  secured  an  infunction  against  the 
plaintiff  company,  and  by  false  representations  induced  the 
legislature  of  the  state  to  revoke  a  grant  to  the  plaintiff  com¬ 
pany  and  to  bestow  the  grant  upon  the  defendant  company. 
At  the  very  outset  of  its  opinion  the  Supreme  Court  quoted 
an  early  English  case  to  the  effect  that  “damage  without 
fraud  gives  no  cause  of  action;  but  where  these  two  do 
occur  and  meet  together,  there  an  action  lieth.” 

25  Benton  v.  Pratt  and  Rice  v.  Manly  are  cases  where  a 
competitor  used  fraud  to  take  business  away  from  his  rival. 
The  customer  had  no  binding  contract,  but  would  have  con¬ 
tinued  his  business  relations  with  plaintiff  but  for  the  de¬ 
fendant’s  fraud.  They  are  so  described  in  Angle  v.  Chicago 
St.  P M.  <£  C.  R.  Co .,  supra. 

In  other  words,  those  cases  are  to  the  effect  that  a  com¬ 
petitor  cannot  deprive  his  rival  of  reasonably  expected 
patronage  by  the  use  of  fraud.  Clearly,  that  is  unfair  com¬ 
petition.  There  is  nothing  like  that  in  the  case  at  bar.  In 
both  cases,  the  Court  quoted  the  aphorism  that  fraud  with¬ 
out  damage,  or  damage  without  fraud,  give  no  cause  of 
action,  but  that  an  action  lies  when  those  two  concur. 

26  See  our  brief,  p.  184-187. 
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Gibson  v.  Fidelity  &  Casualty  Co.,  232 
Ill.  49. 

Leon  v.  Kirby  Lumber  Co.,  162  La.  671. 

It  therefore  appears  that  the  plaintiffs  have  not, 
on  the  basis  of  malicious  motives,  shown  a  cause 
of  action  against  the  Administrator  regarded  as 
a  private  person.  j 


APPENDIX  IV 


Intent  of  Congress  With  Respect  to  Competitive 

Projects  as  Shown  by  Legislative  History  of 

Emergency  Relief  Appropriation  Act,  1935 

In  the  debates  on  the  Emergency  Relief  Appro¬ 
priation  Act  of  1935,  while  that  legislation  was 
pending  in  Congress,  the  following  amendment 
was  introduced  by  Senator  Austin : 

Section  — .  Public  projects,  Federal, 
State,  or  municipal,  undertaken  pursuant  to 
this  joint  resolution,  shall  be  selected  and 
planned  so  that  when  completed  they  shall 
not  compete  with  existing  private  enterprise. 

Said  amendment  was  voted  down  by  the  Senate 
(79  Cong.  Rec.  3972-3973). 

The  debates  in  the  Senate  on  the  subject  of  that 
proposed  amendment  were  as  follows  (79  Cong. 
Rec.  3972) : 

Mr.  Austin.  Mr.  President,  that  amend¬ 
ment  needs  very  little  explanation.  Every 
one  understands  its  scope,  and  everyone 
must  recognize  at  once  that  it  is  in  full  sym¬ 
pathy  with  the  purposes  of  the  pending  joint 
resolution. 

Of  course,  there  is  nothing  which  can  re¬ 
turn  to  active  service  or  employment  men 
and  women  who  are  not  now  employed  so 
much  as  the  revival  of  private  enterprise. 
The  Government  cannot  possibly  employ  so 
many  people  as  can  private  employers.  Of 
course,  too,  as  the  second  premise,  there  is 
nothing  which  will  encourage  private  enter- 


69 


prise  to  start  up  so  much  as  the  removal  of 
fear  of  competition  by  the  Government  and 
the  restoration  of  confidence. 

Therefore  this  amendment  is  intended  to 
promote  the  objects  of  the  joint  resolution; 
and  I  hope  it  will  receive  favorable  consid¬ 
eration.  ! 

Mr.  Glass.  Mr.  President,  will  the  Sen¬ 
ator  yield  ? 

Mr.  Austin.  I  yield  to  the  Senator  from 
Virginia. 

Mr.  Glass.  There  is  so  much  confusion  in 
the  Senate  that  I  did  not  distinctly  hear  the 
amendment  to  the  joint  resolution  proposed 
by  the  Senator  from  V ermont,  as  \  read. 
However,  I  think  I  gathered  the  substance 
of  it;  and  I  should  like  to  ask  the  Senator 
from  Vermont  if  he  does  not  think  it  is 
covered  by  section  7  of  the  joint  resolution? 

Mr.  Austin.  I  think  not.  I  think  it  is  not 
covered  by  section  7  of  the  joint  resolution. 

Mr.  Glass.  I  desire  that  the  clerk  again 
read  the  amendment. 

The  Vice  President.  The  amendment  will 
be  restated. 

*  *  *  *  * 

Mr.  Glass.  Mr.  President,  section  7  of  the 
joint  resolution  provides  : 

‘ 4  Wherever  practicable  in  the  carrying 
out  of  the  provisions  of  this  joint  resolution, 
full  advantage  shall  be  taken  of  the  facilities 
of  private  enterprise. 9  ’ 

Mr.  Austin.  Mr.  President,  as  I  under¬ 
stand  section  7,  I  do  not  believe  it  accom¬ 
plishes  the  same  objective  as  does  my  amend¬ 
ment.  If  the  distinguished  Senator  in 
charge  of  the  joint  resolution  believes  they 
mean  the  same  thing,  I  should  like  to  have 
my  amendment  agreed  to,  because  I  think 
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it  would  remove  from  doubt  the  meaning  of 
the  joint  resolution. 

Mr.  Glass.  I  have  no  doubt  of  the  mean¬ 
ing  of  that  provision  of  the  joint  resolution. 

Mr.  Johnson.  Mr.  President,  I  ask  the 
attention  of  the  Senator  from  Virginia  [Mr. 
Glass]  for  a  moment. 

I  submit  to  the  Senator  from  Virginia 
that  the  two  provisions  have  diametrically 
different  meanings.  The  purpose  of  the 
amendment  presented  by  the  Senator  from 
Vermont  is  to  prevent  the  ultimate  con¬ 
struction  of  anything  which  may  interfere 
with  something  wdiich  may  have  been  done 
by  private  enterprise.  That  is  not  the  pur¬ 
pose  at  all  of  section  7,  as  I  understand.  I 
presume  our  old  friends,  the  power  com¬ 
panies,  come  into  the  picture  thus ;  and  the 
Senator  is  afraid  that  some  power  plant 
may  be  erected  in  a  municipality  by  funds 
which  come  from  this  source  to  provide 
work  for  men  w’ho  need  work  in  a  particular 
municipality,  and  he  does  not  want  the 
funds  used  in  that  particular  manner. 

Mr.  Glass.  Mr.  President,  the  Senator 
from  California  w’as  not  explicit  enough  to 
suit  me  as  to  which  Senator  he  had  in  mind 
when  he  said  a  Senator  was  proposing  to 
protect  the  Power  Trust. 

Mr.  Johnson.  No,  no ;  I  was  not  speaking 
of  the  Senator  from  Virginia  in  that  re¬ 
gard.  The  Senator  referred  to  section  7, 
which  conveys  one  idea.  The  other  idea  to 
which  I  referred  was  presented  by  the  Sen¬ 
ator  from  Vermont. 

Mr.  Glass.  I  want  to  know  which  provi¬ 
sion  it  is  that  protects  the  Power  Trust.  I 
do  not  think  mine  does. 

Mr.  Johnson.  My  remarks  in  that  regard 
were  perfectly  plain,  and  the  Senator  from 
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Virginia  ought  not  to  take  umbrage  at  them 
at  all. 

Mr.  Byrnes.  Mr.  President,  will  the  Sen¬ 
ator  yield  ? 

Mr.  Austin.  I  yield  to  the  Senator  from 
South  Carolina. 

Mr.  Byrnes.  If  a  request  for  j  money 
should  be  made  for  the  development  of  a 
rural  electrification  project,  the  Senator ’s 
amendment,  as  I  gather  its  purport,  would 
prohibit  expenditure  for  such  a  purpose.  Is 
that  true  ?  ! 

Mr.  Austin.  Mr.  President,  I  do  not  un¬ 
derstand  it  to  provide  so  at  all. 

Mr.  Byrnes.  Is  not  the  language  of  the 
amendment  that  no  funds  shall  be  used  for 
any  project  which,  when  completed,  would 
compete  with  a  private  enterprise?  ! 

Mr.  Austin.  The  last  sentence  of  the  Sen¬ 
ator  from  South  Carolina  was  not  included 
in  his  previous  question.  j 

Of  course,  the  construction  of  an  electrification 
project  competing  with  private  enterprise  would 
come  within  the  prohibition  of  the  amendment, 
if  the  amendment  were  adopted 

Let  me  say,  however,  before  I  finish,  that 
it  is  something  of  an  assumption  to  say  that 
the  power  companies  are  back  of  this  amend¬ 
ment.  The  power  companies  had  nothing  at 
all  to  do  with  it.  j 

Mr.  Byrnes.  Mr.  President,  will  the  Sen¬ 
ator  yield  to  me  ? 

Mr.  Austin.  I  yield.  I 

Mr.  Byrnes.  Of  course,  I  did  npt  make 
that  statement.  I  was  simply  asking  for  the 
Senator’s  construction  of  his  own  amend¬ 
ment — whether  or  not  it  would  prohibit  the 
construction  of  a  rural  electrification  project 
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if  that  project  competed  in  any  way  with  an 
existing  enterprise  ? 

Mr.  Austin.  Yes,  of  course,  it  would. 
That  is  just  the  point.  The  waste  of  money 
in  putting  up  a  competing  line  of  rural  elec¬ 
trification  is  one  of  the  things  the  amend¬ 
ment  w7ould  prevent. 

Mr.  Byrnes.  How  about  the  construction 
of  a  housing  project  ? 

Mr.  Austin,  it  would  depend  upon  where 
it  was  located  and  whether  it  would  compete. 

Mr.  Byrnes.  If  a  housing  project  were 
constructed  at  a  place  where  other  houses 
were  rented,  would  the  Senator  sav  it  was 
in  competition  with  the  landlords  who  owned 
the  other  houses  % 

Mr.  Austin.  Not  unless  it  competed  with 
private  enterprise. 

Mr.  Barkley.  Mr.  President,  of  course  it 
would  compete  wTith  private  enterprise  if 
people  rented  the  houses  which  were  con¬ 
structed  under  a  housing  project.  If  they 
did  not  rent  the  houses  constructed  under 
the  project  they  might  be  foiled  to  rent  some 
other  houses.  That  would  be  competition, 
would  it  not  ? 

Mr.  Austin.  That  does  not  necessarily 
follow.  A  housing  project  which  was  not 
in  a  place  where  houses  were  already  in  ex¬ 
istence  would  not  be  in  competition  with 
other  houses. 

Mr.  Barkley.  A  housing  project  is  not 
going  to  be  undertaken  out  in  the  middle  of 
a  vacant  field.  It  would  undoubtedly  be  in 
a  city  or  town.  It  is  difficult  to  see  how  a 
housing  project  in  a  thickly  settled  city 
might  not,  when  completed,  compete  with 
some  private  houses  already  there. 

Let  us  suppose  that  in  some  city,  town,  or 
village  there  is  a  water  system,  owned  by  a 
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private  organization,  which  is  inadequate  to 
serve  the  citizens.  Under  the  Senator’s 
amendment  it  would  be  impossible  for  the 
municipality  to  install  a  water  system  which 
would  serve  the  community  because  oine  was 
already  there,  although  it  was  inadequate  to 
serve  the  community.  1 

Mr.  Austin.  I  grant  that  is  a  possibility. 
Of  course,  one  can  by  a  stretch  of  the  imagi¬ 
nation  picture  a  situation  for  which  the 
amendment  would  not  be  ideal,  but  I  fyave  in 
mind  projects  for  manufacturing  and  retail 
businesses  engaged  in  various  activities 
which  have  been  heretofore  simply  left  to 
private  enterprise — enterprise  that  provides 
the  taxes  which  will  go  to  pay  the  sums  ap¬ 
propriated  by  this  measure.  It  is  to  prevent 
an  enormous  amount  of  capital  being  thrown 
into  competition  with  private  capital  that  I 
offer  the  amendment.  I  ask  for  a  vote. 

In  the  foregoing  debates,  reference  was  made  to 
Section  7,  which  was  adopted  by  Congress  but 
which,  when  the  Bill  was  finally  enacted,  became 
Section  8.  That  section  reads  as  follows:  “When¬ 
ever  practicable  in  the  carrying  out  of  the  provi¬ 
sions  of  this  joint  resolution,  full  advantage  shall 
be  taken  of  the  facilities  of  private  enterprise.” 
The  following  debate  (79  Cong.  Rec.  2396)  clearly 
shows  the  meaning  of  that  section : 

Mr.  McCarran.  This  amendment  was 
suggested  by  those  who  had  been  engaged  in 
the  contracting  business  throughout  the 
country.  They  feared  that  perchance  the 
contractors,  who  have  $1, 600,000,000  in¬ 
vested  in  various  lines  of  employment, 
might  be  entirely  left  out ;  so  they  sought  a 
general  amendment,  which  I  offered  in  the 
committee,  and  it  was  adopted  to  the  extent 
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and  in  the  language  stated,  that,  wherever 
practicable,  the  facilities  of  private  enter¬ 
prise  should  be  resorted  to.  That  simply 
means,  as  in  the  building  of  highways 
throughout  the  country  today,  we  have  high¬ 
way-construction  engineers  or  highway-con¬ 
struction  groups,  with  their  equipment,  all 
ready  to  go  to  work,  that,  if  the  President 
wishes,  and  thinks  it  practicable,  he  may 
call  upon  them  so  far  as  their  facilities 
permit. 

That  is  the  object  of  the  amendment.  I 
'  was  not  the  author  of  it,  but  I  did  sponsor 
it,  and  I  sponsor  it  now,  in  furtherance  of 
giving  to  the  contractors  of  the  country  an 
|  opportunity  to  employ  labor  they  have  car¬ 
ried,  during  the  hours  of  depression,  many 
of  them  keeping  their  equipment  and  labor 
contingent,  on  at  a  terrific  loss.  Wherever 
it  is  practicable,  the  amendment  provides 
that  their  facilities  shall  be  utilized. 

That  is  the  explanation  of  the  amendment. 
If  the  Senator  has  any  further  questions,  I 
shall  be  glad  to  answer  them.  I  again  apolo¬ 
gize  to  the  Senator.  I  was  not  giving  atten¬ 
tion  to  his  question,  and  I  am  very  sorry. 

Mr.  Bone.  Mr.  President,  the  Senator 
from  Nevada  owes  me  an  apology.  There 
was  a  great  deal  of  confusion  in  the  Cham¬ 
ber  when  I  asked  the  question.  I  can  un¬ 
derstand  why  everyone  would  be  confused; 
but  I  know  that  these  words  have  meaning, 
and  that  some  interpretation  is  going  to  be 
given  them  by  those  who  will  construe  the 
joint  resolution,  especially  by  those  in 
Washington,  D.  C.,  who  are  going  to  dis¬ 
burse  this  money. 

Mr.  McCarran.  That  is  true. 

Mr.  Bone.  I  want  to  be  absolutely  certain 
that  these  words  are  not  misinterpreted  to 


75 


the  disadvantage  of  nay  State  or  any  other 
State. 

Mr.  McC arran.  That  is  the  object  and 
purpose,  and  that  is  the  whole  idea  behind 
the  amendment. 

Mr.  Bone.  These  words  may  be  conistrued 
absolutely  to  prohibit  force-account  work 
wherever  it  is  possible  to  let  contracts.  Is 
that  the  Senator’s  intention? 

Mr.  McCarran.  That  is  the  object,  j 

Mr.  Glass.  No  ;  wherever  it  is  practicable. 

Mr.  McCarran.  Wherever  practicable. 

Mr.  Bone.  Very  well,  so  long  as  we  under¬ 
stand  that.  We  desire  to  know  what  we  are 
doing  when  we  vote  ‘ 4 yes”  or  “no.” 

The  Vice  President.  The  question  is  on 
agreeing  to  the  committee  amendment  known 
as  “section  7.” 

The  amendment  was  agreed  to. 
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APPENDIX  V 


Interpretation  of  the  Words  “Work  Under 
Each  Particular  Project”  as  Shown  by  Leg¬ 
islative  History 

While  the  conference  report  of  March  28,  1935, 
on  House  Joint  Resolution  117  (which  was  later 
enacted  into  law  as  the  Emergency  Relief  Appro¬ 
priation  Act  of  1935),  was  pending  before  the  Sen¬ 
ate,  there  was  considerable  discussion  of  the  mean¬ 
ing  of  the  words  “direct  work”  which  appear  in 
subsection  (g)  of  section  1  thereof,  said  section 
then  reading  as  follows: 

(g)  Loans  or  grants,  or  both,  for  projects 
of  States,  Territories,  possessions,  includ¬ 
ing  subdivisions  and  agencies  thereof,  and 
self -liquidating  projects  of  public  bodies 
thereof,  municipalities,  and  the  District  of 
Columbia,  where  not  less  than  one-third 
of  the  loan  or  the  grant  or  the  aggregate 
thereof  is  for  expenditures  for  direct  work, 
$900,000,000. 

The  position  of  Senator  Glass,  Chairman  of  the 
Senate  Appropriations  Committee  and  one  of  the 
managers  on  the  part  of  the  Senate  in  the  confer¬ 
ence,  as  to  the  meaning  of  these  words,  is  indicated 
by  the  following  colloquy  between  him  and  Senator 
Copeland  on  the  floor  of  the  Senate,  which  appears 
in  the  Congressional  Record  (79  Cong.  Rec.,  4740)  : 

Mr.  Glass.  Mr.  President,  section  3  of  the 
joint  resolution,  as  it  went  to  conference, 
was  wholly  an  insertion  by  the  Senate  it- 
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self;  no  word  of  it  was  in  the  joint  resolu¬ 
tion  as  passed  by  the  House ;  but  the  House 
conferees  undertook  to  alter  that  provision 
of  the  joint  resolution  in  various  respects, 
and,  with  the  assent  of  the  Senate  confer¬ 
ees,  succeeded  in  doing  so. 

At  the  last,  having  their  attention  drawn 
to  the  fact  that  under  the  section  as  it  stood 
the  entire  amount  of  $900,000,000,  with  such 
addition  as  the  President  might  please  to 
make  to  the  amoimt,  in  his  discretion,  under 
the  20  percent  permission,  might  be  ex¬ 
pended  without  employing  a  single  human 
being  in  addition  to  those  already  now  em¬ 
ployed,  the  Senate  conferees  undertook  to 
write  into  the  provision  a  requirement  that 
this  money  should  not  be  loaned  to  ;  States, 
municipalities,  and  subdivisions  of  States  or 
the  District  of  Columbia  unless  the  project 
for  which  the  money  was  loaned  involved 
the  expenditure  of  one-third  of  the  amount 
for  labor. 

As  I  stated  in  my  letter  to  the  Secretary, 
he  has  fallen  into  the  error,  which  has  been 
spread  broadcast  in  the  "Washington  news¬ 
papers,  of  asserting  that  the  measure  re¬ 
quires  that  one-third  of  the  labor  shall  be 
done  on  the  site  of  the  project.  There  is  not 
a  word  or  sentence  in  the  report  of  the  con¬ 
ferees  which  justifies  any  such  assumption. 
On  the  contrary,  the  conferees  took  the  view 
that  any  work  entering  into  a  given  project 
for  which  any  part  of  the  $900,000,000 
should  be  loaned  should  be  counted  in  esti¬ 
mating  the  one-third  required  to  be  ex¬ 
pended  on  direct  labor. 

In  order  to  make  sure  that  that  was  a  cor¬ 
rect  interpretation  of  the  provision,  the  con¬ 
ferees  asked  the  Comptroller  General  to 
come  before  them,  to  examine  the  provision, 
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and  to  give  his  interpretation  of  it.  He  told 
us  that  the  interpretation  of  the  Senate  con¬ 
ferees  was  his  interpretation  and  that  he 
should  feel  obliged  so  to  rule  in  any  matter 
that  might  come  before  him  for  decision. 

Mr.  Copeland.  Mr.  President - 

The  President  pro  tempore.  Does  the 
Senator  from  Virginia  yield  to  the  Senator 
from  New  York? 

Mr.  Glass.  Certainly. 

Mr.  Copeland.  The  Senator  from  Vir¬ 
ginia  might  state  also  that,  while  it  was  pro¬ 
posed  by  someone  in  the  conference  that  the 
language  should  be  further  restricted  to  re¬ 
quire  one-third  of  the  work  to  be  done  at 
the  site,  the  proposal  was  overwhelmingly 
“ thrown  out  of  the  window.” 

Mr.  Glass.  Yes.  To  show  that  the  Senate 
conferees  had  not  in  mind  in  the  text  of  their 
report  or  in  the  spirit  of  it  to  require  that 
the  one-third  of  the  direct  work  should  ap¬ 
ply  to  the  site  of  the  project,  that  proposal 
was  made  and  almost  unanimously  rejected 
by  the  conferees.  The  purpose  of  the  con¬ 
ferees  was  to  require  that  when  any  part  of 
the  $900,000,000,  plus  whatever  might  be 
added  to  it,  should  be  loaned  to  a  State  or 
community  or  subdivision  of  a  State  for  a 
project,  the  project  must  involve  enough 
work  to  consume  one-third  of  the  loan. 

As  I  stated  in  my  letter  to  the  Secretary, 
for  example,  if  a  waterworks  plant  should 
be  erected  out  of  money  loaned  from  the 
$900,000,000,  not  only  must  the  work  on  the 
site  make  up  a  part  of  the  one-third  expendi¬ 
ture,  but  all  the  work  on  a  motor  be  manu¬ 
factured  a  thousand  miles  away  or  on  other 
machinery  manufactured  far  away,  and  all 
work  involved  in  the  transportation  and  the 
handling  of  the  machinery  that  related  itself 
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to  the  particular  project  for  which  the 
amount  should  be  loaned  would  be  counted. 

Because  of  the  uncertainty  as  to  the  meaning  of 
the  words  “direct  work”,  the  bill  was  sent  back 
to  conference.  In  conference  subsection  (g)  of 
section  1  was  changed  to  read  as  it  now  does,  and 
Congressman  Buchanan,  Chairman  of  the  House 
Appropriations  Committee,  and  one  of  the  man¬ 
agers  on  the  part  of  the  House  in  such  conference, 
made  the  following  official  statement  on  the  floor 
of  the  House  as  to  the  meaning  of  the  words  “work 
under  each  particular  project”  (79  Cong.  Bee. 
5145) : 

The  expression  “work  under  each  particular 
project”  includes  not  only  work  done  at  the  site 
of  the  project  but  work  which  may  properly  be 
called  “indirect”  work,  for  example,  the  work 
which  is  created  by  the  manufacture  and  produc¬ 
tion  of  materials  and  in  the  transportation  of 
such  materials  to  the  site  of  the  project. ! 
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APPENDIX  VI 


The  Provision  Relating  to  the  Public  Works 
Administration  Contained  in  the  First  De¬ 
ficiency  Appropriation  Act,  Fiscal  Year  1936; 
Debates  Thereon  ;  and  Statement  by  the 
Chairman  of  the  House  Committee  on  Appro¬ 
priations  in  Explanation  of  the  Provision 

The  following  provision  relating  to  the  Public 
Works  Administration  is  contained  in  Title  II  of 
the  First  Deficiency  Appropriation  Act,  fiscal  year 
1936,  and  is  the  basis  of  the  contemplated  public 
works  program: 

In  order  to  increase  employment  by  pro¬ 
viding  for  useful  public-works  projects  of 
the  kind  and  character  for  which  the  Fed¬ 
eral  Emergency  Administrator  of  Public 
Works  (hereinafter  called  the  Administra¬ 
tor)  has  heretofore  made  loans  or  grants 
pursuant  to  title  II  of  the  National  Indus¬ 
trial  Recoverv  Act  or  the  Emergencv  Relief 
Appropriation  Act  of  1935,  the  Administra¬ 
tor  may,  upon  the  direction  of  the  President, 

1  use  not  to  exceed  $300,000,000  from  funds 
on  hand  or  to  be  received  from  the  sale  of 
securities,  for  the  making  of  grants  to  aid 
in  the  financing  of  such  projects:  Provided , 
That  no  part  of  the  sum  made  available  by 
this  paragraph  shall  be  granted  for  any 
project  unless,  in  the  determination  of  the 
Administrator,  the  completion  thereof  can 
be  substantially  accomplished  prior  to  July 
1,  1938,  and  adequate  provision  has  been 
made  or  is  assured  for  financing  such  part 
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of  the  entire  cost  thereof  as  is  not  to  he  sup¬ 
plied  through  the  Federal  Emergency  Ad¬ 
ministration  of  Public  Works:  Provided 
further ,  That  this  limitation  upon  time  shall 
not  apply  to  any  project  enjoined  in  any 
Federal  or  State  court:  Provided  further, 
That  in  no  ease  shall  the  amount  of  the  grant 
exceed  45  percent  of  the  cost  of  the  project. 
Nothing  herein  shall  be  construed  to  increase 
the  amount  of  notes,  bonds,  debentures,  and 
other  such  obligations  which  the  Reconstruc¬ 
tion  Finance  Corporation  is  authorised  and 
empowered  under  existing  law  to  issue  and 
to  have  outstanding  at  any  one  tinie,  and 
nothing  herein  shall  be  construed  to  limit 
or  curtail  in  any  way  any  powers  which  the 
Federal  Emergency  Administration  of  Pub¬ 
lic  Works  or  the  Administrator  is  now  au¬ 
thorized  to  exercise. 

i 

Originally  the  bill  contained  a  proviso  that 
money  should  not  be  granted  if  the  project  could 
not  be  completed  prior  to  July  1,  1937.  That  was 
amended  to  extend  the  period  to  July  1,  1938. 
Subsequently  there  was  inserted  the  proviso  that 
the  limitation  upon  time  should  not  apply:  to  any 
project  enjoined  in  any  federal  or  state  court.  The 
following  debates  in  the  Senate  with  reference  to 
those  amendments  show  that  there  was  clearlv  in 
mind  competing  municipal  electric  power  pi^ojects: 

Mr.  Norris.  Let  me  suggest  to  the  Senator 
from  Kentucky,  when  he  modifies  his  amend¬ 
ment  by  inserting  * ‘  1938”  instead  of  “1937”, 
that  many  of  the  projects  are  now  held  up 
by  injunctions  which  are  pending.:  As  to 
some  of  them  the  injunctions  will  not  be 
disposed  of  in  time  to  enable  them  to  avail 
themselves  of  the  grant. 

Mr.  Barkley.  I  have  in  mind  a  citv  whose 
council  called  an  election  to  vote  bonds  to 
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comply  with  the  requirements  of  the  Gov¬ 
ernment  in  order  to  build  a  waterworks 
plant.  An  injunction  was  obtained  against 
the  election,  and  the  election  has  not  as  yet 
been  held  because  the  case  has  not  been  de¬ 
cided.  Certainly  another  year  is  not  too 
much  to  ask  in  behalf  of  the  community 

restricted  in  such  a  wav. 

«/ 

Mr.  Norris.  I  have  in  mind  the  case  of  Jackson¬ 
ville,  Ill.  Bonds  were  voted  after  full  discussion 
of  the  matter  before  the  people,  but  in  that  case 
it  was  a  question  of  constructing  a  municipal 
electric-light  plant.  The  power  interests  ob¬ 
tained  an  injunction  after  the  bonds  had  been 
voted  (80  Cong.  Rec.  8491). 

Mr.  McKellar.  Mr.  President,  immedi¬ 
ately  after  the  date  ‘ 4 1938”,  I  propose  to 
insert  the  following : 

“Provided,  That  this  limitation  shall  not 
apply  to  any  project  that  has  been  enjoined 
in  any  Federal  or  State  court.” 

The  reason  for  offering  this  limitation  is 
1  that  many  injunctions  have  already  been 
granted,  and  it  would  be  unfair  and  unjust 
to  deprive  the  particular  communities  where 
that  has  been  done  from  receiving  this  relief. 

The  Presiding  Officer.  The  Senator  from 
Tennessee  offers  an  amendment  to  come  at 
the  end  of  the  amendment  offered  by  the 
Senator  from  Colorado,  which  will  be  stated. 

The  Chief  Clerk.  It  is  proposed  to  insert 
the  following  after  the  amendment  to  the 
amendment  just  agreed  to : 

“Provided,  That  this  limitation  shall  not 
apply  to  any  project  that  has  been  enjoined 
in  any  Federal  or  State  court. 

Mr.  Borah.  Mr.  President,  what  is  the 

effect  of  the  amendments? 

Mr.  McKellar.  I  will  give  an  illustration.  The 
city  of  Knoxville,  Tenn.,  applied  for  a  loan  and  a 
grant  to  build  an  electric  light  plant,  and  they 
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were  enjoined  by  a  private  company.  If  the 
limitation  as  carried  in  the  bill  shall  continue  in 
force — and  it  will  be  in  force,  of  course,  unless 
the  injunction  is  dissolved  in  time  enough  to  per¬ 
mit  them  to  build  the  plant — they  cannot  build 
the  plant  at  all.  It  might  be  held  up  on  appeal, 
so  that  Knoxville  would  be  deprived  entirely  of 
the  relief. 

Mr.  Glass.  Has  the  plant  been  let  to  contract? 

Mr.  McKellar.  No;  the  plant  has  not;  been  let 
to  contract;  before  that  could  be  done,  the  in¬ 
junction  was  issued.  There  are  a  number  of  such 
cases,  and  it  seems  to  be  manifestly  fair  and  just 
that  the  limitation  should  not  apply  to  cases  of 
that  kind. 

Mr.  Barkley.  Mr.  President,  the  amend¬ 
ment  simply  limits  the  expiration  of  the 
time  ? 

Mr.  McKellar.  That  is  all.  I  ask  for  a 
vote  on  the  amendment.  j 

The  Presiding  Officer.  The  question  is 
on  agreeing  to  the  amendment  offered  by  the 
Senator  from  Tennessee  to  the  amendment 
of  the  committee. 

The  amendment  to  the  amendment  was 
agreed  upon.  [Cong.  Rec.  8499-8500.] 

The  following  statement  was  submitted  by  the 
Chairman  of  the  House  Committee  on  Appropria¬ 
tions  and  read  into  the  record  by  the  Clerk  of  the 
House  in  explanation  of  the  above-quoted  provision 
relating  to  the  Public  Works  Administration  for 
the  purpose  of  declaring  the  intention  of  the  Con¬ 
gress  in  enacting  such  provision  (Congressional 
Record,  June  17,  1936,  House  of  Representatives, 
page  9889)  (80  Cong.  Rec.  9791) : 

i 

RE  FIRST  DEFICIENCY  APPROPRIATION  BILL,  FIS' 

CAL  YEAR  1930,  INSOFAR  AS  IT  RELATES  TO  THB 

PUBLIC  WORKS  ADMINISTRATION 

i 

The  bill  as  it  passed  the  House  of  Rep¬ 
resentatives  contained  no  provision  concern- 
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ing  the  Public  Works  Administration.  The 
Senate  added  a  paragraph  which  authorized 
,  the  Federal  Emergency  Administrator  of 
Public  Works,  upon  the  direction  of  the 
President,  to  use  not  to  exceed  $300,000,000 
from  funds  on  hand,  or  to  be  received  from 
the  sale  of  securities,  for  the  making  of 
grants  to  aid  in  the  financing  of  projects  ca¬ 
pable  of  being  substantially  completed,  in 
the  determination  of  the  Administrator,  not 
later  than  June  30,  1938.  The  amount  of 
grant  which  could  be  made  for  any  project 
was  limited  to  45  percent. 

The  purpose  of  this  provision  is  to  per¬ 
mit  the  Federal  Emergency  Administrator 
of  Public  IVorks  to  use  the  cash  and  credits 
now  in  the  Public  Works  Administration 
revolving  fund  for  an  additional  public- 
works  program  to  supplement  the  work-re¬ 
lief  program  to  be  carried  on.  Since,  under 
existing  law,  the  moneys  in  the  Public 
Works  Administration  revolving  fund  are 
1  available  only  for  loans,  for  the  past  year 
the  Public  Works  Administration  has  been 
making  loans  from  this  revolving  fund  and 
grants  from  rescinded  allotments  made 
from  the  appropriations  to  carry  out  title 
II  of  the  National  Industrial  Recovery  Act 
and  from  the  $345,000,000  allocated  to  the 
Public  Works  Administration  by  the  Presi¬ 
dent  from  the  $4,880,000,000  appropriated  to 
!  carrv  out  the  Emergencv  Relief  Appropria¬ 
tion  Act  of  1935. 

The  provision  added  by  the  Senate  is  not 
intended  to  disturb  the  use  of  the  revolving 
fund  for  such  loans  as  are  authorized  under 
Public,  No.  412,  Seventy-third  Congress,  and 
under  the  Emergency  Relief  Appropriation 
Act  of  1935,  but  it  confers  supplemental  and 
additional  powers  upon  the  Administrator 
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and  does  not  curtail  any  of  bis  present- 
powers  or  functions. 

The  Senate  amendment  contemplates  that 
the  Public  Works  Administration  will  make 
loans  for  non-Federal  public-works  projects 
in  the  amount  of  55  percent  of  the  cost  of  the 
project  out  of  its  revolving  loan  fund  and 
will  supply  the  remaining  45  percent  as  an 
outright-  grant.  In  cases  where  applicants 
are  able  to  provide  their  share  of  the  cost  of 
the  projects  from  the  sale  of  municipal 
bonds  on  the  open  market,  only  a  gVant  will 
be  made  bv  the  Public  Works  Administra- 
tion. 

The  first  change  which  the  conferees  have 
made  to  the  Senate  amendment  has  been  the 
deletion  in  the  first  and  second  lines  of  su¬ 
perfluous  language  relative  to  relief  and 
work  relief  so  as 

To  make  perfectly  clear  that  the  purpose 
of  the  paragraph  is  to  enable  the  Public 
Works  Administration  to  follow  j  a  well- 
beaten  path  by  providing  aid  in  financing  a 
non-Federal  public-works  program.  This 
provision  in  the  Senate  amendment  is  also 
intended  to  serve  as  a  standard  for  guiding 
the  Administrator  in  the  selection  of  types 
of  projects  to  be  financed  under  the  amend¬ 
ment.  j 

Another  change  made  by  the  conferees  in 
the  Senate  amendment  has  been  to  rephrase 
the  limitation  on  the  time  within  which  it  is 
estimated  that  a  project  will  be  completed 
in  order  that  it  may  be  eligible  for  a  grant 
under  the  bill.  The  purpose  of  this  change 
is  to  make  clear  that  no  part  of  the  funds 
made  available  by  this  paragraph!  shall  be 
granted  for  any  project  unless  the  Admin¬ 
istrator  has  determined  that  the  completion 
of  the  project  can  be  substantially  accom- 
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plished,  in  his  opinion,  prior  to  July  1, 1938, 
and  also  to  prohibit  the  use  of  any  funds 
under  this  paragraph  to  finance  any  project 
unless,  in  the  judgment  of  the  Adminis¬ 
trator,  the  applicant  has  on  hand  or  is  able 
to  furnish  satisfactory  assurances  that  it  will 
provide  its  share  of  the  cost  of  the  project. 

It  is  expected  that  under  this  provision  the 
Public  Works  Administration  will  be  en¬ 
abled  to  carry  on  a  $600,000,000  non-Federal 
Public  Works  program.  It  is  contemplated 
that  this  will  be  done  bv  the  Public  Works 
Administration  agreeing  to  make  grants  and 
loans  from  its  unobligated  funds  on  hand 
and  against  commitments  from  the  Recon¬ 
struction  Finance  Corporation.  The  Public 
Works  Administration  will  be  able  to  enter 
into  a  contract  to  make  a  grant  or  to  pur¬ 
chase  municipal  bonds  in  reliance  upon  a 
commitment  bv  the  Reconstruction  Finance 
Corporation  to  purchase  bonds  from  the 
Public  Works  Administration  in  a  like 
amount. 

Under  existing  law  the  only  limitation  is 
the  limitation  upon  the  amount  of  bonds 
purchased  from  the  Public  Works  Admin¬ 
istration  which  the  Reconstruction  Finance 
Corporation  may  hold  at  any  one  time. 
This  amount  is  limited  to  $250,000,000  by 
Public,  N o.  412,  Seventy-third  Congress.  It 
is  anticipated  that  through  the  cooperation 
of  the  Reconstruction  Finance  Corporation 
it  will  be  possible  for  the  Public  Works  Ad¬ 
ministration  to  use  from  its  revolving  fund 
the  $300,000,000  made  available  under  this 
paragraph  of  the  bill  for  grants  and  an  ad¬ 
ditional  amount  of  about  $150,000,000  for 
loans,  but  the  Senate  amendment  does  not 
in  any  way  restrict  the  present  power  of  the 
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Public  Works  Administration  to  resell  on 
the  open  market  bonds  it  has  purchased. 

To  summarize :  Under  the  Senate  amend¬ 
ment,  as  modified  by  the  conferees,  the:  Pres¬ 
ident  is  given  power  to  authorize  and  direct 
the  Federal  Emergency  Administrator  of 
Public  Works  to  use  $300,000,000  from  the 
revolving  fund  for  the  making  of  grants  for 
projects  selected  by  the  Administrator,  and 
to  use  funds  on  hand  and  funds  to  be  received 
from  the  resale  of  bonds  for  the  making  of 
loans  for  such  projects.  It  is  anticipated 
that  the  Administrator  will  be  empowered 
to  make  these  grants  and  loans  subject  to 
such  terms  and  conditions  as  he  may  pre¬ 
scribe  in  order  to  carry  out  the  purposes  of 
the  Senate  amendment.  The  Administra¬ 
tor  will,  of  course,  continue  to  exercise  the 
functions  which  he  has  been  heretofore  au¬ 
thorized  to  perform  under  title  II  of  the 
National  Industrial  Recovery  Act  and  under 
the  Emergency  Relief  Appropriation  Act  of 
1935. 
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Legislative  History  of  Title  II  of  the  National 
Industrial  Recovery  Act  With  Respect  to  In¬ 
clusion  of  Generating  Plants  and  Distribu¬ 
tion  Systems  Within  the  Meaning  of  the 
Language  Used  in  the  Act 

During  the  discussion  of  the  conference  report 
on  the  National  Industrial  Recovery  Act  on  the 
floor  of  the  Senate,  the  following  colloquy  took 
place  between  Senator  Norris  and  Senators  Harri¬ 
son  (Chairman  of  the  Senate  Finance  Committee) 
and  Wagner  (who  tvas  one  of  the  Senate  Con¬ 
ferees).  Congressional  Record,  Volume  77,  part  6, 
pages  5853-5854. 

The  Senate  resumed  the  consideration  of 
the  report  of  the  committee  of  conference  on 
the  disagreeing  votes  of  the  two  Houses  on 
the  amendments  of  the  Senate  to  the  bill 
(H.  R.  5755)  to  encourage  national  indus¬ 
trial  recovery,  to  foster  fair  competition, 
and  to  provide  for  the  construction  of  cer¬ 
tain  useful  public  works,  and  for  other  pur¬ 
poses. 

Mr.  Norris.  Mr.  President,  in  the  brief 
time  which  I  shall  occupy  the  floor  I  want 
first  to  call  attention  to  an  amendment 
agreed  to  in  the  Senate  and  which  has  gone 
out  in  conference.  It  is  amendment  num- 
bered  44,  found  on  page  19.  The  bill  pro¬ 
vided,  in  subsection  (b)  of  section  202,  as 
follows : 

44  (b)  Conservation  and  development  of 
natural  resources,  including  control,  utili- 
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zation,  and  purification  of  water,  construc¬ 
tion  of  sewage-disposal  plants,  widening  of 
streets,  prevention  of  sewers  and  soil  or 
coastal  erosion,  development  of  j  water 
power,  transmission  generation,  transmis¬ 
sion,  and  distribution  of  electrical  energy.” 

An  amendment  was  inserted  on  the  floor 
of  the  Senate  to  add  after  the  word  “  trans¬ 
mission”  the  words  “generation  and  distri¬ 
bution.”  I  supposed,  when  that  addition 
was  made,  that  there  could  be  no  possible  ob¬ 
jection  to  including  those  words.  I  do  not 
yet  see  how  anyone  who  would  be  willing  to 
put  in  the  word  “transmission”  would  not 
also  agree  to  having  inserted  the !  words 
“generation  and  distribution.” 

Mr.  Harrison.  Mr.  President - 

The  Presiding  Officer  (Mr.  Barkley  in 
the  chair).  Does  the  the  Senator  from  Ne¬ 
braska  yield  to  the  Senator  from  Missis¬ 
sippi?  ' 

Mr.  Norris.  I  vield. 

•/ 

Mr.  Harrison.  I  was  in  entire  sympathy 
with  the  amendment  offered  by  the  Senator, 
and  tried  to  retain  it  as  it  was  written  in  the 
bill,  but  the  conference  was  told  that  that 
was  included  in  the  other  provisions  of  the 
bill;  that  there  was  not  the  slightest  doubt 
about  the  generation  and  distribution,  as 
well  as  transmission,  being  taken  care  of 
under  the  general  provisions  of  the  bill. 

Mr.  Norris.  Mr.  President,  of  course,  I  ac¬ 
cept  the  Senator’s  statement  at  100  percent, 
but,  as  a  matter  of  fact,  while  I  think  the 
position  taken  by  the  Senator’s  informant 
as  to  generation  being  included  by  construc¬ 
tion  mav  be  tenable,  there  is  absolute  cer- 
tainty,  it  seems  to  me,  that  distribution  will 
be  omitted  from  the  terms  of  the  bill.  In 
the  electrical  world  there  are  two  distinct 
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things  that  happen  as  to  the  electricity  which 
is  generated ;  first,  there  is  the  transmission ; 
then  there  is  the  distribution.  It  is  gener¬ 
ally  understood,  so  far  as  I  know,  without 
exception,  by  engineers  that  transmission 
does  not  include  distribution.  Transmis¬ 
sion  means  the  carrying  of  electricity  from 
the  place  where  it  is  generated  to  the  place 
where  it  is  distributed.  That  is  transmis¬ 
sion.  For  instance,  if  electricity  were  gen¬ 
erated  at  Great  Falls,  and  the  electricity 
were  brought  to  the  city  of  Washington,  the 
bringing  of  the  electricity  to  the  city  would 
be  transmission,  but  when  it  was  furnished 
to  the  people  within  the  city  that  would  be 
distribution  and  would  not  be  included  in  the 
term  4 4 transmission”;  so  that,  as  it  now 
stands,  I  do  not  believe  there  would  be  any 
authority  for  a  municipality  which  wished  to 
distribute  electricity  to  its  own  citizens  to 
come  under  the  terms  of  the  bill. 

Mr.  Harrison.  May  I  say  to  the  Senator 
that  we  inquired  specifically  of  General 
Johnson,  who  was  present,  as  to  that,  and  he 
said  there  was  no  question  about  it.  That 
was  the  only  reason  why  the  word  was 
stricken  out.  May  I  say  to  the  Senator  also 
that  I  was  for  including  it  in  the  bill  because 
it  was  so  plain. 

Mr.  Norris.  I  talked  the  matter  over  with 
the  Senator  from  New  York  before  I  offered 
the  amendment.  It  then  had  his  full  con¬ 
currence,  and  I  have  no  doubt  the  Senator 
yet  entertains  the  same  view. 

Mr.  Wagner.  I  will  say  to  the  Senator  that 
I  think  the  term  should  have  remained  in 
the  bill  as  the  Senator  proposed  it ;  but,  after 
1  all,  under  a  general  provision  of  the  bill  I 
am  sure  any  public  project  of  a  municipality, 
State,  or  any  other  political  subdivision  is 
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included,  and  as  the  bill  now  stands  there  is 
certainly  authority  for  the  loan  of  money  for 
the  purpose  of  building  transmission  lines 
such  as  the  Senator  has  in  mind. 

Mr.  Norris.  The  building  of  a  transmis¬ 
sion  line  is  an  entirely  different  proposition 
from  the  building  of  a  distribution  line. 

Mr.  Wagner.  I  mean  there  is  ample  au¬ 
thority  also  for  the  building  of  a  distribu¬ 
tion  line.  I  refer  to  section  202. 

Mr.  George.  May  I  call  the  Senator’s  at¬ 
tention  to  the  language  in  section  202  ? 

Mr.  Norris.  I  yield  to  the  Senator  from 
Georgia. 

Mr.  George.  In  section  202,  line  5,  after 
describing  public  works,  the  language  is: 

4 ‘And  any  publicly  owned  instrumental¬ 
ities  and  facilities.” 

Mr.  Norris.  Where  is  that  language 
found  ? 

Mr.  Wagner.  That  is  the  section  I  wanted 
to  call  the  Senator’s  attention  to. 

Mr.  George.  It  is  section  202  of  the  bill, 
page  19,  line  5. 

Mr.  Norris.  The  language  of  the  bill,  be¬ 
ginning  in  line  2,  page  19,  is  as  follows : 

“(a)  Construction,  repair,  and  improve¬ 
ment  of  public  highways  and  parkways, 
public  buildings  (including  the  remodeling 
of  buildings  hereby  authorized  to  be  pur¬ 
chased  for  Federal  purposes),  and  any  pub¬ 
licly  owned  instrumentalities  and  facilities.” 

Mr.  Wagner.  I  think  that  language  cov¬ 
ers,  it. 

Mr.  Norris.  I  do  not  believe  that  includes 
the  distribution  of  electrical  energy;  and, 
Mr.  President,  even  if  it  did,  we  should 
thereby  lay  the  way  open  for  an  injunction, 
to  start  with,  by  privately  owned  power  com¬ 
panies.  I  do  not  see  any  escape  from  it. 
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Why  not  add  the  word  “distribution”? 
‘ ‘  Transmission ’ ’  is  already  in  the  bill.  Why 
include  transmission  if  it  is  already  in¬ 
cluded  under  the  general  terms  of  the  bill? 
And,  if  transmission  be  included,  why  not 
permit  the  electricity  to  be  distributed  after 
it  has  been  transmitted  ? 

Mr.  Wagner.  Of  course,  my  opinion  al¬ 
ways  lias  been  that  these  special  provisions 
were  unnecessary,  in  view  of  the  general 
provision  to  which  the  Senator’s  attention 
has  been  called. 

Mr.  Norris.  If  the  general  provision  ap¬ 
plies,  Mr.  President,  then  none  of  this  lan¬ 
guage  should  have  been  put  in.  It  was  put 
in  by  the  other  House;  it  was  in  the  bill 
when  it  came  to  us,  so  far  as  transmission 
was  concerned;  and  yet,  if  the  Senator’s 
theory  is  correct,  it  was  already  in  in  lines 
5  and  6,  and  specific  inclusion  was  absolutely 
unnecessary.  The  very  fact  that  the  word 
“transmission”  was  inserted  and  the  word 
“distribution”  was  omitted,  it  seems  to  me 
when  it  comes  to  construing  the  proposed 
act  will  be  assigned  as  a  reason  to  show  that 
“distribution”  was  intentionally  omitted. 

Mr.  Wagner.  Of  course,  I  do  not  know 
what  was  in  the  minds  of  the  conferees  when 
the  word  was  omitted,  but  I  will  say,  as  one 
who  had  a  good  deal  to  do  with  the  legisla¬ 
tion,  that,  so  far  as  I  am  concerned,  I  feel 
very  certain — and  I  do  not  see  how  any 
court  or  anyone  construing  the  act  can  reach 
any  other  conclusion — that  under  the  gen¬ 
eral  terms  “publicly  owned  instrumentali¬ 
ties  and  facilities”  transmission  and  distri¬ 
bution  lines  are  adequately  covered. 
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I 

First  Deficiency  Appropriation  Act,  ;  Fiscal 
Year  1935  (Public,  No.  739,  74th  Cong.) 

j 

AN  ACT  Making  appropriations  to  supply  deficiencies  in  certain  ap¬ 
propriations  for  tlie  fiscal  year  ending  June  30,  1936,  and  prior 
fiscal  years,  to  provide  supplemental  appropriations  fori  the  fiscal 
years  ending  June  30,  1936,  and  June  30,  1937,  and  I  for  other 
purposes. 

j 

Be  it  enacted  by  the  Senate  and  House  of  Repre¬ 
sentatives  of  the  United  States  of  America  in  Con¬ 
gress  assembled ,  That  the  following  sums  are  ap¬ 
propriated,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  to  supply  deficiencies  in 
certain  appropriations  for  the  fiscal  year  ending 
June  30,*  1936,  and  prior  fiscal  years,  to  provide 
•supplemental  appropriations  for  the  fiscal  years 
ending  June  30,  1936,  and  June  30,  1937,  and  for 

other  purposes,  namely : 

*  *  *  *  ■  !  * 

Title  II — Relief  and  Work  Relief 

*  *  *  *  !  * 

.  i 

In  order  to  increase  employment  by  providing 
for  useful  public  works  projects  of  the  kind  and 
character  for  which  the  Federal  Emergency  Ad¬ 
ministrator  of  Public  Works  (hereinafter  called 
the  Administrator)  has  heretofore  made  loans  or 
grants  pursuant  to  Title  II  of  the  National  Indus¬ 
trial  Recovery  Act  or  the  Emergency  Relief  Appro¬ 
priation  Act  of  1935,  the  Administrator  may,  upon 

(93)  I 


94 


the  direction  of  the  President,  use  not  to  exceed 
$300,000,000  from  funds  on  hand  or  to  be  received 
from  the  sale  of  securities,  for  the  making  of 
grants,  to  aid  in  the  financing  of  such  projects: 
Provided ,  That  no  part  of  the  sum  made  available 
by  this  paragraph  shall  be  granted  for  any  project 
unless,  in  the  determination  of  the  Administrator, 
the  completion  thereof  can  be  substantially  accom¬ 
plished  prior  to  July  1,  1938,  and  adequate  provi¬ 
sion  has  been  made  or  is  assured  for  financing  such 
part  of  the  entire  cost  thereof  as  is  not  to  be  sup¬ 
plied  through  the  Federal  Emergency  Administra¬ 
tion  of  Public  Works:  Provided  further,  That  this 
limitation  upon  time  shall  not  apply  to  any  project 
enjoined  in  any  Federal  or  State  court:  Provided 
further,  That  in  no  case  shall  the  amount  of  the 
grant  exceed  forty-five  per  centum  of  the  cost  of  the 
project.  Nothing  herein  shall  be  construed  to  in¬ 
crease  the  amount  of  notes,  bonds,  debentures,  and 
other  such  obligations  which  the  Eeconstruction 
Finance  Corporation  is  authorized  and  empowered 
under  existing  law  to  issue  and  to  have  outstanding 
at  any  one  time,  and  nothing  herein  shall  be  con¬ 
strued  to  limit  or  curtail  in  any  way  any  powers 
which  the  Federal  Emergency  Administration  of 
Public  Works  or  the  Administrator  is  now  author¬ 
ized  to  exercise. 
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EXECUTIVE  ORDERS 

1 

Executive  Order 

ADMINISTRATION  OF  PUBLIC  WORK 

Pursuant  to  the  authority  of  “AN  ACT  To  en¬ 
courage  national  industrial  recovery,  to  foster  fair 
competition,  and  to  provide  for  the  construction  of 
certain  useful  public  works,  and  for  other  pur¬ 
poses”,  approved  June  16,  1933,  and  in  order  to 
effectuate  title  II — Public  Works  and  Construc¬ 
tion  Projects — thereof;  j 

1.  I  hereby  appoint  Colonel  Donald  EL  Sawyer 
to  exercise  temporarily  the  office  of  Federal  Emer¬ 
gency  Administrator  of  Public  Works. 

2.  I  hereby  appoint  a  Special  Board  for  Public 
Works  consisting  of  the  following:  The  Secretary 
of  the  Interior,  Chairman;  the  Secretary  of  War; 
the  Attorney  General;  the  Secretary  of  Agricul¬ 
ture;  the  Secretary  of  Commerce;  the  Secretary 
of  Labor;  the  Director  of  the  Budget;  Colonel 
George  R.  Spalding;  and  Assistant  Secretary  of 
the  Treasury  Robert. 

During  the  ensuing  30  days  the  Federal  Emer¬ 
gency  Administrator  of  Public  Works  shall  have 
authority  to  allot  the  sum  of  not  to  exceed 
$400,000,000  provided  for  in  title  II  of  said  act  for 
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highway  building  for  distribution  among  the 
States,  Territories,  and  the  District  of  Columbia, 
and  authority  to  allot  the  sum  of  not  to  exceed 
$238,000,000  to  the  Department  of  the  Navy  for  the 
construction  of  certain  vessels,  the  construction 
whereof  conforms  to  the  London  Naval  Treaty  and 
has  heretofore  been  approved  by  me. 

The  distribution  of  the  money  herein  allocated 
for  public  roads  shall  be  subject  to  the  approval  of 
the  Board  for  Public  Works. 

The  Federal  Emergency  Administrator  of  Public 
Works  is  hereby  authorized  to  employ  such  neces¬ 
sary  personnel  on  a  temporary  basis  as  may  be  ap¬ 
proved  by  the  Board. 

During  the  next  20  days  it  shall  be  the  duty  of 
the  Federal  Emergency  Administrator  of  Public 
Works  and  the  Board  herein  constituted  to  study 
and  report  to  me  on  all  public-works  projects 
which  have  heretofore  been  submitted  or  shall 
hereafter  be  submitted. 

Franklin  D.  Roosevelt. 

The  White  House, 

June  16 ,  1933 . 

[No.  6174] 


2 

Executive  Order 

ADMINISTRATION  OF  PUBLIC  TVORKS 

Pursuant  to  the  authority  of  “  An  Act  To  encour¬ 
age  national  industrial  recovery,  to  foster  fair 
competition,  and  to  provide  for  the  construction  of 
certain  useful  public  works,  and  for  other  pur- 
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poses  ”,  approved  June  16,  1933,  and  in  order  to 
effectuate  title  II — Public  Works  and  Construc¬ 
tion  Projects — thereof; 

I  hereby  appoint  Harold  L.  Ickes  to  exercise  the 
office  of  Federal  Emergency  Administrator  of 
Public  Works. 

Franklin  D.  Roosevelt. 

The  White  House,  ! 

July  8, 1933.  i 

i 

[No.  6198]  j 


Executive  Order 

i 

federal  emergency  administration  of  public 

I 

WORKS 

A.  Delegation  of  functions  and  powers 

Pursuant  to  the  authority  vested  in  me  by  sec¬ 
tion  201  (a)  of  the  National  Industrial  Recovery 
Act,  approved  June  16,  1933, 1  hereby  delegate  to 
the  Federal  Emergency  Administrator  of  Public 
Works  the  following  functions  and  powers: 

1.  To  establish  such  agencies,  to  accept  and  uti¬ 
lize  such  voluntary  and  uncompensated  services, 
and  to  utilize  such  Federal  officers  and  employees 
and,  with  the  consent  of  the  State,  such  State  and 
local  officers  and  employees  as  he  may  find  neces¬ 
sary,  and  to  prescribe  their  authorities,  duties, 
responsibilities,  and  tenure. 

2.  Under  the  conditions  prescribed  in  section  203 
of  said  Act,  to  construct,  finance,  or  aid  in  the  con¬ 
struction  or  financing  of  any  public  works  project 
included  in  the  program  prepared  pursuant  to  sec¬ 
tion  202  of  said  Act ;  upon  such  terms  as  he  shall 
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prescribe,  to  make  grants  to  States,  municipalities, 
or  other  public  bodies  for  the  construction,  repair, 
or  improvement  of  any  such  project;  to  acquire  by 
purchase,  or  by  exercise  of  the  power  of  eminent 
domain,  any  real  or  personal  property  in  connec¬ 
tion  with  the  construction  of  any  such  project  and 
to  lease  any  such  property  with  or  without  the  priv¬ 
ilege  of  purchase;  and  to  aid  in  the  financing  of 
such  railroad  maintenance  and  equipment  as  may 
be  approved  by  the  Interstate  Commerce  Commis¬ 
sion  as  desirable  for  the  improvement  of  transpor¬ 
tation  facilities. 

3.  In  deciding  to  extend  any  aid  or  grant  to  any 
State,  county,  or  municipality,  to  consider  whether 
action  is  in  process  or  in  good  faith  assured  therein 
reasonably  designed  to  bring  the  ordinary  current 
expenditures  thereof  within  the  prudently  esti¬ 
mated  revenues  thereof. 

4.  In  his  discretion,  and  under  such  terms  as  he 
may  prescribe,  to  extend  any  of  the  benefits  of 
Title  II  of  said  Act  to  any  State,  county,  or  munic¬ 
ipality  notwithstanding  any  constitutional  or  legal 
restriction  or  limitation  on  the  right  or  power  of 
such  State,  county,  or  municipality  to  borrow 

monev  or  incur  indebtedness. 

•/ 

B.  Regulations 

Pursuant  to  the  authority  vested  in  me  by  sec¬ 
tion  209  of  the  National  Industrial  Recovery  Act 
I  hereby  prescribe  the  following  rules  and  regu¬ 
lations  as  necessary  to  carry  out  the  purposes  of 
Title  II  of  said  Act : 

1.  No  convict  labor  shall  be  employed  on  any 
project  constructed  in  whole  or  in  part  under  the 
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provisions  of  Title  II  of  said  Act.  No  materials 
manufactured  or  produced  by  convict  labor  shall 
be  used  on  any  such  project. 

2.  No  contractor  or  subcontractor  on  any  such 
project  who  is  subject  to  a  code  adopted  pursuant 
to  Title  I  of  said  Act  shall  permit  any  employee  to 
work  in  excess  of  the  hours  of  labor  prescribed  in 
said  code.  No  other  contractor  or  subcontractor 
shall  permit  any  employee  to  work  more  than  30 
hours  in  any  one  week,  except  by  authority  of  the 
Administrator;  provided  that  working  time  lost 
in  any  week  because  of  inclement  weather  or 
unavoidable  delay  may  be  worked  within  the  suc¬ 
ceeding  20  days ;  provided  further,  that  in  localities 
where  a  sufficient  amount  of  labor  is  unavailable 
in  the  immediate  vicinity  of  the  project  a  maxi¬ 
mum  of  130  hours  of  labor  in  any  calendar!  month 
may  be  authorized  by  the  Administrator ;  provided 
further,  that  in  localities  so  remote  and  inacces¬ 
sible  that  employees  must  be  housed  in  camps,  the 
Administrator  may  authorize  labor  not  to  I  exceed 
8  hours  in  any  one  day  and  40  hours  in  any  one 
week. 

3.  No  employee  on  any  such  project  shall  be  paid 
less  than  a  just  and  reasonable  wage  which  shall  be 
compensation  sufficient  to  provide  for  the  hours  of 
labor  as  limited,  a  standard  of  living  in  decency  and 
comfort.  All  such  wages  shall  be  paid  in!  lawful 
money  in  the  United  States,  in  the  full  amount 
earned  by  each  individual  at  the  time  of  payment, 
not  less  often  than  once  each  week,  and  without  de¬ 
duction  on  account  of  goods  purchased,  rent,  or 
other  obligations,  which  obligations  shall  be  subject 
to  collection  only  by  legal  process. 
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4.  Each  contractor  or  subcontractor  on  any  sucb 
project  shall  post  in  a  prominent  and  easily  acces¬ 
sible  place  at  the  site  of  the  work  a  legible  state¬ 
ment  of  all  wage  rates  paid. 

5.  Should  it  appear  that  any  individual  em¬ 
ployed  on  any  such  project  has  been  or  is  being 
paid  less  than  hereinbefore  prescribed,  the  Admin¬ 
istrator  shall  notify  the  employer  of  such  individ¬ 
ual  to  pay  him  all  wages  due  according  to  the  pre¬ 
scribed  rate.  Upon  10  days’  default  on  the  part 
of  such  employer  he  shall  be  liable  to  the  penalties 
provided  in  said  Act  for  violation  of  these  regula¬ 
tions. 

6.  Any  violation  of  these  rules  and  regulations 
may  be  notified  by  the  Administrator  to  the  Dis¬ 
trict  Attorney  of  the  appropriate  district,  who  will 
proceed,  if  so  directed  by  the  Attorney  General,  to 
bring  a  criminal  action  for  such  violation. 

Franklin  D.  Roosevelt. 

The  White  House, 

August  19,  1933 . 

[No.  6252] 
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Executive  Order 

delegating  certain  functions  and  powers  to  the 

FEDERAL  EMERGENCY  ADMINISTRATOR  OF  PUBLIC 
WORKS 

By  virtue  of  and  pursuant  to  the  authority 
vested  in  me  by  section  201  (a)  of  the  National 
Industrial  Recovery  Act,  approved  June  16,  1933, 
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48  Stat.  195  (hereinafter  referred  to  as  the 
“Act”),  I  hereby  delegate  to  the  Federal  Emer¬ 
gency  Administrator  of  Public  "Works  the  follow¬ 
ing  functions  and  powers: 

1.  In  his  discretion,  and  upon  such  terms  and 
conditions  as  he  may  prescribe,  to  sell,  assign, 
transfer,  and  deliver  all  securities  or  anj^  part 
thereof  purchased  under  the  authority  of  section 
203  of  the  said  Act  and  of  Title  II  of  the  Emer¬ 
gency  Appropriation  Act,  fiscal  year  1955,  ap¬ 
proved  June  19,  1934,  48  Stat.  1021,  and  to  apply 
the  proceeds  as  prescribed  by  section  203  of  the 
said  Act  and  said  Emergency  Appropriation  Act, 
fiscal  year  1935. 

2.  To  alter,  amend,  or  waive  any  or  all  rules  and 

regulations  set  forth  in  Executive  Order  No.  6252 
of  August  19,  1933,  and  any  other  rule  or  regula¬ 
tion  promulgated  by  the  President  under  the  au¬ 
thority  of  section  209  of  said  Act,  and  to  prescribe 
pursuant  to  the  authority  of  the  said  section  209 
any  other  rules  or  regulations  as  are  necessary  to 
carry  out  the  purposes  of  said  Act;  Provided, 
however,  no  rule  or  regulation  the  violation  of 
which  is  made  punishable  by  fine  or  imprisonment 
under  the  said  section  209  shall  become  effective 
until  approved  by  me.  j 

Franklin  D.  Koosevelt. 

The  White  House, 

December  26, 1934 . 

[No.  6929] 
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5 

Executive  Order 

AUTHORIZING  THE  FEDERAL  EMERGENCY  ADMINISTRA¬ 
TION  OF  PUBLIC  WORKS  TO  CONTINUE  TO  PERFORM 
FUNCTIONS  UNDER  TITLE  II  OF  THE  NATIONAL  INDUS¬ 
TRIAL  RECOVERY  ACT  AND  TO  PERFORM  FUNCTIONS 
UNDER  THE  EMERGENCY  RELIEF  APPROPRIATION  ACT 
OF  1935 

Pursuant  to  the  authority  vested  in  me  by  the 
Emergency  Relief  Appropriation  Act  of  1935,  ap¬ 
proved  April  8,  1935  (Public  Resolution  No.  11, 
74th  Congress),  I  hereby  authorize  the  Federal 
Emergency  Administration  of  Public  Works,  un¬ 
der  the  Federal  Emergency  Administrator  of  Pub¬ 
lic  Works : 

(a)  to  continue  after  June  16,  1935,  to  perform 
all  of  the  functions  which  it  was  authorized  to  per¬ 
form  prior  to  June  16,  1935,  under  Title  II  of  the 
National  Industrial  Recovery  Act,  approved  June 
16,  1933  (48  Stat.  200)  ; 

(b)  subject  to  the  rules  and  regulations  hereto¬ 
fore  and  hereafter  prescribed  by  the  President  to 
carry  out  the  Emergency  Relief  Appropriation  Act 
of  1935,  approved  April  8, 1935,  to  perform  the  fol¬ 
lowing  functions  under  said  Act : 

(1)  make  loans  or  grants,  or  both,  for  projects 
of  states,  territories,  possessions,  including  subdi¬ 
visions  and  agencies  thereof,  municipalities,  and 
the  District  of  Columbia,  and  self-liquidating 
projects  of  public  bodies  thereof,  where  in  the  de¬ 
termination  of  the  President,  not  less  than  twenty- 
five  per  centum  of  the  loan  or  the  grant,  or  the  ag- 
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gregate  thereof,  is  to  be  expended  for  work;  under 
each  particular  project;  j 

(2)  carry  out  projects  for  slum  clearance  or 
low-cost  housing,  or  both; 

(c)  to  sell  any  securities  acquired  under  Title  II 
of  the  National  Industrial  Recovery  Act,  approved 
June  16,  1933,  or  under  the  Emergency  ;  Relief 
Appropriation  Act  of  1935,  approved  April  8, 1935, 
and  all  moneys  realized  from  such  sales  shall  be 
available  for  the  making  of  further  loans!  under 
the  said  Title  II  of  the  National  Industrial  Re¬ 
covery  Act  or  the  said  Emergency  Relief  Appro¬ 
priation  Act  of  1935,  in  the  performance  I  of  the 
functions  herein  authorized.  ! 

To  the  extent  necessary  to  carry  out  the!  provi¬ 
sions  of  this  Executive  Order,  the  Administrator  is 
authorized  to  acquire,  by  purchase  or  by  the  power 
of  eminent  domain,  any  real  property  or  any  inter¬ 
est  therein,  and  improve,  develop,  grant,  sell,  lease 
(with  or  without  the  privilege  of  purchasing),  or 
otherwise  dispose  of  any  such  property  or  interest 
therein.  1 

In  the  performance  of  the  functions  and  duties 
herein  prescribed,  expenditures  are  hereby  author¬ 
ized  for  contract  stenographic  reporting  services; 
supplies  and  equipment ;  purchase  and  exchange  of 
law  books,  books  of  reference,  directories,  period¬ 
icals,  newspapers,  and  press  clippings;,:  travel 
expenses,  including  the  expense  of  attendance  at 
meetings  when  specifically  authorized  by  the  Ad¬ 
ministrator  ;  rental  at  the  seat  of  Government  and 
elsewhere;  purchase,  operation,  and  maintenance 
of  passenger-carrying  vehicles ;  printing  and  bind¬ 
ing;  and  such  other  expenses  as  may  be  necessary 
to  the  performance  of  the  functions  herein  author- 
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ized;  and,  subject  to  the  rules  and  regulations  here¬ 
tofore  and  hereafter  prescribed  by  the  President,  I 
hereby  authorize  the  Administrator  to  accept  and 
utilize  such  voluntary  and  uncompensated  services 
and,  with  the  consent  of  the  State,  such  State  and 
local  officers  and  employees,  and  appoint,  without 
regard  to  the  provisions  of  the  civil  service  laws, 
such  officers  and  employees,  as  may  be  necessary, 
prescribe  their  duties  and  responsibilities  and, 
without  regard  to  the  Classification  Act  of  1923,  as 
amended,  fix  their  compensation:  Provided,  That 
insofar  as  practicable,  the  persons  employed  shall 
be  selected  from  those  receiving  relief. 

The  unobligated  balances  on  June  30,  1935,  of 
allotments  of  funds  made  pursuant  to  Title  II  of 
the  National  Industrial  Recovery  Act,  approved 
June  16, 1933,  to  departments  and  agencies  of  the 
Government  which  continue  to  exist  after  June  16, 
1935,  for  the  performance  of  functions  of  the  Fed¬ 
eral  Emergency  Administration  of  Public  Works, 
are  hereby  reallocated  for  use  by  said  departments 
and  agencies,  respectively,  after  June  30, 1935,  for 
the  purposes  for  which  originally  allocated  thereto : 
Provided,  That  upon  completion  of  the  project  or 
work  any  unexpended  balances  of  the  aforesaid 
reallocations  shall  be  reported  by  the  departments 
or  agencies  concerned  to  the  Secretary  of  the 
Treasury  who  will  cause  such  balances  to  be  placed 
to  the  credit  of  the  appropriations  from  which  said 
allotments  were  made. 

Franklin  D.  Roosevelt. 

The  White  House, 

June  7, 1935 . 

[No.  7064] 


APPENDIX  X 


INDEFINITE  OR  LUMP  SUM  APPROPRIATION 

ACTS 

Act  of  August  20, 1789  (1  Stat.  54)  :  $20,000  for 
“  defraying  the  expense  of  negotiating  and  treat¬ 
ing  with  the  Indian  tribes.” 

Act  of  March  26,  1790  (1  Stat.  104,  105) :  $10,- 
000  to  the  President  “for  the  purpose  of  defraying 
the  contingent  charges  of  government.” 

Act  of  July  1,  1790  (1  Stat.  128) :  $40,000  to 
the  President  “for  the  support  of  such  persons 
as  he  shall  commission  to  serve  the  United  States 
in  foreign  parts  and  for  the  expense  incident  to 
the  business  in  which  they  may  be  employed.” 

Act  of  May  8,  1792  (1  Stat.  284,  285) :  $50,000 
“to  defray  any  expense  which  may  be  incurred  in 
relation  to  the  intercourse  between  the  •  United 
States  and  foreign  nations  *  *  *  to  be  ap¬ 
plied  under  the  direction  of  the  President.” 

Act  of  March  20,  1794  (1  Stat.  345) :  $1^000,000 
“to  defray  any  expenses  which  may  be  incurred 
in  relation  to  the  intercourse  between  the  United 
States  and  foreign  nations  *  *  *  to,  be  ap¬ 
plied  under  the  direction  of  the  President.” 

Act  of  March  3, 1807  (2  Stat.  443)  :  $150,000  “to 
enable  the  President  of  the  United  States  to  cause 

i 

the  ports  and  harbors  of  the  United  States  to  be 
better  fortified  and  protected.” 

Act  of  June  14, 1809  (2  Stat.  547)  :  $750,000  “for 
the  purpose  of  completing  the  fortifications  com- 

(105) 
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menced  for  the  security  of  the  seaport  towns  and 
harbors  of  the  United  States,  and  territories  there¬ 
of  ;  and  for  erecting  such  fortifications  as  may,  in 
the  opinion  of  the  President  of  the  United  States, 
be  deemed  necessary  for  the  protection  of  the 
northern  and  western  frontiers.” 

Act  of  January  15,  1811  (3  Stat.  471)  :  $100,000 
for  defraying  such  expenses  as  the  President  may 
deem  necessary  for  obtaining  possession  of  certain 
territory  south  of  the  State  of  Georgia  and  the 
Mississippi  territory  “to  be  applied  under  the 
direction  of  the  President.” 

Act  of  April  1,  1836  (5  Stat.  8) :  $500,000  “for 
suppressing  Indian  hostilities  in  Florida.” 

Act  of  May  8, 1846  (9  Stat.  6,  7)  :  $30,000  for  con¬ 
tingent  expenses  of  all  the  missions  abroad. 

Act  of  August  10,  1846  (9  Stat.  85,  96) :  $25,000 
for  carrying  into  effect  the  acts  for  the  suppression 
of  the  slave  trade,  including  the  support  of  recap¬ 
tured  Africans,  and  their  removal  to  their  country. 

Act  of  August  10,  1846  (9  Stat.  85,  96) :  $30,000 
for  contingent  expenses  of  foreign  intercourse. 

Act  of  March  3,  1852  (10  Stat.  2) :  $6,000  “for 
the  relief  of  American  citizens  lately  imprisoned 
and  pardoned  by  the  Queen  of  Spain,  and  who  are 
out  of  the  limits  of  the  United  States,  the  same  to 
be  expended  under  the  direction  of  the  President 
of  the  United  States.” 

Act  of  July  31,  1861  (12  Stat.  283) :  $10,000,000 
“to  be  expended  under  the  direction  of  the  Presi¬ 
dent  of  the  United  States,  for  the  purchase  of 
arms  for  the  use  of  the  volunteers  and  regular 
troops  of  the  United  States.” 

Act  of  August  5,  1861  (12  Stat.  316) :  $100,000 
“for  contingencies  of  fortifications,  to  be  used  and 


107 


applied  under  the  direction  of  the  Secretary  of 
War.”  | 

Act  of  February  13,  1862  (12  Stat.  338)  i  $3,000 
“for  the  purchase  of  cotton  seed,  and  one  thou¬ 
sand  dollars  for  the  purchase  of  tobacco  seed, 
under  the  superintendence  of  the  Secretary  of  the 
Interior,  for  general  distribution.” 

Act  of  April  16,  1862  (12  Stat.  376,  378)1:  $100,- 
000  “to  be  expended  under  the  direction'  of  the 
President  of  the  United  States,  to  aid  in  the  coloni¬ 
zation  and  settlement  of  such  free  persons  of 
African  descent  now  residing  in  said  District,  in¬ 
cluding  those  to  be  liberated  by  this  act,  as  may  de¬ 
sire  to  emigrate  to  the  Republics  of  Haiti!  or  Li¬ 
beria,  or  such  other  country  beyond  the  limits  of 
the  United  States  as  the  President  may  deter¬ 
mine.” 

Act  of  March  3, 1864  (13  Stat.  14)  :  $40,000  “for 
the  protection  of  emigrants  by  the  overland  route 
to  the  states  and  territories  of  the  Pacific.” 

Act  of  May  3,  1864  (13  Stat.  62) :  $52,000  “for 
the  removal  and  temporary  relief  of  the  refugee 
and  destitute  Indians  in  the  southern  superin¬ 
tendency”;  $153,000  “for  temporary  subsistence 
in  the  Indian  country  of  refugee  and  destitute 
Indians.  ’  ’  I 

Act  of  June  8,  1864  (13  Stat.  200)  :  $250,000  “to 
be  expended  under  the  direction  of  the  Secretary 
of  War,  in  protecting  the  commerce  of  the  lakes 
by  causing  the  public  works  connected  with  the 
harbors  on  Lakes  Champlain,  Ontario,  Erie,  St. 
Clair,  Huron,  Michigan,  and  Superior  to  be  re¬ 
paired  and  made  useful  for  purposes  of  commerce 
and  navigation,  so  far  as  the  same,  in  his  judg¬ 
ment,  may  be  necessary.” 
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Act  of  December  15, 1864  (13  Stat.  419)  :  $20,000 
to  the  Secretary  of  the  Treasury  “to  purchase  or 
erect  suitable  warehouses  and  other  conveniences 
for  the  storage  of  goods  and  merchandise  imported 
in  any  vessel  subject  to  quarantine  or  other  re¬ 
straint,  pursuant  to  the  health  laws  of  the  State 
of  New  York.” 

Act  of  December  21, 1865  (14  Stat.  347)  :  $500,000 
to  the  President  “to  be  expended  under  the  direc¬ 
tion  of  the  Secretary  of  the  Interior,  for  the  imme¬ 
diate  subsistence  and  clothing  of  destitute  Indians 
and  Indian  tribes  within  the  southern  superin¬ 
tendency,  and  for  agricultural  implements  and 
seeds  for  the  same.” 

Act  of  May  26,  1866  (14  Stat.  357) :  “Such  an 
amount  of  money  as  may  be  necessary”  to  the 
Secretary  of  the  Treasury  “to  make  and  carry 
into  effect  such  orders  and  regulations  of  quaran¬ 
tine  as,  in  his  opinion,  may  be  deemed  necessary 
and  proper,  in  aid  of  State  or  municipal  authori¬ 
ties,  to  guard  against  the  introduction  of  the  chol¬ 
era  into  the  ports  of  the  United  States.” 

Act  of  March  30,  1867  (15  Stat.  28) :  Certain 
unexpended  moneys  to  the  Secretary  of  War  “to 
issue  supplies  of  food  sufficient  to  prevent  starva¬ 
tion  and  extreme  want  to  any  and  all  classes  of 
destitute  or  helpless  persons  of  the  people  in  those 
southern  and  southwestern  States  where  a  failure 
of  the  crops  and  other  causes  have  occasioned  wide¬ 
spread  destitution.” 

Act  of  March  30,  1867  (15  Stat.  28) :  $50,000 
“for  the  purchase  of  seeds  of  improved  varieties 
of  vegetables  and  cereals,  and  their  distribution 
in  the  southern  States.” 
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Act  of  April  10,  1869  (16  Stat.  44) :  $2,000,000 
“to  be  expended  for  the  repair,  extension,  preser¬ 
vation,  and  completion  of  works  for  the  improve¬ 
ment  of  rivers  and  harbors  under  the  direction  of 
the  Secretary  of  War.”  • 

Act  of  April  3,  1874  (18  Stat.  26) :  $30,000  “to 
be  expended  by  the  Secretary  of  War  at  the  mouth 
of  the  Mississippi  River.” 

Act  of  May  13, 1874  (18  Stat.  45)  :  $90,000  “for 
the  purpose  of  purchasing  supplies  of  food  to  be 
issued  under  [the  direction  of  the  Secretary  of 
War]  to  any  and  all  classes  of  destitute  or  help¬ 
less  persons  living  on  or  near  the  lower  Mississippi 
River,  who  have  been  rendered  so  by  reason  of  the 
recent  overflow.”  j 

Act  of  January  25, 1875  (18  Stat.  303)  :  $30,000 
“to  enable  the  Commissioner  of  Agriculture  to 
make  a  special  distribution  of  seeds  to  the  portions 
of  the  country  which  have  suffered  front  grass¬ 
hopper-ravages  during  the  past  summer.” 

Act  of  February  10, 1875  (18  Stat.  314) :  $150,000 
to  the  President  “to  direct  the  issue,  through  the 
proper  officers  of  the  Army  temporarily,  of  sup¬ 
plies  of  food  and  disused  Army  clothing  sufficient 
to  prevent  starvation  and  suffering  and  extreme 
want  to  any  and  all  destitute  and  helpless  persons 
living  on  the  western  frontier,  who  have  been 
rendered  so  destitute  and  helpless  by  ravages  of 
grasshoppers  during  the  summer  last  past.” 

Act  of  May  9, 1876  (19  Stat.  53) :  $50,000  “to  pro¬ 
vide  subsistence  supplies  for  the  Apache  Indians 
in  Arizona  Territory  from  first  May  to  thirtieth 
June,  eighteen  hundred  and  seventy-six,  said  sub¬ 
sistence  supplies  to  be  purchased  in  open  market, 


110 


if  in  the  judgment  of  the  Secretary  of  the  Interior 
it  shall  he  deemed  best.” 

Act  of  March  3,  1879  (20  Stat.  377,  386,  387) : 
$100,000  to  the  Secretary  of  the  Treasury  “for  the 
detection  and  prevention  of  frauds  upon  the  cus¬ 
toms  revenue.” 

***** 

$30,000  to  the  Secretary  of  War  “for  repairs  of 
smaller  arsenals,  and  to  meet  such  unforeseen  ex¬ 
penditures  at  arsenals  as  accident  or  other  contin¬ 
gencies  during  the  year  may  render  necessary.” 

Act  of  June  16,  1880  (21  Stat.  259,  266) :  $5,000 
“for  custody,  care,  and  protection  of  lands  and 
other  property  belonging  to  the  United  States.” 

Act  of  April  11,  1882  (22  Stat.  44):  $20,000 
“for  the  purchase  and  distribution  of  seeds,  under 
the  direction  of  the  Commissioner  of  Agriculture, 
to  the  people  in  localities  overflowed,  who  are  made 
destitute  by  the  present  overflow  of  the  Mississippi 
River  and  its  tributaries.” 

Act  of  May  17,  1882  (22  Stat.  68,  80) :  $200,000 
to  the  Sioux  Indians  “for  thirteenth  of  thirty 
installments  to  purchase  such  articles  as  may  be 
considered  proper  by  the  Secretary  of  the  Inte¬ 
rior  for  persons  roaming,  *  *  *.  For  civili¬ 

zation  and  instruction,  including  Indian  labor,  one 
hundred  and  fifty  thousand  dollars.” 

Act  of  February  25,  1882  (22  Stat.  378) :  $100,- 
000  “of  which  sum  so  much  as  is  necessary  shall  be 
used  by  the  Secretary  of  War  in  the  purchase  and 
distribution  of  subsistence  stores  to  aid  in  the  re¬ 
lief  of  destitute  persons  in  the  district  overflowed 
by  the  Mississippi  River  and  its  tributaries.” 
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Act  of  March  21,  1882  (22  Stat.  379)  :  $150,000 
4 ‘to  be  expended  by  and  under  the  direction  of  the 
Secretary  of  War  for  the  purpose  of  furnishing 
food  to  such  persons  as  have  been  rendered  desti¬ 
tute  by  the  recent  floods  in  the  Mississippi  River 
and  its  tributaries.  ”  ! 

Act  of  March  11,  1882  (22  Stat.  378,  379) :  Au¬ 
thorization  to  the  Secretary  of  the  Treasury  to 
furnish  supplies  to  sufferers  from  floods!  of  the 
Mississippi  River,  the  expense  “to  be  defrayed 
out  of  any  money  in  the  Treasury  not  otherwise 
appropriated,  which  necessary  sum  is  hereby  ap¬ 
propriated  for  that  purpose.” 

Act  of  April  1,  1882  (22  Stat.  379*  380) : 
$100,000  “of  which  sum  so  much  as  is  necessary 

shall  be  used  by  the  Secretary  of  War  in  the  pur- 

: 

chase  and  distribution  of  subsistence  stores  to  aid 
in  the  relief  of  destitute  persons  in  the  district 
overflowed  by  the  Mississippi  River  and  its  tribu¬ 
taries.”  ! 

Act  of  February  12,  1884  (23  StatL  267) : 

$300,000  “to  be  expended  by  and  under  the  direc¬ 
tion  of  the  Secretary  of  War,  in  the  purchase  and 
distribution  of  subsistence  stores,  clothihg,  and 
other  necessary  articles  to  such  destitute  persons 
as  may  require  assistance  in  the  district  overflowed 

_ _  i 

by  the  Ohio  River  and  its  tributaries,  bv  the  recent 
floods.”  | 

Act  of  February  15,  1884  (23  Stat.  268) : 

$200,000  “to  be  expended  under  the  direction  of  the 
Secretary  of  War  for  the  relief  of  such  destitute 
persons  as  may  require  assistance  in  the  districts 
overflowed  by  the  Ohio  River  and  its  tributaries.” 

Act  of  January  12,  1885  (23  Stat.  516): 

$50,000  “to  be  immediately  available,  to  be!  applied 
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to  the  support  and  maintenance  of  the  Indians  at 
the  Crow,  Fort  Belknap,  Fort  Peck,  and  Blackf eet 
agencies  in  Montana  Territory.” 

Act  of  June  30, 1886  (24  Stat.  93,  99)  :  “For  all 
contingent  expenses  of  the  Army  not  provided  for 
by  other  estimates,  and  embracing  all  branches  of 
the  military  service,  to  be  expended  under  the  im¬ 
mediate  orders  of  the  Secretary  of  War,  fifteen 
thousand  dollars.” 

Act  of  July  1, 1886  (24  Stat.  108,  117) :  “Belief 
and  protection  of  American  seamen  in  foreign 
countries,  or  so  much  thereof  as  may  be  necessary, 
fifty  thousand  dollars.” 

Act  of  March  2, 1887  (24  Stat.  440,  441)  :  $15,000 
per  annum  to  each  State  “to  aid  in  acquiring  and 
diffusing  among  the  people  of  the  United  States 
useful  and  practical  information  on  subjects  con¬ 
nected  with  agriculture,  and  to  promote  scientific 
investigation  and  experiment  respecting  the  prin¬ 
ciples  and  applications  of  agricultural  science, 
there  shall  be  established,  under  direction  of  the 
college  or  colleges  or  agricultural  department  of 
colleges  in  each  State  or  Territory  established,  or 
which  may  hereafter  be  established.” 

Act  of  April  2, 1888  (25  Stat.  73)  :  $1,000  “to  be 
expended  under  the  direction  of  the  Secretary  of 
the  Treasury,  for  the  benefit  of  the  Esquimaux 
natives  of  the  Asiatic  coast  of  the  Arctic  Ocean, 
and  in  recognition  of  their  hospitality  to  our  ship¬ 
wrecked  seamen.” 

Act  of  September  26, 1888  (25  Stat.  630)  :  $200,- 
000  “to  be  expended  in  the  discretion  of  the  Presi¬ 
dent  of  the  United  States  in  aid  of  State  or  munici¬ 
pal  boards  of  health,  or  otherwise,  by  such  means  as 
he  shall  deem  best,  to  prevent  the  introduction  of 
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cholera  or  yellow-fever  into  the  United  States  from 
foreign  countries.” 

Act  of  October  12, 1888  (25  Stat.  631)  :  $100,000 
“to  be  expended  under  the  direction  of  the  Presi¬ 
dent  of  the  United  States  whenever,  in  his  opinion, 
such  expenditure  will  tend  to  the  eradication  of  the 
epidemic  of  yellow  fever  now  prevailing  in  the 
United  States,  or  its  spread  from  State  to  State.” 

Act  of  February  25, 1889  (25  Stat.  695)  :  $250,000 
“to  enable  the  President  to  protect  the  interests  of 
the  United  States,  and  to  provide  for  the  security 
of  the  persons  and  property  of  citizens  of  the 
United  States  at  the  Isthmus  of  Panama*  in  such 

i 

manner  as  he  may  deem  expedient.”  ; 

Act  of  February  27,  1890  (26  Stat.  15)  :  $25,000, 
or  so  much  thereof  as  may  be  necessary,  to  the 
Secretary  of  the  Interior  “to  purchase  under  con¬ 
tract  or  in  open  market  at  his  discretion,  for  the  re¬ 
lief  of  the  Sioux  Indians  located  at  the  Devil’s  Lake 
Agency,  North  Dakota,  seeds  for  planting  pur¬ 
poses;  subsistence  supplies;  clothing,  and  other 
articles  of  a  beneficial  character,  to  relieve  their 
immediate  pressing  wants  and  necessities*” 

Act  of  May  2,  1890  (c.  182,  26  Stat.  81,  93): 
$50,000  “to  be  expended  by  the  governor  in  tem¬ 
porary  support  and  aid  of  common  school  educa¬ 
tion  in  said  Territory,  as  soon  as  a  system:  of  public 
schools  shall  have  been  established  by  the  legisla¬ 
tive  assembly.”  j 

Act  of  April  25,  1890  (26  Stat.  671) :  $150,000 
“to  be  expended  by  and  under  the  direction  of  the 
Secretary  of  War,  in  the  purchase  and;  distribu¬ 
tion  of  subsistence  stores  to  such  destitute  persons 
as  may  require  assistance  in  the  district  overflowed 
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by  the  Mississippi  River  and  its  tributaries,  by 
the  recent  floods.’7 

Act  of  June  17, 1892  (c.  120,  27  Stat.  52,  53)  :  The 
proceeds  arising  from  the  sale  of  lands  known  as 
the  Klamath  River  Indian  Reservation  “  shall  con¬ 
stitute  a  fund  to  be  used  under  the  direction  of 
the  Secretary  of  the  Interior  for  the  maintenance 
and  education  of  the  Indians  now  residing  on  said 
lands  and  their  children.” 

Act  of  July  19,  1892  (c.  206,  27  Stat.  236,  237)  : 
$7,000  “for  all  emergencies  and  extraordinary  ex¬ 
penses  arising  at  home  or  abroad,  but  impossible 
to  be  anticipated  or  classified,  exclusive  of  personal 
services  in  the  Navy  Department  or  any  of  its 
subordinate  Bureaus  or  offices,  at  Washington, 
District  of  Columbia.” 

Act  of  March  3,  1893  (27  Stat.  572,  598)  :  $350,- 
000  “for  the  construction  of  buildings  at  and  the 
enlargement  of  such  military  posts  as,  in  the  judg¬ 
ment  of  the  Secretary  of  War,  may  be  necessary.” 
***** 

“For  the  improvement  of  the  Yellowstone  Na¬ 
tional  Park,  thirty  thousand  dollars,  to  be  ex¬ 
pended  by  and  under  the  direction  of  the  Secretary 
of  War.” 

Act  of  August  8,  1894  (28  Stat.  264,  271) : 
$10,000  “to  enable  the  Secretary  of  Agriculture  to 
investigate  and  report  upon  the  nutritive  value  of 
the  various  articles  and  commodities  used  for 
human  food,  with  special  suggestion  of  full,  whole¬ 
some,  and  edible  rations  less  wasteful  and  more 
economical  than  those  in  common  use. 7  7 

Act  of  February  9,  1895  (c.  78,  28  Stat.  650) : 
$10,000  “for  the  immediate  relief  of  the  suffering 
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poor  of  the  District  of  Columbia,  to  be  disbursed 
under  the  direction  of  the  Commissioners  of  said 
District.” 

Act  of  June  8,  1896  (c.  373,  29  Stat.  267,  278) : 
$5,000  “for  miscellaneous  expenses  for  the  propa¬ 
gation  and  distribution  of  food-fishes.” 

Act  of  June  11,  1896  (c.  419,  29  Stat.  393,  407, 
409) :  $8,000  “to  be  expended  only  in  case  of  emer¬ 
gency,  such  as  riot,  pestilence,  public  insanitary 
conditions,  calamity  by  flood  or  fire,  andi  of  like 
character,  and  in  all  other  cases  of  emergency  not 
otherwise  sufficiently  provided  for. ?  ? 

*  *  *  *  * 

“For  relief  of  the  poor,  thirteen  thousand 
dollars.  ’  ’ 

Act  of  June  11,  1896  (c.  420,  29  Stat.  413,  432, 
437):  “The  President  of  the  United  States  is 
hereby  authorized,  in  case  of  threatened  or  actual 
epidemic  of  cholera,  yellow  fever,  smallpox,  or 
Chinese  plague  or  black  death,  to  use  the  unex¬ 
pended  balance  of  the  sums  appropriated  and  re- 
appropriated  by  the  sundry  civil  appropriation 
Act  approved  March  second,  eighteen  hundred  and 
ninety-five,  ’  ’ 

*  *  *  *  * 

! 

$30,000  “for  the  industrial  and  elementary  educa¬ 
tion  of  children  in  the  Territory  of  Alaska.” 

Act  of  June  4,  1897  (c.  2,  30  Stat.  11,  31)  :  “The 
President  of  the  United  States  is  hereby  author¬ 
ized,  in  case  of  threatened  or  actual  epidemic  of 
cholera,  yellow  fever,  smallpox,  bubonic  plague,  or 
Chinese  plague  or  black  death,  to  use  the  unex¬ 
pended  balance  of  the  sums  appropriated  and  re- 
appropriated  by  the  sundry  civil  appropriation  Act 
approved  June  eleventh,  eighteen  hundred  and 
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ninety-six,  or  so  much  thereof  as  may  be  necessary,, 
in  aid  of  State  and  local  boards,  or  otherwise,  in 
his  discretion,  in  preventing  and  suppressing  the 
spread  of  the  same.” 

Act  of  June  7,  1897  (30  Stat.  62,  92,  93) :  That 
the  proceeds  from  the  sale  of  certain  lands  belong¬ 
ing  to  Indians  “be  paid  per  capita  to  those  entitled 
to  share  therein  who  are  of  age,  and  to  others  as 
they  shall  arrive  at  the  age  of  twenty-one  years, 
upon  the  order  of  the  Secretary  of  the  Interior, 
or  shall  be  expended  for  their  benefit  in  such  man¬ 
ner  as  the  Secretary  of  the  Interior  may  deem  for 
their  best  interest.” 

Act  of  June  7,  1897  (c.  3,  30  Stat.  63,  77) : 
$100,000  “for  subsistence  and  civilization  of  the 
Apaches,  Kiow’as,  Comanches,  Wichitas,  and  affili¬ 
ated  bands.” 

Act  of  April  7, 1897  (30  Stat.  219)  :  “The  Secre¬ 
tary  of  the  Navy  authorized  to  employ  a  vessel  to 
transport  contributions  to  the  famishing  poor  of 
India.” 

Resolution  of  May  24,  1897  (30  Stat.  220) : 
$50,000  “for  the  relief  of  destitute  citizens  of  the 
United  States  in  the  Island  of  Cuba,  said  money  to 
be  expended  at  the  discretion  and  under  the  direc¬ 
tion  of  the  President  of  the  United  States  in  the 
purchase  and  furnishing  of  food,  clothing,  and 
medicines  to  such  citizens,  and  for  transporting  to 
the  United  States  such  of  them  as  so  desire  and 
who  are  without  means  to  transport  themselves.’ r 

Resolution  of  June  9,  1897  (30  Stat.  221) :  Not 
exceeding  $10,000  “may  be  used  by  the  Secretary 
of  War  in  the  purchase  and  distribution  of  subsist¬ 
ence  stores,  and  payment  for  necessary  transporta¬ 
tion,  to  aid  in  the  relief  of  destitute  persons  in 
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the  district  overflowed  by  the  Rio  Grande  River 
in  the  vicinity  of  El  Paso,  Texas.’ 9  I 

Act  of  December  18,  1897  (30  Stat.  226)  :  $200,- 
000  “to  be  expended  (or  so  much  thereof  as  may 
be  necessary)  in  the  discretion  and  under  the  direc¬ 
tion  of  the  Secretary  of  War  for  the  purchase  of 
subsistence  stores,  supplies,  and  materials  j  for  the 
relief  of  people  who  are  in  the  Yukon  River 
country.  ’  *  ! 

Act  of  March  9, 1898  (c.  56,  30  Stat.  274)  :  “For 
the  national  defense,  and  for  each  and  every  pur¬ 
pose  connected  therewith,  to  be  expended  at  the 
discretion  of  the  President  and  to  remain  available 
until  J anuary  first,  eighteen  hundred  and  ninety- 
nine,  fifty  million  dollars.  ’  ’  ! 

Act  of  March  15,  1898  (c.  68,  30  Stat.  277,  298,. 
299)  :  $500  “for  contingent  expenses  of  the  Terri¬ 
tory  of  Arizona,  to  be  expended  by  the  governor.  ” 
Act  of  July  1,  1898  (30  Stat.  597,  616)  :j  $19,500 
“to  enable  the  Secretary  of  the  Treasury  to  fur¬ 
nish  food,  fuel,  and  clothing  to  the  native  inhabi¬ 
tants  on  the  islands  of  Saint  Paul  and  Saint 
George,  Alaska.  ” 

Act  of  March  24,  1900  (3.  91,  31  Stat.  51): 
$2,095,455.88,  being  customs  revenue  collected  from 
Porto  Rico,  together  with  further  customs!  revenue 
to  “be  placed  at  the  disposal  of  the  President,  to  be 
used  for  the  government  now  existing  and  which 
may  hereafter  be  established  in  Porto  Rico,  and 
for  the  aid  and  relief  of  the  people  thereof,  and  for 
public  education,  public  works,  and  other  govern¬ 
mental  and  public  purposes  therein  until  otherwise 
provided  by  law.”  [Italics  supplied.] 

Act  of  April  12,  1900  (c.  191,  31  Stat.  110, 
111)  :  $2,600  for  incidental  and  contingent  expenses 
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for  the  mint  at  Carson,  Nevada  *  *  *  $6,000 

for  incidental  and  contingent  expenses  for  the  mint 
at  Denver,  Colorado. 

Act  of  May  13,  1902  (c.  787,  32  Stat.  198) : 
$200,000  “to  enable  the  President  of  the  United 
States  to  procure  and  distribute  among  the  suffer¬ 
ing  and  destitute  people  of  the  islands  of  the 
French  "West  Indies  such  provisions,  clothing, 
medicines  and  other  necessary  articles  and  to  take 
such  other  steps  as  he  shall  deem  advisable  for  the 
purpose  of  rescuing  and  succoring  the  people  who 
are  in  peril  and  threatened  with  starvation.  7 7 

Act  of  June  17, 1902  (32  Stat.  388) :  “All  moneys 
received  from  the  sale  and  disposal  of  public 
lands  *  *  *  shall  be,  and  the  same  are  herebv 

reserved,  set  aside,  and  appropriated  as  a  special 
fund  in  the  Treasury  to  be  known  as  the  ‘  reclama¬ 
tion  fund7,  to  be  used  in  the  examination  and  sur¬ 
vey  for  and  the  construction  and  maintenance  of 
irrigation  works  for  the  storage,  diversion,  and 
development  of  waters  for  the  reclamation  of  arid 
and  semi-arid  lands.  *  *  *  4.  That  upon  the 
determination  by  the  Secretary  of  the  Interior  that 
any  irrigation  project  is  practicable,  he  may  cause 
to  be  let  contracts  for  the  construction  of  the 
same.77 

Resolution  of  March  3,  1905  (33  Stat.  1286) : 
$20,000  for  “the  management,  protection,  and  im¬ 
provement  of  the  Yosemite  National  Park,  to  be 
expended  under  the  supervision  of  the  Secretary 
of  the  Interior.77 

Joint  Resolution  of  April  19,  1906  (34  Stat. 
827)  :  $1,000,000  “to  be  expended  under  the  direc¬ 
tion  and  in  the  discretion  of  the  Secretary  of  War77 
“to  procure,  in  open  market  or  otherwise,  subsist- 
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ence  and  quartermasters’  supplies  in  addition  to 
such  supplies  belonging  to  the  Military  Establish¬ 
ment,  and  available,  and  issue  the  same  t6  such 
destitute  persons  as  have  been  rendered  homeless 
or  are  in  needy  circumstances  as  a  result  of  the 
earthquake  which  occurred  April  eighteenth,  and 
the  attending  conflagration.  ” 

Joint  Resolution  of  April  24,  1906  (34  Stat. 
828) :  “ $1,500,000  “for  the  further  relief  of  suf¬ 
ferers  from  earthquake  and  conflagration  0n  the 
Pacific  Coast,  as  provided  in  the  Joint  Resolution 
approved  April  nineteenth,  nineteen  hundred  and 
six,  as  amended  by  the  Joint  Resolution  approved 
April  twentieth,  nineteen  hundred  and  six.  ’  ’ 

Act  of  March  2,  1907  (34  Stat.  1230,  12$1) :  A 
portion  of  the  proceeds  arising  from  the  sale  of 
certain  public  lands  to  be  paid  to  certain  Indians ; 
the  balance  to  be  expended  for  the  benefit  of  such 
Indians  under  the  direction  of  the  Secretary  of  the 
Interior  “if  in  his  opinion  such  payments  will  be 
for  the  best  interests  of  said  Indians.” 

Resolution  of  September  16,  1913  (38  Stat.  238, 
$250,000  to  be  expended  under  the  direction  and  in 
the  discretion  of  the  Secretary  of  War  “to  procure, 
in  open  market  or  otherwise,  subsistence  and  quar¬ 
termaster  supplies,  medicines,  and  medical  aid,  in 
addition  to  such  supjfiies  belonging  to  the  military 
establishment  and  available,  and  issue  same  to  such 
destitute  persons  as  have  been  rendered  homeless 
or  are  in  needy  circumstances  as  the  result ;  of  the 
cyclone  which  occurred  April  twenty-fourth,  nine¬ 
teen  hundred  and  eight,  in  the  States  of  Georgia, 
Alabama,  Mississippi,  and  Louisiana.” 

Act  of  January  5,  1909  (c.  7,  35  Stat.j  584)  : 
$800,000  “to  enable  the  President  of  the  United 
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States  to  procure  and  distribute  among  the  suffer¬ 
ing  and  destitute  people  of  Italy  such  provisions, 
clothing,  medicines,  and  other  necessary  articles 
and  to  take  such  other  steps  as  he  shall  deem  ad¬ 
visable  for  the  purpose  of  rescuing  and  succoring 
the  people  who  are  in  peril  and  threatened  with 
starvation.” 

Act  of  February  20,  1909  (c.  167,  35  Stat.  642) : 
$12,000  “to  enable  the  Commissioner  of  Indian 
Affairs  to  investigate,  treat,  and  prevent  the  spread 
of  the  disease  of  trachoma  among  the  Indians.” 

Resolution  of  June  25,  1910  (36  Stat.  883) : 
$1,000,000  “to  be  expended  by  the  President  for  the 
purpose  of  protecting  the  lands  and  property  in 
the  Imperial  Valley  and  elsewhere  along  the  Col¬ 
orado  River,  within  the  limits  of  the  United  States, 
against  injury  or  destruction  by  reason  of  the 
changes  in  the  channels  of  the  Colorado  River.” 

Act  of  March  1,  1911  (c.  186,  36  Stat.  961) : 
$200,000  “to  enable  the  Secretary  of  Agriculture 
to  cooperate  with  any  State  or  group  of  States, 
when  requested  to  do  so,  in  the  protection  from 
fire  of  the  forested  watersheds  of  navigable 
streams”,  *  *  *  not  to  exceed  $2,000,000  “for 

use  in  the  examination,  survey,  and  acquirement 
of  lands  located  on  the  headwaters  of  navigable 
streams  or  those  which  are  being  or  which  may  be 
developed  for  navigable  purposes.  ’ ? 

Act  of  May  9,  1912  (37  Stat.  633,  634) :  $402,- 
179.65  “for  the  relief  of  sufferers  from  floods  in 
the  Mississippi  and  Ohio  Valleys.” 

Resolution  of  July  30,  1912  (37  Stat.  640) : 
$5,000  “to  be  used  by  the  Secretary  of  Agriculture 
in  exterminating  a  dangerous  pest  commonly  called 
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the  army  worm,  now  devastating  crops  in  various 
sections  of  the  United  States.” 

Resolution  of  September  16,  1913  (38  Stat.  238* 
239) :  $100,000  “for  relief  of  destitute  American 
citizens  in  Mexico,  including  transportation  to 
their  homes  in  the  United  States,  to  be  expended 
under  the  direction  and  within  the  discretion  of 
the  Secretary  of  State.”  i 

Act  of  April  24,  1914  (c.  68,  38  Stat.;  346): 
$500,000  to  be  expended  at  the  discretion  of  the 
President  “for  the  relief  of  American  citizens  in 
Mexico,  including  transportation  to  their  homes 
in  the  United  States.” 

Act  of  August  1,  1914  (38  Stat.  609 J  681) : 
$200,000  “for  the  relief  of  the  sufferers  from  the 
recent  conflagration  in  Salem,  Massachusetts.” 

Resolution  of  August  3,  1914  (38  Stat.;  776) : 
$250,000  “for  the  relief,  protection,  and  transpor¬ 
tation  of  American  citizens,  for  personal  services, 
and  for  other  expenses  which  may  be  incurred  in 
connection  with  or  growing  out  of  the  existing 
political  disturbances  in  Europe.” 

Act  of  May  18,  1916  (c.  134,  39  Stat.  166j  215)  : 
$20,000,000  to  enable  the  President  “to  make,  or 
cause  to  be  made,  such  investigation  as  in  his 
judgment  is  necessary  to  determine  the  best,  cheap¬ 
est,  and  most  available  means  for  the  production 
of  nitrates  and  other  products  for  munitions  of 
war  and  useful  in  the  manufacture  of  fertilizers 
and  other  useful  products  by  water  power  or  any 
other  power  as  in  his  judgment  is  the  best  and 
cheapest  to  use ;  and  is  also  hereby  authorized  and 
empowered  to  designate  for  the  exclusive  use  of 
the  United  States,  if  in  his  judgment  such  means 


is  best  and  cheapest ,  such  site  or  sites ,  upon  any 
navigable  or  nonnavigable  river  or  rivers  or  upon 
the  public  la?ids,  as  in  his  opinion  ivill  be  necessary 
for  carrying  out  the  purposes  of  this  Act;  and  is 
further  authorized  to  construct ,  maintain,  and  op¬ 
erate ,  at  or  on  any  site  or  sites  so  designated ,  dams, 
locks,  improvements  to  navigation,  power  houses, 
and  other  plants  and  equipment  or  other  means 
than  water  power  as  in  his  judgment  is  the  best 
and  cheapest,  necessary  or  convenient  for  the  gen¬ 
eration  of  electrical  or  other  power  and  for  the 
production  of  nitrates  or  other  products  needed 
for  munitions  of  war  and  useful  in  the  manufac¬ 
ture  of  fertilizers  and  other  useful  products.” 
[Italics  supplied.] 

Resolution  of  August  3,  1916  (39  Stat.  434) : 

$540,000  “for  the  relief  of  persons  suffering  and 

in  destitution  bv  reason  of  recent  floods  in  the 

*/ 

States  of  North  Carolina,  South  Carolina,  Georgia, 
Alabama,  Florida,  Tennessee,  and  Mississippi ;  and 
the  Secretary  of  War  under  such  regulations  as  he 
may  prescribe  is  authorized  to  expend  so  much  of 
the  aforesaid  sum  as  he  may  deem  necessary  in 
supplying  such  seeds  as  may  be  suitable  to  pro¬ 
duce  quick  growing  crops  to  provide  food  for  the 
population  and  animals  of  the  flood  areas ;  and  to 
supply  the  destitute  with  some  form  of  employ¬ 
ment  at  a  moderate  i-ate  of  pay,  said  employment 
to  be  under  the  supervision  of  Army  officers  and 
in  cooperation  with  local  officials [Italics  sup¬ 
plied.] 

Act  of  July  11,  1916  (39  Stat.  355,  358): 
$1,000,000  “for  the  survey,  construction,  and  main¬ 
tenance  of  roads  and  trails  within  or  only  partly 
within  the  national  forests,  when  necessary  for  the 
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use  and  development  of  resources  upon  which  com¬ 
munities  within  and  adjacent  to  the  national  for¬ 
ests  are  dependent.” 

Act  of  July  14,  1916  (39  Stat.  359) :  $300,000 
“for  the  relief  of  destitute  American  citizens  in 
Mexico,  including  transportation  to  their  holmes  in 
the  United  States,  *  *  *  to  be  expended 
under  the  direction  and  within  the  discretion  of 
the  Secretary  of  State. 7  7 

Act  of  April  11,  1917  (40  Stat.  28) :  For  the 
national  security  and  defense,  and  for  each  and 
every  purpose  connected  therewith,  to  be  expended 
at  the  discretion  of  the  President,  and  to  be  imme¬ 
diately  available  and  to  remain  available  until 
December  thirty-first,  nineteen  hundred  and;  seven¬ 
teen,  $100,000,000.  i 

Act  of  October  1,  1918  (40  Stat.  1008) :  $1,000,- 
000  to  enable  the  Public  Health  Service  to  “combat 
and  suppress  ‘Spanish  influenza7  and  other  com¬ 
municable  diseases  by  aiding  State  and  local  boards 
of  health,  or  otherwise.77 

Act  of  February  25,  1919  (40  Stat.  1161)  :  $100,- 
000,000  to  be  expended  in  the  discretion  ;of  the 
President  “for  the  participation  by  the  Govern¬ 
ment  of  the  United  States  in  the  furnishing  of 
foodstuffs  and  other  urgent  supplies,  and  for  the 
transportation,  distribution,  and  administration 
thereof  to77  certain  populations  of  Europe  and 
Asia  Minor.  j 

Act  of  December  22,  1921  (42  Stat.:  351): 
$20,000,000  to  the  President  “to  purchase! in  the 
United  States  and  transport  and  distribute  corn, 
seed  grain,  and  preserved  milk  for  the  relief  of  the 
distressed  and  starving  people  of  Russia  and  for 
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spring  planting  in  areas  where  seed  grains  have 
been  exhausted.7’ 

Act  of  February  17,  1922  (42  Stat.  366,  380) : 
$40,000  4 ‘to  enable  the  President,  in  ease  only  of 
threatened  or  actual  epidemic  of  cholera,  typhus 
fever,  yellow  fever,  smallpox,  bubonic  plague, 
Chinese  plague  or  black  death,  trachoma,  influenza, 
Rocky  Mountain  spotted  fever,  or  infantile  paraly¬ 
sis,  to  aid  State  and  local  boards,  or  otherwise,  in 
his  discretion,  in  preventing  and  suppressing  the 
spread  of  the  same.77 

Act  of  May  28,  1924  (43  Stat.  182,  184)  :  $40,000 
“for  all  emergencies  and  extraordinary  expenses, 
exclusive  of  personal  services  in  the  Navy  Depart¬ 
ment  or  any  of  its  subordinate  bureaus  or  offices 
at  Washington,  District  of  Columbia,  arising  at 
home  or  abroad,  but  impossible  to  be  anticipated 
or  classified,  to  be  expended  on  the  approval  and 
authority  of  the  Secretary  of  the  Navy,  and  for 
such  purposes  as  he  may  deem  proper.77 

Act  of  June  5, 1924  (4*3  Stat.  389, 390) :  $6,850,000 
“to  provide  additional  hospital  and  out-patient 
dispensary  facilities  for  United  States  Veterans7 
Bureau77  and  for  certain  other  purposes. 

Act  of  June  7,  1924  (43  Stat.  596) :  $25,000  “to 
enable  the  Secretary  of  the  Interior  to  purchase  a 
tract  of  land,  with  sufficient  water  right  attached, 
for  the  use  and  occupancy  of  the  Temoak  Bank  of 
homeless  Indians,  located  at  Ruby  Valley, 
Nevada.77 

Act  of  June  7,  1924  (43  Stat.  653) :  $2,500,000 
4 ‘to  enable  the  Secretary  of  Agriculture  to  study 
the  effects  of  tax  laws,  methods,  and  practices  upon 
forest  perpetuation,  to  cooperate  with  appropriate 
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officials  of  the  various  States  or  other  suitable  agen¬ 
cies  in  such  investigations  and  in  devising  tax  laws 
designed  to  encourage  the  conservation  and  grow¬ 
ing  of  timber”,  and  for  related  purposes.  ; 

Act  of  February  9,  1927  (44  Stat.  1065,  1066) : 
$10,000,000  “to  enable  the  Secretary  of  Agricul¬ 
ture  to  apply  such  methods  of  eradication  or  con¬ 
trol  of  the  European  corn  borer  as  in  his  judgment 
may  be  necessary.  ’  ’ 

Act  of  February  25, 1927  (44  Stat.  1244)  ?  $100,- 
000  “to  enable  the  Secretary  of  Agriculture  :to  con¬ 
struct,  reconstruct,  and  maintain  public  highways 
in  the  Virgin  Islands  of  the  United  States.” 

Act  of  January  26,  1928  (45  Stat.  53)  :  $500,000 
“to  continue  or  employ  such  county  extension 
agents  necessary  to  aid  in  quickly  and  adequately 
rehabilitating  these  flood-devastated  farm  areas.” 

Act  of  May  15, 1928  (45  Stat.  537) :  $5,000,000  to 
be  used  “in  rescue  work  or  in  the  repair  and  main¬ 
tenance  of  any  flood  control  work  or  any  tributaries 
of  the  Mississippi  River  threatened  or  destroyed  by 
flood,  including  the  flood  of  1927.” 

Resolution  of  May  21,  1928  (45  Stat.  688,  689) : 
$5,000,000  “to  be  expended  in  cooperation  with  the 
proper  authorities  of  the  State  concerned  in  com¬ 
pensating  any  farmer  for  his  actual  and  necessary 
loss  due  to  the  enforced  nonproduction  of  cotton.” 

Act  of  May  27,  1928  (45  Stat.  715)  :  $15,000,000 
“to  provide  additional  hospital,  domiciliary,  and 
out-patient  dispensary  facilities  for  persons  en¬ 
titled  to  hospitalization  under  the  World  War  Vet¬ 
erans  Act  of  1924  by  purchase,  replacement,  and 
remodeling,  or  extension  of  existing  plants,  and  by 
construction  on  sites  now  owned  by  the  Govern¬ 
ment  or  on  sites  to  be  acquired  *  *  *  of  such. 
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hospitals  *  *  *  and  the  location  and  nature 

thereof  *  *  *  shall  be  in  the  discretion  of  the 

Director  of  the  United  States  Veterans’  Bureau 
subject  to  the  approval  of  the  President.” 

Resolution  of  December  21, 1928  (45  Stat.  1068)  : 
$50,000  for  expenses  of  the  Porto  Rican  Hur¬ 
ricane  Relief  Commission  “to  assist  in  the  rehabili¬ 
tation  of  agriculture  in  the  Island  of  Porto  Rico, 
particularly  on  the  coffee  plantations  and  on  the 
coconut  plantations,  to  encourage  a  more  general 
planting  of  food  crops  needed  by  laborers  on  the 
plantations,  especially  of  root  crops,  to  aid  in  the 
repair  and  restoration  of  schools  and  roads,  and  to 
assist  in  providing  employment  for  unemployed 
and  destitute  laborers.” 

Act  of  March  4,  1929  (45  Stat.  1607,  1609) : 
$5,000,000  “for  the  purpose  of  making  loans  to  any 
individual  coffee  planter,  coconut  planter,  fruit 
grower,  or  other  agriculturist  in  the  island  of 
Porto  Rico.” 


APPENDIX  XI 


ACTS  OF  CONGRESS  PROVIDING  FOR  COOPERA¬ 
TION  WITH  THE  STATES 

The  following  descriptive  list  of  statutes;  was 
compiled  by  the  Legislative  Reference  Service  of 
the  Library  of  Congress  and  published  in  the 
United  States  Daily,  August  14, 1928,  p.  4.  It  will 
be  observed  that  the  list  does  not  include  the  acts 
making  periodic  appropriations  to  carry  out  the 
purposes  of  the  basic  statutes. 

R.  S.  1946, 1947.  Reservation  of  sections  16  and 
36  as  school  lands.  i 

Note. — The  sections  in  question  are  spe¬ 
cifically  granted  to  the  States  in  the  various 
enabling  acts. 

R.  S.  2378,  2379.  Grant  of  500,000  acres  to;  each 
new  State  for  internal  improvement. 

R.  S.  2479-2484.  Grant  of  swamp  and  over¬ 
flowed  lands  to  certain  States. 

R.  S.  3689.  Permanent  appropriation  to  certain 
States  of  5  percent  of  proceeds  of  public  land 
sales. 

Note. — Similar  provisions  are  contained 
in  the  recent  enabling  acts. 

R.  S.  4268.  Payment  of  money  collected  from 
vessels  on  account  of  death  of  passengers  to  State 
boards  for  care  of  destitute  immigrants. 

Act  of  July  2, 1862  (12  Stat.  503-505).  Grant  of 
lands  to  States  for  agricultural  and  mechanical 
colleges. 
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Act  of  March  3, 1879  (20  Stat.  480,  §  22).  Con¬ 
tribution  to  States  for  taking  censuses  half-way 
between  Federal  censuses. 

Act  of  February  18,  1881  (21  Stat.  326,  c.  61). 
Grant  of  72  sections  to  certain  Territories  for  sup¬ 
port  of  a  State  university. 

Note. — Similar  grants  are  made  or  con¬ 
firmed  in  the  various  enabling  acts. 

Act  of  August  3,  1882  (22  Stat.  214,  §  2,  4). 
Contracts  with  State  boards  for  relief  of  destitute 
immigrants;  designation  of  State  boards  for  en¬ 
forcement  of  act. 

Act  of  May  29, 1884  (23  Stat.  32,  §  3).  Commis¬ 
sioner  of  Agriculture  to  invite  States  to  cooperate 
in  enforcement  of  animal  quarantine  act. 

Act  of  February  23,  1887  (24  Stat.  415,  c.  220). 
Similar  to  act  of  August  3,  1882,  above,  with  re¬ 
spect  to  contract  laborers. 

Act  of  March  2,  1887  (24  Stat.  440-442).  Per¬ 
manent  appropriation  of  $15,000  a  year  to  each 
State  for  agricultural  experiment  stations. 

Act  of  February  22,  1889  (25  Stat.  679-682). 
Enabling  act  for  North  and  South  Dakota,  Mon¬ 
tana,  and  Washington  (typical  of  all  recent  en¬ 
abling  acts).  Grant  of  sections  16  and  36  as  school 
lands,  50  sections  for  public  buildings,  5  per  cent 
of  proceeds  of  land  sales,  72  sections  as  university 
lands;  also  specific  grants  for  penitentiaries  and 
various  educational  and  charitable  institutions. 

Act  of  August  30, 1890  (26  Stat.  417-419).  Ad¬ 
ditional  appropriation  of  $25,000  a  year  each  for 
endowment  of  agricultural  and  mechanical  col¬ 
leges. 
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Act  of  February  15,  1893  (27  Stat.  449-152). 
Cooperation  in  enforcement  of  quarantine  regula¬ 
tions. 

Act  of  August  18, 1894  (28  Stat.  422,  §  4).  Grant 
of  1,000,000  acres  of  desert  lands  to  each  of  the  pub¬ 
lic  land  States. 

Note. — In  the  case  of  certain  States  this 
amount  was  later  increased ;  see  35  Stat.  347, 
577 ;  36  Stat.  1417 ;  and  37  Stat.  38.  The  pro¬ 
vision  was  also  extended  to  Arizona  and  New 
Mexico  by  35  Stat.  638. 

Act  of  July  1, 1898  (30  Stat.  631) .  United  States 
and  California  each  to  pay  half  of  certain  ex¬ 
penses  under  California  Debris  Commission  Act. 
See  also  30  Stat.  1148. 

Act  of  March  3,  1901  (31  Stat.  1449,  §  3);  Na¬ 
tional  Bureau  of  Standards  to  exercise  functions 
for  States,  etc. 

Act  of  July  1, 1902  (32  Stat.  713,  §  7).  Confer¬ 
ences  between  Federal  and  State  health  officers. 

Act  of  March  1,  1904  (33  Stat.  58,  c.  388):.  Di¬ 
rector  of  the  Census  authorized  to  cooperate  with 
State  officials  in  taking  census  of  manufactures. 

Act  of  March  16,  1906  (34  Stat.  63-64).  Addi- 
tional  endowment  of  agricultural  and  mechanical 
colleges,  making  total  of  $30,000  a  year  each. 

Act  of  June  27,  1906  (34  Stat.  518,  c.  3557). 
Grant  of  5  percent  of  proceeds  of  public  land  sales 
to  California  for  public  schools. 

Act  of  March  4, 1907  (34  Stat.  1269),  also  act  of 
May  23,  1908  (35  Stat.  259).  Forest  Service  offi¬ 
cials  to  enforce  State  game,  etc.,  laws. 

Same  (p.  1270).  Grant  of  10  percent  of  na¬ 
tional  forest  receipts  to  States  for  schools  and 
roads. 
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Same  (p.  1281).  Increase  in  permanent  appro¬ 
priation  for  agricultural  and  mechanical  colleges  to 
$50,000  a  year  each. 

Act  of  May  23, 1908  (35  Stat.  260).  Grant  of  25 
percent  of  national  forest  receipts  to  States  fo£ 
schools  and  roads. 

Act  of  March  1,  1911  (36  Stat.  961,  §  2). 
Cooperation  in  forest  fire  prevention. 

Act  of  March  4,  1913  (37  Stat.  843).  Secretary 
of  Agriculture  may  cooperate  with  State  authori¬ 
ties  in  construction  of  roads  and  trails  in  national 
forests. 

Act  of  May  8, 1914  (38  Stat.  372-374).  Perma¬ 
nent  appropriations  for  agricultural  extension 
work  under  State  agricultural  and  mechanical 
colleges. 

Act  of  March  4, 1915  (38  Stat.  1113).  Coopera¬ 
tion  in  respect  to  terminal  inspection  of  plants. 

Act  of  July  11, 1916  (39  Stat.  355-359).  Cooper¬ 
ation  in  construction  of  rural  post  roads. 

Act  of  August  11,  1916  (39  Stat.  490,  §  29), 
amended  February  23,  1923  (42  Stat.  1285).  Co¬ 
operation  in  enforcement  of  United  States  Ware¬ 
house  Act. 

Act  of  February  23,  1917  (39  Stat.  929-936). 
Cooperation  in  promotion  of  vocational  education. 

Act  of  March  1,  1917  (39  Stat.  948-951).  Co¬ 
operation  in  flood  control  work,  Mississippi  and 
Sacramento  Rivers. 

Act  of  March  3,  1917  (39  Stat.  1106).  States 
authorized  to  contribute  additional  compensation 
to  Federal  employees. 

Act  of  August  8,  1917  (40  Stat.  269).  Coopera¬ 
tion  in  investigations,  etc.,  by  Waterways  Com¬ 
mission 
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Act  of  August  10, 1917  (40  Stat.  274,  §  4).i  Sec¬ 
retary  of  Agriculture  authorized  to  cooperate  with 
States  under  Food  Survey  Act. 

Act  of  October  2,  1917  (40  Stat.  300,  §  10). 
Grant  of  50  percent  of  potassium  royalties,  etc.,  to 
States  for  roads  and  schools.  i 

Act  of  May  9, 1918  (40  Stat.  544).  Cooperation 
in  training  immigrants  for  citizenship. 

Act  of  July  9,  1918  (40  Stat.  887,  §  6).  Appro¬ 
priations  to  States  for  prevention  of  venereal  dis¬ 
eases,  in  cooperation  with  Interdepartmental 
Social  Hygiene  Board. 

Act  of  February  28,  1919  (40  Stat.  1200-1202). 
Amendments  to  Act  of  July  11,  1916,  above.  I 

Act  of  February  25,  1920  (41  Stat.  450,  §  35). 
Grant  of  20  or  37%  percent  royalties,  etc.,  under 
Mineral  Lands  Leasing  Act  to  States  for  roads  or 
schools.  i 

Act  of  February  28,  1920  (41  Stat.  484,  §  416). 
Joint  hearings  by  Interstate  Commerce  Commis¬ 
sion  and  State  railroad  commissions. 

Act  of  June  2, 1920  (41  Stat.  735-737),  amended 
June  5,  1924  (43  Stat.  430^132).  Cooperation  in 
promotion  of  vocational  rehabilitation  of  persons 
disabled  in  industry. 

Act  of  June  10, 1920  (41  Stat.  1065).  Coopera¬ 
tion  in  investigations  by  Federal  Power  Commis¬ 
sion. 

Same  (p.  1067,  §  7, 1069).  Preferences  to  States 
in  issue  of  water-power  licenses,  etc. 

Same  (p.  1073,  §  17).  Grant  to  States  of  37% 
percent  of  charges  arising  from  certain  water- 
powder  licenses. 
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Act  of  March  3, 1921  (41  Stat.  1235).  Transfer 
of  certain  Indian  hospital  plants  to  State  of  Minne¬ 
sota,  on  assurance  that  Indians  will  be  admitted 
on  equal  terms  with  citizens  of  State. 

Note. — This  provision  is  typical  of  a  large 
number  of  recent  acts. 

Act  of  August  24, 1921  (42  Stat.  191,  §  13).  Sec¬ 
retary  of  Agriculture  authorized  to  cooperate  with 
States  under  Future  Trading  Act. 

Act  of  November  9, 1921  (42  Stat.  212-219).  Co¬ 
operation  in  construction  of  public  highways. 

Act  of  November  23,  1921  (42  Stat.  224-226), 
amended  January  22,  1927  (44  Stat.  1024).  Co¬ 
operation  in  promotion  of  welfare  and  hygiene  of 
maternity  and  infancy. 

Act  of  September  20, 1922  (42  Stat.  857,  c.  349). 
Cooperation  in  protection  of  timber  against  fire, 
insects,  etc.,  authorized. 

Act  of  September  21, 1922  (42  Stat.  1003,  §  12). 
Secretary  of  Agriculture  authorized  to  cooperate 
with  States  under  Grain  Futures  Act. 

Act  of  September  22,  1922  (42  Stat.  1027,  §  5). 
Federal  Fuel  Distributor  authorized  to  cooperate 
with  States  in  carrying  out  his  duties. 

Act  of  January  24,  1923  (42  Stat.  1214).  Gift 
of  surplus  elk,  etc.,  to  States  authorized. 

Act  of  March  4,  1923  (42  Stat.  1510,  c.  283). 
Cooperation  by  American  Battle  Monuments  Com¬ 
mission. 

Act  of  March  4,  1923  (42  Stat.  1519,  §  10). 
Secretary  of  Agriculture  authorized  to  cooperate 
with  States  under  United  States  Cotton  Standards 
Act. 
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Act  of  June  7, 1924  (43  Stat.  653-655),  amended 
March  3,  1925  (43  Stat.  1127-28),  and  April  13, 
1926  (44  Stat.  242,  250).  Cooperation  in  protec¬ 
tion  of  forest  lands,  etc. 

Act  of  December  5,  1924  (43  Stat.  685).  ;  Coop¬ 
erative  investigations  of  feasibility  of  reclamation 
projects.  | 

Act  of  February  12,  1925  (43  Stat.  889-890). 
Amendments  to  acts  of  July  11,  1916,  etc.j  above. 

Act  of  February  24,  1925  (43  Stat.  9^0-972). 
Additional  appropriations  up  to  $60,000  for  agri¬ 
cultural  experiment  stations  authorized. 

Act  of  March  3,  1925  (43  Stat.  1108,  c.  424). 
Cooperative  maintenance  of  forest  experiment 
station.  j 

Note. — Similar  provisions  were  also  en¬ 
acted  July  3, 1926  (44  Stat.  838,  840). 


Joint  resolution  of  April  13,  1926  (44  Stat.  250, 
c.  135) .  Secretary  of  Agriculture  authorized  to  co¬ 
operate  with  States  in  connection  with  plant  quar¬ 
antine  regulations. 


Act  of  May  22,  1926  (44  Stat.  622-626).! 


Grant 


of  certain  lighthouse  reservations  to  New  York 


and  Michigan  for  park  purposes. 


Note. — This  act  is  typical  of  a  large  num¬ 
ber  of  recent  provisions. 


Act  of  May  25,  1926  (44  Stat.  649,  §  46).  Sec¬ 
retary  of  the  Interior  authorized  to  cooperate  with 
States  in  promoting  settlement  of  reclamation 
projects. 

Act  of  June  22,  1926  (44  Stat.  760,  c.  648). 
Amendments  to  act  of  July  11,  1916,  etc.  above. 

Act  of  June  25, 1926  (44  Stat.  768,  §  2),  amended 
March  3, 1927  (44  Stat.  1388).  Secretaries  of  In- 
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Act  of  March  3, 1921  (41  Stat.  1235).  Transfer 
of  certain  Indian  hospital  plants  to  State  of  Minne¬ 
sota,  on  assurance  that  Indians  will  be  admitted 
on  equal  terms  with  citizens  of  State. 

Note. — This  provision  is  typical  of  a  large 
number  of  recent  acts. 

Act  of  August  24, 1921  (42  Stat.  191,  §  13).  Sec¬ 
retary  of  Agriculture  authorized  to  cooperate  with 
States  under  Future  Trading  Act. 

Act  of  November  9, 1921  (42  Stat.  212-219).  Co¬ 
operation  in  construction  of  public  highways. 

Act  of  November  23,  1921  (42  Stat.  224r-226), 
amended  January  22,  1927  (44  Stat.  1024).  Co¬ 
operation  in  promotion  of  welfare  and  hygiene  of 
maternity  and  infancy. 

Act  of  September  20, 1922  (42  Stat.  857,  c.  349). 
Cooperation  in  protection  of  timber  against  fire, 
insects,  etc.,  authorized. 

Act  of  September  21, 1922  (42  Stat.  1003,  §  12). 
Secretary  of  Agriculture  authorized  to  cooperate 
with  States  under  Grain  Futures  Act. 

Act  of  September  22,  1922  (42  Stat.  1027,  §  5). 
Federal  Fuel  Distributor  authorized  to  cooperate 
with  States  in  carrying  out  his  duties. 

Act  of  January  24,  1923  (42  Stat.  1214).  Gift 
of  surplus  elk,  etc.,  to  States  authorized. 

Act  of  March  4,  1923  (42  Stat.  1510,  c.  283)* 
Cooperation  by  American  Battle  Monuments  Com¬ 
mission. 

Act  of  March  4,  1923  (42  Stat.  1519,  §  10). 
Secretary  of  Agriculture  authorized  to  cooperate 
with  States  under  United  States  Cotton  Standards 
Act. 
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Act  of  June  7, 1924  (43  Stat.  653-655),  amended 
March  3,  1925  (43  Stat.  1127-28),  and  April  13, 
1926  (44  Stat.  242,  250).  Cooperation  in  protec¬ 
tion  of  forest  lands,  etc.  I 

Act  of  December  5,  1924  (43  Stat.  685).  i  Coop¬ 
erative  investigations  of  feasibility  of  reclamation 
projects. 

Act  of  February  12,  1925  (43  Stat.  889-890). 
Amendments  to  acts  of  July  11,  1916,  etc.j  above. 

Act  of  February  24,  1925  (43  Stat.  970-972). 
Additional  appropriations  up  to  $60,000  for  agri¬ 
cultural  experiment  stations  authorized. 

Act  of  March  3,  1925  (43  Stat.  1108,  c.  424). 
Cooperative  maintenance  of  forest  experiment 
station. 


Note. — Similar  provisions  were  also  en¬ 
acted  July  3, 1926  (44  Stat.  838,  840). 


Joint  resolution  of  April  13,  1926  (44  Stat.  250, 
c.  135) .  Secretary  of  Agriculture  authorized  to  co¬ 
operate  with  States  in  connection  with  plant  quar¬ 
antine  regulations.  ! 

Act  of  May  22,  1926  (44  Stat.  622-626).!  Grant 
of  certain  lighthouse  reservations  to  Nejw  York 
and  Michigan  for  park  purposes. 


Note. — This  act  is  typical  of  a  large  num¬ 
ber  of  recent  provisions. 

Act  of  May  25,  1926  (44  Stat.  649,  §  id).  Sec¬ 
retary  of  the  Interior  authorized  to  cooperate  with 
States  in  promoting  settlement  of  reclamation 
projects. 

Act  of  June  22,  1926  (44  Stat.  760,  c.  648). 
Amendments  to  act  of  July  11,  1916,  etc.  above. 

Act  of  June  25, 1926  (44  Stat.  768,  §  2),  amended 
March  3,  1927  (44  Stat.  1388).  Secretaries  of  In- 
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terior  and  Commerce  authorized  to  cooperate  with 
States  in  investigations  as  to  potash  deposits. 

Act  of  July  2, 1926  (44  Stat.  803,  §  6) .  Secretary 
of  Agriculture  authorized  to  cooperate  with  States 
for  promotion  of  cooperative  marketing,  etc. 

Act  of  February  15,  1927  (44  Stat.  1102,  §  3). 
Secretary  of  Agriculture  authorized  to  accept  State 
certificates  as  to  condition  of  imported  milk  and 
cream. 

Act  of  March  3,  1927  (44  Stat.  1355,  §  3).  Sec¬ 
retary  of  Agriculture  authorized  to  cooperate  with 
States  for  prevention  of  destruction  of  farm  prod¬ 
ucts  without  sufficient  cause. 

Act  of  March  3, 1927  (44  Stat.  1373,  §  3).  Sec¬ 
retary  of  Agriculture  authorized  to  cooperate  with 
States  in  relation  to  statistics  of  grade  and  staple 
length  of  cotton. 

Act  of  March  4,  1927  (44  Stat.  1410,  §  9).  Sec¬ 
retary  of  Agriculture  authorized  to  cooperate  with 
States  in  enforcement  of  Federal  Caustic  Poison 
Act. 

Act  of  January  26,  1928  (45  Stat.  53,  c.  11). 
Secretary  of  Agriculture  authorized  to  cooperate 
with  States  in  rehabilitation  of  flood-devastated 
farm  areas. 

Act  of  April  10, 1928  (45  Stat.  413,  c.  335) .  Sec¬ 
retary  of  Smithsonian  Institution  authorized  to 
cooperate  with  States  in  ethnological  researches 
among  American  Indians. 

^NTote.  A  number  of  items  in  appropriation  acts 
include  provisions  for  their  expenditure  in  cooper¬ 
ation  with  State  authorities,  especially  under  the 
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Department  of  Agriculture ;  other  items  of  this 
sort  are : 

For  cooperation  in  preventing  spread  of  disease 
through  oysters  (43  Stat.  1343). 

For  cooperation  in  making  topographic  surveys 
(44  Stat.  961). 

For  cooperation  in  prevention  of  epidemic  and 
interstate  quarantine  service  (44  Stat.  1039). 

For  exchange  of  criminal  identification  records 
(44  Stat.  1193).  ; 

For  cooperation  in  securing  uniformity  in 
weights  and  measures  laws,  etc.,  (44  Stat.  1209). 
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Alabama  Power  Company,  a  Corporation, 
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I 

V. 

Harold  L.  Ickes,  Administrator  of  the  Federal 
Emergency  Administration  of  Public  {Works  ; 
Horatio  B.  Hackett,  Assistant  Administrator 
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BRIEF  FOR  APPELLEES 


STATEMENT  OF  THE  CASE1 

As  originally  brought,  these  were  five  suits  in 
the  District  Court  to  enjoin  the  making  of  loans 
and  grants  bv  the  United  States  to  ten  munic- 
ipalities  for  the  construction  of  electric-power 
distribution  systems  bv  those  municipalities  as 
part  of  a  national  program  of  public  works.  The 
plaintiffs  were,  respectively,  the  Texas  Utilities 
Company,  the  Alabama  Power  Company  (in  two 
cases),  the  Oklahoma  Utilities  Company,  and  the 
Iowa  City  Light  &  Power  Company.  The  defend¬ 
ants  are  the  Federal  Emergencv  Administrator  of 
Public  Works  and  certain  of  his  subordinates,  to¬ 
gether  with  the  Secretary  of  the  Treasury,  the 
Treasurer  of  the  United  States,  and  the  Chief  Dis¬ 
bursing  Officer  of  the  United  States  (Fdgs.  1-12, 
R.,  Yol.  I,  447-450).“  At  a  previous  stage  of  the 
litigation  the  bills  of  complaint  were  dismissed 

1  The  length  of  this  brief  is  to  be  explained  as  follows: 

(1)  Plaintiffs  in  their  brief  (p.  Ill  note)  have  incorpo¬ 
rated.  by  reference,  arguments  made  in  4  other  briefs  here¬ 
tofore  filed  in  this  Court. 

(2)  There  are  before  this  Court  on  this  appeal  3  con¬ 
solidated  cases. 

(3)  These  cases  involve  7  separate  contracts  with  7  cities. 

(4)  The  record  consists  of  3  printed  volumes,  of  1,270 
pages,  relating  to  a  trial  which  lasted  15  days. 

(5)  More  than  120  assignments  of  error  were  filed.  (A 
mere  summary  of  the  assignments  relied  on  occupies  12 
pages  of  plaintiffs'  brief,  pp.  25-37.) 

-  Unless  otherwise  indicated.  Record  references  are  to  the 
combined  Record  in  the  Alabama  and  Texas  cases. 
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and  the  plaintiffs  3  appealed  in  this  Court,  which, 
on  motion  of  the  defendants,  remanded  thje  causes 
to  the  District  Court  for  the  reason  that  jthe  loan 
and  grant  agreements  had  been  changed  in  mate¬ 
rial  respects  subsequent  to  the  order  of  the  Dis¬ 
trict  Court.  The  cases  were  thereafter  consoli¬ 
dated  for  trial  before  Chief  Justice  Wheat,  and 
the  present  appeal  is  from  his  decree  dismissing 
the  bills  on  the  merits. 

On  the  present  appeal  several  of  the  cases  are 
moot.  This  is  true  of  the  suits  by  the  Texas  Util- 
ities  Company  and  the  Oklahoma  Utilities  Com¬ 
pany,  and  of  the  suit  of  the  Alabama  Power  Com¬ 
pany  in  so  far  as  it  relates  to  a  proposed  loan  and 
grant  to  the  City  of  Florence,  Alabama.  The  cases 
which  remain  are  as  follows : 


1.  Alabama  Power  Company  v.  I  ekes  e\  al.,  No. 
6580,  involving  loans  and  grants  to  three  j cities  in 
Alabama :  Decatur,  Sheffield,  and  Tuscumbia.  The 
bill  of  complaint  in  this  case  appears  at  pp.j  216-248 
of  Volume  I  of  the  Record,  and  the  answer  of  the 
defendants  at  pp.  250-259. 

2.  Alabama  Power  Company  v.  Ickes  ct  al.,  No. 
6583,  involving  loans  and  grants  to  three! cities  in 
Alabama :  Guntersville,  Hartselle,  and  Russellville. 
The  bill  of  complaint  in  this  case  appears  at  pp. 

::  For  convenience  of  reference  to  the  trial  court’s  findings 
and  conclusions,  we  refer  to  appellants  as  plaintiffs  and 
appellees  as  defendants.  i 

119913—37 - 2 
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334-366  of  Volume  I  of  the  Record,  and  the  answer 
of  the  defendants  at  pp.  368-377. 

3.  Iowa  City  Light  cf*  Power  Co.  v.  lakes,  et  al ., 
No.  6865,  involving  a  proposed  grant  only,  to  Iowa 
City,  Iowa.  The  pleadings  in  this  case  are  printed 
in  a  separate  volume.  The  bill  of  complaint  ap¬ 
pears  at  pp.  2-30  (exclusive  of  exhibits)  and  the 
answer  of  the  defendants  at  pp.  102-113. 

Each  of  the  bills  of  complaint  sought  injunctive 
relief  on  the  ground  that  the  statutes  authorizing 
the  proposed  loans  and  grants  are  unconstitutional 
and  that  the  loans  and  grants  themselves  are  unau¬ 
thorized  by  the  statutes.  The  loans  and  grants  in¬ 
volved  in  case  No.  6580  are  proposed  to  be  made 
under  the  authoritv  of  Title  II  of  the  National  In- 
dustrial  Recovery  Act,  48  Stat.  200,  as  continued  by 
Section  12  of  the  Emergency  Relief  Appropria¬ 
tion  Act  of  1935, 49  Stat.  115.  The  loans  and  grants 
involved  in  cases  No.  6583  and  No.  6865  are  pro¬ 
posed  to  be  made  under  the  authority  of  the  Emer¬ 
gency  Relief  Appropriation  Act  of  1935  (Conclu¬ 
sion  11,  R.,  Vol.  1,  470). 

After  an  extensive  trial,  the  lower  court  ren¬ 
dered  an  opinion,  holding  that  the  statutes  in¬ 
volved  are  constitutional,  that  the  action  contem¬ 
plated  by  the  defendants  is  authorized  by  the 
statute,  and  that  the  plaintiffs  were  entitled  to 
raise  these  questions  (R.,  Vol.  I.  437-447).  There¬ 
after  the  court  entered  comprehensive  findings  of 
fact  and  conclusions  of  law  (R.,  Vol.  I,  447-468, 
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468-472). 4  The  decree  dismissing  the  bills  on  the 
merits  was  filed  June  26,  1936  (R.,  Yol.i  I,  472). 
Appeal  was  duly  allowed  to  the  plaintiffs  ( ibid .). 

Certain  basic  facts  as  found  by  the  trial  justice 
are  not  subject  to  controversy.  ; 

The  plaintiffs’  franchises. — None  of  the  plain¬ 
tiffs  has  an  exclusive  franchise.  The  franchises 
granted  to  the  Alabama  Power  Company  by  the 
cities  of  Sheffield  and  Tuscumbia  expired  in  Oc¬ 
tober  1932  (Fdg.  15,  R.,  Vol.  I,  451).  The  fran¬ 
chise  of  the  Alabama  Power  Company  granted  by 
the  eitv  of  Decatur  became  effective  on  Januarv 
27,  1920,  for  a  period  of  thirty  years.  The  fran¬ 
chises  granted  to  the  same  company  by  the  towns 
of  ITartselle,  Guntersville,  and  Russellville  are  in¬ 
determinate,  non-exclusive  franchises  (ibid.).  The 
franchises  granted  to  the  Iowa  City  Light;  &  Power 
Company  expired  in  1932  (Fdg.  16,  R.,  Yol.  I, 
451).  The  question  of  a  renewal  of  the  franchise 
was  submitted  to  a  popular  vote  in  October  1932, 
and  the  renewal  was  rejected.  The  franchise 


4  The  findings  of  fact  and  conclusions  of  law  of  the  trial 
court  as  they  appear  in  the  Record  are  headed  by  the 
caption  “Defendants'  Proposed  Findings  of  Fact  and  Con¬ 
clusions  of  Law."  Findings  and  conclusions  were  prepared 


by  the  Counsel  for  plaintiffs  and  defendants  at  the  request 
of  the  trial  court  after  the  opinion  in  the  cases  had  been 


rendered.  The  draft  submitted  by  the  defendants  was 

%/ 


changed  by  the  court  in  several  respects  after !  much  dis¬ 
cussion  with  Counsel  for  both  plaintiffs  and  defendants. 
The  words  “Defendants’  Proposed"  were  inadvertently  left 
in  the  caption  of  the  findings  and  conclusions  as  they  ap¬ 
pear  in  the  Record  and  have  no  significance  whatsoever. 
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thereafter  expired  on  January  11,  1934,  in  accord¬ 
ance  with  its  terms  (ibid.). 

Authority  of  cities  to  build  plants. — All  the  cities 
are  authorized  under  State  law  to  construct  and 
operate  municipal  electric  plants  and  distribution 
systems,  and  to  issue  bonds  for  the  purpose  of 
financing  construction  of  such  plants  and  to  re¬ 
ceive  grants  for  that  purpose  (Fdg.  19,  R.,  Vol.  I, 
452-453). 

Applications  of  the  cities  for  loans  and  grants. — 
It  was  conceded  by  counsel  for  the  plaintiff,  as 
stated  in  the  opinion  of  the  District  Court,  that 
not  only  do  the  cities  have  the  legal  power  to  build 
competing  municipal  plants,  but  that  “prior  to  the 
enactment  of  the  statutes  involved  they  had  a  de- 
sire  to  build  such  plants”  (R.,  Vol.  I,  438).  In 
each  of  the  cities  involved  a  public  election  was 
held  to  determine  whether  the  city  should  erect  a 
municipal  power  plant.  In  each  instance  the  pro¬ 
posal  carried  by  substantial  majorities  (Fdgs.  20- 
30,  R.,  Vol.  1,453-459). 

The  loan  and  grant  agreements. — Each  of  the 
existing  agreements  which  are  the  subject  matter 
of  the  present  suits  is  set  out  in  full  in  the  record  as 
follows : 


Decatur - 

Sheffield _ 

Tuscurabia _ 

Guntersville _ 

Hartselle - 

Russellville - 

Iowa  City,  Iowa- 


— It.,  Vol.  I.  259-27S 

_ R.,  Vol.  I,  297-315 

_ R..  Vol.  1, 315-334 

_ R..  Vol.  1. 37S-397 

_ R.,  Vol.  1,398-417 

_ R.,  Vol.  I,  417-436 

Iowa  Record  114-131 
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Each  of  the  agreements,  except  that  with  Iowa 
City,  is  for  a  loan  and  grant.  In  the  case!  of  Iowa 
City,  only  a  grant  was  requested  and  is  proposed 
to  be  made.  An  examination  of  the  contracts  will 
indicate  that  those  entered  into  pursuant  to  the 
1933  Act  provide  for  a  grant  in  an  amount  not  to 
exceed  30%  of  the  cost  of  the  labor  and  materials 
employed  upon  project ;  those  entered  into  pursu¬ 
ant  to  the  1935  Act  provide  for  a  grant  not  to  ex¬ 
ceed  45%  of  the  cost  of  the  project. 

The  contracts  are  all  substantiallv  the  same. 

%/ 

They  provide  for  the  purchase  by  the  United  States 
of  revenue  bonds  of  the  borrower  which  bear  4% 
interest  per  annum  and  mature  serially,  j  The  de¬ 
tailed  provisions  of  the  contracts  relate  to  the  con¬ 
tinued  responsibility  of  the  borrower  and  its  ability 
to  complete  the  project,  the  filing  of  plans  and 
specifications,  the  furnishing  of  information  con¬ 
cerning  progress  of  the  work,  and  the  carrying  of 
insurance  on  the  project.  These  provisions  are,  of 
course,  designed  to  safeguard  the  security  of  the 
loans.  The  agreements  also  provide  as  conditions 
precedent  to  the  making  of  loans  and  grants  that 
certain  labor  conditions  be  met  by  the  cities  in  the 
construction  of  the  plants.  With  respect  to  rates, 
the  agreement  with  Iowa  City,  for  a  grant  only, 
contains  no  provision.  The  agreements  for  loans 
and  grants  to  the  other  cities  contain  the  following 
provisions  with  respect  to  rates.  (For  illustration, 
the  agreement  with  the  city  of  Decatur,  Alabama, 
is  quoted:) 
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13.  The  Administrator  and  the  Govern¬ 
ment  shall  have  no  rights  or  power  of  any 
kind  with  respect  to  the  rates  to  be  fixed  or 
charged  by  the  project,  excepting  only  such 
rights  as  thev  mav  have  as  a  holder  of  such 
bonds  under  the  Constitution  and  laws  of 
Alabama  and  the  lawful  proceedings  of  the 
Applicant,  taken  pursuant  thereto,  in  au¬ 
thorizing  the  issuance  of  such  bonds. 

14.  This  offer  is  made  with  the  express 
understanding  that  neither  the  loan  nor  the 
grant  herein  described  is  conditioned  upon 
compliance  by  the  Applicant  with  any  con¬ 
ditions  not  expressly  set  forth  herein. 
There  are  no  other  agreements  or  under¬ 
standings  between  the  Applicant  and  the 
Government  or  any  of  its  agencies  in  any 
way  relating  to  said  Project  or  to  the 
financing  or  the  construction  thereof  (R.  I., 
266). 

Neither  the  United  States  nor  any  of  the  de¬ 
fendants  has  any  power  to  control  the  operation 
of  the  projects  after  construction  is  completed 
(Fdg.  38,  R.,  Vol.  I,  463). 

No  attempt  was  made  by  the  plaintiffs  in  any 
ease,  except  with  respect  to  Plainview,  Texas,  to 
prove  that  the  loans  were  not  reasonably  secured 
and  that  the  projects  were  not  self-liquidating 
(Fdg.  42,  R.,  Vol.  I,  465).  In  the  case  of  Plain- 
view,  Texas,  which  has  become  moot  and  is  not 
before  this  Court,  extensive  testimony  was  pre¬ 
sented  by  both  sides  on  this  question,  and  the  Dis¬ 
trict  Court  found  that  there  was  substantial  evi- 


9 


deuce  to  support  the  determination  of  the  Adminis¬ 
trator  that  the  project  was  self -liquidating  and 

that  the  loan  was  reasonably  secured  ( ibid J). 

! 

Each  of  the  projects  herein  involved  has  been 
approved  by  the  Administrator  and  by  the  Presi¬ 
dent  of  the  United  States  (Fdg.  43,  R.,  Yol.  I,  465; 
II,  339-346;  355-361).  j 

Pursuant  to  the  Emergency  Relief  Appropria- 
tion  Act  of  1935,  the  President  has  determined  that 
in  the  case  of  the  projects  to  be  constructed  in  the 
cities  of  Iowa  City,  Iowa,  and  Hartselle,  Russell¬ 
ville,  and  Guntersville,  Alabama,  with  funds  ap¬ 
propriated  under  that  Act,  25%  of  the  loan  or 
grant  or  the  aggregate  thereof,  will  be  expended 
for  work  on  each  project  (Fdg.  44,  R.,  Yol.  I,  465; 
II,  345,  358). 

The  Public  Works  program. — A  total  of  7,957 
projects,  of  many  different  types  and  extending 
into  every  county  in  the  United  States  except 
three,  have  been  approved  by  the  Public  Works 

Administration  and  funds  allocated  therefor.  Of 

! 

this  number  260  are  electric  power  projects:,  only  85 
being  located  in  places  where  privately  owned  elec¬ 
tric  facilities  are  now  being  operated.  The  amount 
allotted  for  all  non-Federal  P.  W.  A.  projects  is 
$1,222,636,961.  The  total  allotted  for  the  85  com- 

i 

peting  electric  projects  is  $58,768,800,  represent¬ 
ing  1.1%  of  the  total  number  of  allotments  and 
4.8%  of  the  total  amount  of  allotments  (Fdg.  40, 
R.,  Yol.  I,  464-465 ;  II,  539) .  | 

The  procedure  for  handling  applications  is  out¬ 
lined  in  Finding  31  (R.,  Yol.  I,  459-461).'  Loans 
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and  grants  for  the  financing  of  municipal  electric 
projects  were  dealt  with  in  the  same  manner  and 
judged  by  the  same  tests  as  other  projects  (Fdg. 
32,  R.,  Yol.  I,  461). 

CONCERNING  PLAINTIFFS’  ASSIGNMENTS  OF  ERROR 

Each  of  the  plaintiffs  filed  more  than  40  assign¬ 
ments  of  error  (Alabama  Power  Record,  I,  482- 
490;  491-500;  Iowa  Record,  170  to  179).  And 
plaintiffs  have  lumped  many  of  them  together  in  a 
mere  summary  occupying  12  pages  of  their  brief 
(pp.  25-37). 

The  Supreme  Court  has  often  condemned  that 
practice.  Thus  in  Phillips  etc.  Const.  Co.  v.  Sey¬ 
mour ,  91  U.  S.  646,  648,  the  Court  said : 

The  object  of  the  rule  requiring  an  as¬ 
signment  of  errors  is  to  enable  the  court  and 
opposing  counsel  to  see  on  what  points  the 
plaintiff's  counsel  intend  to  ask  a  reversal 
of  the  judgment,  and  to  limit  the  discussion 
to  those  points.  This  practice  of  unlimited 
assignments  is  a  perversion  of  the  rule,  de¬ 
feating  all  its  purposes,  bewildering  the 
counsel  of  the  other  side,  and  leaving  the 
court  to  gather  from  a  brief,  often  as  prolix 
as  the  assignments  of  error,  which  of  the 
latter  are  really  relied  on.  We  can  only  try 
to  respond  to  such  points  made  by  counsel 
as  seem  to  be  material  to  the  judgment  which 
we  must  render. 

In  Chesapeake  &  O.  Canal  Co.  v.  United  States ,  250 
U.  S.  123,  124  (where  there  were  41  assignments 
of  error)  the  Supreme  Court  again  condemned  the 
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practice,  quoting  from  the  Phillips  case  with 
approval. 

In  Grayson  v.  Lynch ,  163  U.  S.  468,  471,  the 
Court  said : 

In  this  case,  which  was  tried  by  the  court 
without  a  jury,  there  are  fifty-three  assign¬ 
ments  of  error  taken  to  the  introduction  of 
much  of  the  testimony  and  to  the  finding  of 
the  principal  facts.  As  usual,  when  the  as¬ 
signments  are  so  numerous,  it  will  be  neces¬ 
sary  to  consider  but  few  of  them. 

In  Central  Vermont  By.  v.  White ,  238  U.lS.  507, 
509,  the  Court  quoted  with  approval  from  Chicago 
Great  Western  By.  v.  McDonough,  161  Fed.  659, 
to  the  effect  that  the  filing  of  a  large  number  of 
assignments  “  points  to  nothing  and  thwarts  the 
purpose  of  the  rule.  ’  ’ 

This  Court  has  often  held  that  an  assignment  of 
error  is  waived  if  not  argued  in  the  brief.  :  Smith 
v.  Bickford,  85  F.  (2d)  705;  S.  S.  Kresge  Co.  v. 
Kenney /  86  F.  (2d)  651.  A  careful  study  of  the 
summary  in  plaintiffs’  brief  of  the  assignments  of 
error  shows  that  some  of  those  assignments  have 
not  even  been  mentioned  in  the  brief.  As  to  many 
others,  there  is  nothing  in  the  brief  except  a  mere 
mention  in  the  summary.  We  submit  that,  as  to 

——————— —  l 

5  See  also,  Clark  v.  TJ .  S 285  Fed.  437,  438  (C.  C.  A.  3) ; 
Michigan  Home  Colony  Co.  v.  Tabor ,  141  Fed.  332,  333 
(C.  C.  A.  8) ;  Sartain  v.  U.  $.,  16  Fed.  (2d)  704,  705 
(C.  C.  A.  5),  where  there  were  14  assignments  of  error  cov¬ 
ering  14  printed  pages;  Cochran  v.  U.  S..  41  Fed.  (2d)  193, 
196  (C.  C.  A.  8). 
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those  assignments  which  are  merely  thus  siunma- 
rized,  there  has  been  in  no  real  sense  an  argument 

i 

of  the  assignments  and  that  accordingly  the  plain¬ 
tiffs  have  waived  them. 

ARGUMENT  ON  THE  FACTS 

The  trial  of  these  cases  consumed  fifteen  days 
(R.,  Vol.  II.  1).  They  were  heard  in  open  court 
bv  the  Trial  Justice.  Forty  witnesses  were  called 
and  numerous  documents  introduced.  The  record 
is  voluminous.  The  lower  court,  after  careful  con¬ 
sideration  of  evidence,  filed  an  opinion  on  June  5, 
1936  (R.,  V.  I,  437-447)  and  after  further  study, 
made  findings  and  conclusions  of  law  on  June  26, 
1936  (R.  I,  447-468). 

It  is  well  settled  that  the  Court  of  Appeals  will 
not  disturb  the  trial  court  7s  findings  of  fact  unless, 
upon  examination  of  the  evidence,  they  are  clearly 
wrong.  This  court  has  recently  so  held  in  Garrity  v. 
District  of  Columbia,  86  Fed.  (2d)  207,  216;  Ilazen 
v.  Hawley,  86  Fed.  (2d)  217,  222.  And  that  rule  is 
especially  applicable  in  cases  such  as  this  where  the 
trial  lasted  for  many  days,  the  court  heard  numer¬ 
ous  witnesses,  and  considered  a  vast  amount  of 
document  a  ry  evidence . 

Notwithstanding  the  line  of  authorities  on  the 
conciusiveness  of  the  trial  court’s  finding  of  facts, 
plaintiffs,  in  the  portions  of  their  brief  entitled 
“Argument  on  the  Facts”  (pp.  53-84)  and  “Argu¬ 
ment  on  Exclusion  of  Evidence”  (pp.  38-53) 
assert  or  assume  that  the  facts  in  these  cases  are 


different  from  what  they  were  found  to  be  by  the 
trial  court.  Even  assuming,  arguendo ,  that  the 
findings  of  the  trial  court  are  not  binding  upon  the 
Court  of  Appeals,  the  record  clearly  establishes  the 
correctness  of  these  findings,  and  completely  re¬ 
futes  the  contrary  assertions  and  assumptions  of 

fact  by  the  plaintiffs  in  their  brief. 

* 

Plaintiffs  have  picked  out,  here  and  there,  from 
the  592  printed  pages  of  the  narrative  of  the  testi¬ 
mony,  bits  of  evidence,  frequently  omitting  the  con¬ 
text  or  countervailing  testimony,  in  an  effort  to 
contradict  the  findings  of  the  Chancellor.  To  con¬ 
sider  each  of  these  items  (a  mere  summary  of  most 
of  which  occupies  8  pages  of  plaintiffs  brief,  pp. 
30-87)  in  order  to  determine  whether  plaintiffs 
have  ignored  the  context  or  whether  there  is  coun¬ 
tervailing  testimony,  puts  an  undue  burden  on  this 
court.  We  shall  endeavor,  however,  to  discuss  all 
those  items. 

THE  EVIDENCE  ESTABLISHES  THAT  THE  PHASE  :  OF  THE 
PUBLIC  WORKS  ADMINISTRATION  ACTIVITY  HERE 
UNDER  EXAMINATION  IS  BEING  CARRIED  ON  AS  A  PART 

OF  A  PROGRAM  TO  RELIEVE  NATION-WIDE  UNEMPLOY- 

! 

MENT  AND  NOT  AS  A  PART  OF  A  NATIONAL  POWER 
POLICY  OR  PROGRAM  TO  REDUCE  OR  REGULATjE  LOCAL 
ELECTRIC  RATES  OR  TO  PROMOTE  PUBLIC  OWNERSHIP 
OF  ELECTRIC  UTILITIES 

Alleged  power  policy  of  the  Public  Works 

Administration 

In  the  portion  of  the  plaintiffs  ’  brief  demoted  to 
“ Argument  On  The  Facts”  (Plaintiffs’  Brief,  pp. 
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53-84),  an  attempt  is  made  to  single  out  power 
projects  from  the  public  works  program  and  to 
ascribe  to  these  projects  a  special  policy  of  the 
Public  Works  Administration.  The  record  clearlv 
establishes  that  the  policy  of  the  Public  Works 
Administration  with  respect  to  power  projects  is 
no  different  from  that  which  applies  to  any  other 
type  of  project  for  the  construction  of  which  a 
city,  county,  or  other  public  body  makes  applica¬ 
tion  to  the  Public  Works  Administration  for 
financial  aid. 

The  trial  court  made  the  following  finding  of 
fact : 

Loans  and  grants  for  the  financing  of 
municipal  projects  were  dealt  with  in  the 
same  manner  and  judged  by  the  same  tests 
as  other  projects  (R.  I,  461). 

The  Public  Works  Administration  did  not  soli¬ 
cit  power  applications.  It  did  not  give  any  pref¬ 
erence  to  power  projects.  It  did  not  use  allot- 

i 

ments  for  powder  projects  as  a  club  to  force  utility 
companies  to  lower  rates.  Each  of  these  proposi¬ 
tions  is  fully  supported  by  the  record. 

i 

(1)  Alleged  solicitation  of  power  projects 

The  applications  of  the  six  Alabama  cities  and 
the  Iowa  city  involved  in  this  litigation  were  filed 
with  the  Public  W orks  Administration  along  with 
the  applications  of  thousands  of  other  cities.  In 
every  one  of  these  cases,  the  choice  of  project  for 
which  financial  aid  was  sought  was  made  by  the 
citv.  The  Public  Works  Administration  let  it  be 
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known  throughout  the  country  that  applications 
for  grants  or  loans  and  grants  would  be  received, 
and  even  encouraged  the  filing  of  applications,  but 
no  city  in  any  case  wras  solicited,  urged,  or  even 
requested  to  construct  any  particular  project  or 
any  particular  type  of  project.  The  evidence 
shows  that  each  of  the  cities  (having  desired, 
previous  to  the  enactment  of  the  federal  statutes, 
to  engage  in  the  municipal  production  or  distri¬ 
bution  of  electric  power)  entirely  on  its  own  initia¬ 
tive  applied  for  federal  funds  to  aid  in  financing 
the  construction  of  municipal  power  plants  or  dis¬ 
tribution  svstems. 

•/ 

Mr.  Glenn,  Mavor  of  the  Citv  of  Florence,  called 
as  a  witness  on  behalf  of  the  plaintiffs,  testified  as 
follows :  I 


The  steps  I  took  as  mayor  to  bring  about 
the  acquisition  or  construction  of  a  munici¬ 
pal  plant  were  the  following:  I  first  made 
an  investigation  of  the  State  laws  of  the 
State  of  Alabama  to  see  what  they  would 
permit  a  city  to  do  that  did  not  own  its  dis¬ 
tribution  system  in  the  way  of  borrowing 
money.  That  investigation  began,  I  would 
say,  in  November  1932.  *  *  *  No  one 

in  P.  W.  A.  asked  me  to  file  this  applica¬ 
tion.  And  the  work  was  not  greatly  expe¬ 
dited  by  P.  W.  A.  I  had  to  bring  Congres¬ 
sional  and  Senatorial  pressure  and  every 
sort  of  pressure  on  P.  W.  A.  to  get  them  to 
do  anything.  Nobody  urged  me  to  make  the 
application  except  the  citizens.  They  voted 
about  lli/o  to  one  to  go  into  the  powOr  busi- 
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ness  and,  I  was  their  servant,  a  public  of¬ 
ficial,  and  had  been  attempting  to  get  them 
into  the  power  business  (R.  II,  140, 142). 

The  city  attorney  for  the  City  of  Guntersville, 
also  called  as  a  witness  for  plaintiffs,  testified  as 
follows : 

Our  city  is  located  on  the  Tennessee  River 
above  Wilson  Dam  and  we  began  visualizing 
getting  some  cheaper  power.  The  first  talk 
of  it  developed  back  about  1931  and  it  was 
about  the  time  of  the  creation  of  the  Muscle 
Shoals  Commission  by  the  States  of  Tennes¬ 
see  and  Alabama.  *  *  *  So  in  1933 
there  was  introduced  in  the  House  of  Rep¬ 
resentatives  what  is  known,  in  common  par¬ 
lance  in  Alabama,  as  the  Carmichael  Dill. 
It  is  my  recollection  that  the  bill  passed  and 
was  approved  in  April  1933.  *  *  *  This 
bill  authorized  the  holding  of  these  elec¬ 
tions  to  determine  whether  or  not  the  mu¬ 
nicipality  should  undertake  these  power 
projects.  *  *  *  We  held  the  election  at 

that  time  and  the  result,  I  believe,  was  about 
243  in  favor  of  it  and  70  against  it.  The 
city  made  application  to  Public  Works  Ad- 
1  ministration  about  November  20,  1933,  ac¬ 
cording  to  my  recollection.  Nobody  except 
the  City  Council  and  the  citizens  of  Gim- 
tersville  solicited  us  to  do  so.  We  had  dif¬ 
ficulty  in  getting  action  or  the  application. 
We  got  our  application  for  the  loan  filed  and 
then  the  matter  was  referred  to  the  Ad¬ 
visory  Board  for  the  State  of  Alabama  con- 
sisting  of  three  members.  The  power  com- 
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pany  asked  for  and  obtained  a  hearing  (R. 
II,  155,  156). 

And  so  in  the  ease  of  all  of  the  cities  involved 
in  this  litigation.  By  overwhelming  majorities  of 
their  electorates,  each  city  voted  to  go  into  the 
power  business,  and,  without  solicitation  from  the 
Public  W orks  Administration,  submitted  their  ap¬ 
plications  for  loans  and  grants.  The  election  car¬ 
ried  in  Decatur  bv  a  vote  of  3  to  1,  in  Guntersville 
by  a  vote  of  3%  to  1,  in  Russellville  by  a  vote  of 
4  to  1,  in  Sheffield  by  a  vote  of  6  to  1,  in  Florence 
by  a  vote  of  14%  to  1,  in  Hartselle  by  a  vote  of 
1 G1/^  to  1,  and  in  Tuscumbia  by  a  vote  of  42  to  1 
(R.  I,  453-457). 

The  trial  court’s  finding  on  the  question  of 
whether  the  Public  Works  Administration  solic¬ 
ited  power  applications  is  as  follows : 

i 

Inducement 

The  determination  of  whether  municipal 
competition  with  privately-owned  utilities, 
or  the  elimination  of  competition  by  pri¬ 
vately-owned  utilities  where  their  j  fran¬ 
chises  had  expired,  was  desirable,  was  made 
by  the  cities  involved  and  not  by  PWA. 

Each  of  the  municipalities  involved  in 
this  suit  determined  to  enter  into  the  elec¬ 
tric  distribution  business  of  its  own  free 
will.  There  was  no  solicitation  or  coercion 
on  the  part  of  any  of  the  defendants,  their 
agents,  or  subordinates.  There  was  and  is 

i 

no  conspiracy  between  any  of  the  defend- 
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ants  and  any  other  person,  nor  is  there  any 
other  effort  on  the  part  of  any  of  the  de¬ 
fendants  to,  nor  are  their  actions  motivated 
by  a  desire  to,  cause  injury  or  financial  loss 
to  the  plaintiffs,  or  to  regulate  their  rates  or 
electric  rates  generally,  or  to  foster  mu¬ 
nicipal  ownership  of  utilities  (R.  I,  462). 

Plaintiffs  assert  (Brief  p.  75)  that  that  was 
an  “amazing  finding.”  It  would  indeed  be 
amazing — if  the  record  supported  plaintiffs’ 
shockingly  inaccurate  remarks  (Brief  p.  8)  that 
4  6  the  admitted  purpose”  of  the  loans  and  grants 
was  “to  induce  municipalities  to  undertake  the 
construction  of  the  proposed  electric  projects”  and 
that  “in  the  publicity  given  the  Administrator’s 
offers  to  make  loans  and  grants,  a  prominent  place 
was  given  to  the  special  preference  for  publicly 
owned  electric  utility  projects  over  other  types  of 
expenditure.”  Those  remarks  (repeated  hi  divers 
forms  some  half  dozen  times  in  plaintiffs’  brief) 
are  entirely  contrary  to  the  evidence. 

It  is  true  that  the  Administrator,  on  behalf  of 
the  United  States,  offered  to  make  loans  and  grants 
to  cities  to  aid  in  the  financing  of  the  construction 
by  them  of  any  one  or  more  of  a  very  considerable 
hind  of  public  works  projects  to  be  owned  and  oper¬ 
ated  by  those  cities .  Any  one  of  the  cities  involved' 
in  the  cases  at  bar ,  had  it  so  chosen ,  could  have 
received,  as  other  cities  did,  such  financial  aid  for — 

(a)  Schools; 

(b)  Parks; 
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(c)  Hospitals;  j 

(d)  Sewers; 

(e)  Libraries; 

; 

(f)  Swimming  pools ; 

(g)  Bridges;  j 

(h)  Warehouses; 

(i)  Tunnels; 

(j)  Docks; 

(k)  Markets;  j 

(l)  Canals;  j 

(m)  Viaducts; 

(n )  W aterworks ;  j 

(o)  Auditoriums,  etc.,  etc. 

No  effort  whatsoever  was  made  by  the  Admin¬ 
istrator  to  influence  the  determination  by  the 
cities  of  their  choice  of  the  kind  of  project  for 
which  they  sought  such  aid.  That  determination 
was  left  entirely  to  the  States  and  their  cities. 
There  is  not  a  syllable  of  evidence  to  the  effect 
that  the  Administrator  made  any  special  effort 
to  bring  about  the  construction  of  competitive 
municipally  owned  power  projects.  The  desire  of 
the  particular  cities  whose  projects  are  involved  in 
the  cases  at  bar  to  build  competitive  power  plants, 
as  above  noted,  pre-existed  the  federal  statutes  in¬ 
volved  in  these  cases  and  ante-dated  the  appoint¬ 
ment  of  the  defendant  or  anyone  else  as  Adminis¬ 
trator.  And  the  determination  to  build  such 
plants,  and  to  seek  financial  aid  from  the  Adminis¬ 
trator  for  such  purpose,  was  entirely  local.  j 

119915—37 - 3 
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What  plaintiffs  have  done  is  (1)  to  take  any 
statement  made  anywhere  that  PWA  (in  its  efforts 
to  increase  employment  through  the  construction 
of  any  kind  of  public  works  meeting  the  statutory 
requirement)  was  eager  to  have  cities  apply  for 
loans  or  grants  for  the  construction  of  any  kind  of 
authorized  project,  and  then  (2)  to  edit  those 
PWA  statements  by  omitting  all  reference  to  any¬ 
thing  except  power  projects.  By  that  distortion 
(repeated  some  half  dozen  times  on  their  brief) 
plaintiffs  try  to  make  it  seem  as  if  the  Adminis¬ 
trator  had  4 ‘the  admitted  purpose”  of  stimulating 
power  projects  in  particular.  Thus  editing  the 
evidence,  plaintiffs  arrive  at  the  result — which  they 
find  “amazing” — that  the  trial  court  (which  heeded 
the  actual  evidence  and  not  plaintiffs’  unfairly  dis¬ 
torted  version  thereof)  ignored  the  record  in  mak¬ 
ing  his  findings. 

Th6  following  are  examples  of  plaintiffs’  method 
of  mutilating  the  record  in  order  to  support  their 
assertion  that  the  trial  court’s  findings  were 
erroneous : 

(1)  Plaintiffs  (Brief,  p.  78)  refer  to  a  letter  sent 
by  the  PWA  State  Board  for  Alabama  to  all  Ala¬ 
bama  cities.  But  that  letter  savs  that  PWA  will 

%/ 

receive  applications  for  “various  classes  of  public- 
works”,  enumerating  water  works  and  sewerage 
systems ,  markets ,  viaducts,  bridges,  canals,  etc.,  as 
well  as  electric  power  and  light  plants  (R.  A^ol.  II, 
pp.  437-438). 
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•  i 

(2)  Press  Release  No.  152,  dated  September  15, 

1933  (R.  Vol.  II,  p.  424),  is  quoted  in  part  by  plain¬ 
tiffs  (Brief  p.  77).  It  makes  no  mention  what¬ 
ever  of  power  plants,  but  says  that  “Thus  far 
PWA  has  approved  more  than  2,200  projects  of 
every  character.”  | 

(3)  Press  Release  No.  1864  offered  by  plaintiffs 
and  received  in  evidence  (R.  Vol.  II,  p.  447)  gives 
an  analysis  of  1,000  completed  projects.-  It  in- 

j 

eludes  schools,  other  buildings,  sewer  systems,  engi¬ 
neering  structures,  waterworks,  streets  and  high¬ 
ways,  flood  control,  power;  and  it  states  that  “the 
most  common  types  of  project”  were  “schobl  build¬ 
ing  construction,  with  sewerage  systems  and  water¬ 
works  next,  followed  by  other  common  types  of 


PWA  construction  such  as  bridges,  streets,  public 
buildings,  and  engineering  structures” — power 
plants  not  even  being  enumerated  among  the  “most 
common  types  of  projects.”  j 

(4)  Plaintiffs  (Brief  pp.  76-77)  quote  from  the 


initial  Rules  and  Regulations  issued  July 


31,  1933 


(Circular  No.  1,  R.  Vol.  II,  pp.  362-382),  in  such  a 


way  as  to  convey  the  impression  that  special  atten¬ 


tion  was  given  therein  to  “electric  power  and  light 
plants”;  but  a  reading  of  that  circular  will  show 


merely  that  that  circular,  issued  a  few  weeks  after 


the  1933  statute  was  enacted,  enumerates,  among 
the  numerous  types  of  non-federal  public  works 
projects  eligible  for  loans  under  the  statute,  high¬ 
ways,  parkways,  publicly  owned  buildings,;  bridges, 
tunnels,  docks,  viaducts,  waterworks,  electric  power 
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and  light  plants,  canals,  markets,  soil  erosion,  river 
and  harbor  improvements,  flood  control,  river  and 
drainage  improvements.  It  is  true  that  the  Public 
Works  Administration  received  and  considered  ap¬ 
plications  for  all  types  of  municipal  projects  other 
than  power  projects,  which,  if  constructed,  would 
be  competitive  with  projects  owned  by  private  indi¬ 
viduals  or  corporations.  Indeed,  it  would  be  diffi¬ 
cult  to  conceive  of  a  comprehensive  program  of 
non-Federal  public  works  (i.  e.,  by  municipalities 
and  States)  which  would  not  involve  numerous 
projects  which  would  compete  with  enterprises 
already  being  carried  on  for  profit  under  private 
auspices  (e.  g.,  bridges,  hospitals,  schools,  etc.) 

The  undisputed  evidence  shows,  and  the  court 
found  the  following:  “A  total  of  7,957  projects,  of 
many  different  types  and  extending  into  every 
county  of  the  United  States  except  three,  have 
been  approved  by  the  Public  Works  Administra¬ 
tion  and  funds  allocated  therefor”,  and  out  of 
that  total,  only  “260  are  electric  power  projects, 
85  being  located  in  places  where  privately  owned 
electric  facilities  are  now  being  operated.”  So 

i  _ 

that  out  of  7,957  PWA  projects,  but  85  are  com¬ 
petitive  power  projects.  More  than  that,  “The 
amount  allotted  for  all  non-Federal  PWA  proj¬ 
ects  is  $1,222,636,961.  The  total  allotted  for  the 
85  competing  electric  projects  is  $58,768,000,  rep¬ 
resenting  1.1%  of  the  total  number  of  allotments 
and  4.8%  of  the  total  amount  of  allotments” 
(Finding  No.  40,  R.  I,  464,  465;  II,  539). 


i 
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That  is  a  striking  answer  to  the  colorful  argu¬ 
ment  of  plaintiffs  as  to  the  Administrator’s  zeal 
in  stimulating  competitive  power  projects. 

j 

(2)  Alleged  preference  to  power  applications  J 

Plaintiffs  (Brief  p.  63)  speak  of  the  Adminis¬ 
trator’s  “repeated  insistence  that  his  subordinates 
give  preference  to  power  projects.”  That  again  is 
an  unwarranted  statement  (often  repeated  by 
plaintiffs)  based  again  on  plaintiffs’  editing  of  the 
true  record  facts,  which  are  as  follows: 

Most  of  the  applications  received  by  the  Public 
Works  Administration  were  for  grants  or  loans 
and  grants  to  finance  the  construction  of  water¬ 
works,  sewer  systems,  disposal  plants,  city  halls, 
bridges,  street  improvements,  viaducts,  etc. ;  in  com¬ 
paratively  few  cases  the  applications  were  for 
a  grant  or  a  loan  and  grant  to  aid  in  constructing  a 
power  plant.  All  applications  were  received,  re¬ 
corded,  and  examined  in  the  same  way,  and  the  ad¬ 
ministrative  action  was  the  same  for  each  applica¬ 
tion  {supra,  pp.  9-10).  j 

Early  in  the  program  it  became  apparent  that 
special  administrative  action  was  necessary  in  con¬ 
nection  with  applications  covering  power  projects 
in  order  that  these  applications  might  be  given 
proper  consideration.  Applications  for  grants 
or  loans  and  grants  to  aid  in  financing  power  proj¬ 
ects  were  being  laid  aside  while  attention  was 

j 

given  to  applications  covering  projects  to  which 
no  local  objection  had  been  raised  (R.  II,  250). 


Plaintiffs  argue  that  power  projects  were  given 
preference  by  the  Public  Works  Administration 
(Plaintiffs’  Brief,  pp.  63-64).  The  facts  are 
that  power  project s,  because  they  usually  met  with 
opposition  from  utility  companies  and  were  fre¬ 
quently  tied  up  in  litigation,  were  being  neglected 
in  favor  of  other  types  of  projects.  It  was  only 
natural  that  in  the  earlv  stages  of  the  Public 
Works  Administration’s  program  preference 
would  be  given  to  those  applications  on  which  no 
protest  had  been  made  and  which  could,  therefore, 
be  examined  more  expeditiously. 

Because  of  the  difficulties  encountered  by  the 
Public  Works  Administration  in  the  consideration 
of  power  applications,  and  in  order  that  power 
projects  might  be  given  consideration  as  speedily 
as  others,  the  Administrator  on  May  9, 1934,  almost 
a  full  year  after  the  establishment  of  the  Public 
Works  Administration,  appointed  an  Electric 
Power  Board  of  Review  and  later  set  up  the 
Power  Division.  The  Administrator’s  order  creat¬ 
ing  the  Electric  Power  Board  of  Review  reads  as 
follows : 

Order  No.  73. 

Establishment  Electric  Power  Board  of 

Review 


Effective  May  9,  1934,  the  “Electric 
Power  Board  of  Review"  is  established; 
membership:  Henry  T.  Hunt,  Morris  L. 
Cooke,  and  Otto  M.  Rau. 


It  will  be  the  dutv  of  this  Board  to  review 
disapprovals,  and  special  conditions  im¬ 
posed,  by  any  division  of  P.  W.  A.  and  to 
make  recommendations  to  the  Deputy  Ad¬ 
ministrator  with  regard  to  applications  of 
public  bodies  to  finance  the  construction, 
repair,  improvement,  or  extension  of;  electric 
power  plant  facilities. 

The  Technical  Board  of  Review  is  in¬ 
structed  to  refer  to  said  Board,  Henry  T. 
Hunt,  Chairman,  Room  5139,  all  such  proj¬ 
ects  now  pending  before  it  on  which  it  has 
not  given  notice  of  hearing.  i 

The  Projects  Division  is  instructed  to 
refer  to  Mr.  Hunt  summary  report:  folders 
for  such  applications  as  have  heretofore 
been  and  may  hereafter  be  disapproved  by 
any  division  or  approved  with  any  special 
conditions  appearing  on  any  divisional 
report. 

The  Electric  Power  Board  of  Review  is 
directed  to  formulate  and  submit  to  the  Ad¬ 
ministrator  instructions  for  the  guidance  of 
the  several  divisions  with  regard  to  com¬ 
petitive  situations  and  other  controversial 
questions  affecting  this  class  of  projects. 

(s)  Harold  L.  Ickes, 

Administrator. 

(R.  II,  251.) 

Mr.  Rau,  called  as  a  witness  by  plaintiffs,  testi¬ 
fied  that  the  reason  why,  in  his  opinion,  he  had  been 
appointed  to  the  Board  was : 

No  doubt  the  creation  of  my  position 
there  was  due  to  the  fact  that  all  the  other 
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classes  of  projects,  such  things  as  bridges, 
sewers  and  water  works,  buildings  and 
such  things,  would  go  through  with  rea¬ 
sonable  promptness,  while  the  municipal 
electric  projects  were  lagging  (R.  II,  250). 

The  Electric  Power  Board  of  Review  was  in  ex¬ 
istence  for  about  ten  months,  from  May  9, 1934,  to 
March  16, 1935.  It  was  abolished  because  it  failed 
to  accomplish  the  purpose  for  which  it  was  created 
and  in  several  instances  exceeded  the  authority 
which  the  Administrator  had  conferred  upon  it 
(R.  II,  508-512) .  Instead  of  having  a  committee  to 
advise  him  as  to  the  procedure  for  expediting 
power  applications,  the  Administrator  decided  to 
establish  a  separate  division  to  handle  power  ap¬ 
plications  and  therefore  set  up  the  Power  Division. 
The  Administrator's  order  setting  up  the  Power 
Division  (R.  II,  507)  and  his  testimony  show 
clearly  that  his  purpose  in  setting  up  the  Power 
Division  was  not  to  be  partial  to  such  projects, 
but  to  give  power  applications  priority  in  order  of 
examination,  so  that  administrative  action  on  such 
applications  would  not  continue  to  lag  behind  that 
on  other  applications.  The  Administrator  testified 
as  follows  (R.  II,  512)  : 

My  order  dated  July  31,  1935,  Plaintiffs’ 
Exhibit  144,  created  the  Power  Division.  1 
had  abolished  the  Power  Board  of  Review, 
but  still  felt  the  need  of  some  division  in 
PWA  that  would  be  charged  with  par¬ 
ticular  responsibility  with  respect  to  power 
applications,  so  I  set  up  the  new  division. 
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Referring  to  orders  in  evidence  directing 
that  preference  should  be  given  by  state  of¬ 
ficers  to  the  examination  of  municipal  power 
projects,  I  felt  that,  whether  or  not  there 
had  been  some  clever  sabotaging  ini  my  own 
organization  on  power  applications,  they 
had  not  had  a  fair  break.  They  had  been 
retarded,  for  one  reason  or  another ,  and  it 
was  to  briny  them  up  to  parity  with  respect 
to  time  with  other  applications  that'  I  issued 
that  order. 

i 

j 

(3)  Interest  of  Public  Works  Administration  in  local  rates 

In  certain  cases  where  the  Public  Works  Ad¬ 
ministration  makes  an  allotment  to  aid  by  way  of 
loan  and  grant  in  the  construction  of  a:  project, 
the  presence  of  a  private  utility  in  the  community 
rendering  the  same  kind  of  service  as  that  to  be 
rendered  by  the  proposed  project,  introduces  a 
special  factor  which  has  to  be  taken  into  Consider¬ 
ation.  The  Federal  statute  requires  that  iany  loan 
in  aid  of  the  construction  of  a  public  works  project 

i 

must  be  reasonably  secured  (Section  203  (a)  of 
Title  II  of  the  National  Industrial  Recovery  Act). 
If  the  loan  for  a  project  is  to  be  repaid  from  the 
revenues  of  the  project  constructed  with  the  pro¬ 
ceeds  of  the  bonds,0  it  is  necessary,  in  order  that 

6  I.  e.,  revenue  bonds.  Revenue  bonds  are  a  cofnmon  type 
of  municipal  obligation,  used  extensively  in  recent  years  in 
financing  the  construction  of  revenue  producing1  municipal 
enterprises.  The  following  facts  appear  in  an  official  Gov¬ 
ernment  publication  entitled  “Revenue  Bond  Financing  By 
Political  Subdivisions.7'  From  1917  to  1935.  the  City  of 
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the  loan  be  reasonably  secured,  that  the  Adminis¬ 
trator  be  satisfied  that  the  project,  when  con¬ 
structed,  will  earn  sufficient  revenues  to  repay  the 
loan.  Even  if  the  bonds  offered  by  an  applicant 
are  general  obligation  bonds,  backed  by  the  taxing 
powder  of  the  applicant,  the  credit  of  the  city  might 

Seattle  issued  a  total  of  over  $55,000,000  of  light  and  power 
revenue  bonds.  Approximately  10%  of  such  issues  are  now 
held  by  insurance  companies  and  fraternal  organizations. 
Los  Angeles  in  1935  issued  $22,800,000  of  4%  light  and 
power  revenue  bonds  which  were  purchased  by  investment 
bankers  and  sold  at  a  substantial  premium.  Between  1917 
and  1925,  Tacoma,  Washington,  issued  $348,000  of  street 
railway  revenue  bonds,  and  Seattle.  $13,304,500  of  similar 
bonds. 

Between  1910  and  1930,  municipalities  of  the  State  of 
Washington  engaged  in  extensive  revenue  bond  financing 
for  the  construction  of  water  systems.  Between  1924  and 
1929,  the  City  of  St.  Louis  issued  approximately  $10,000,000 
of  water  revenue  bonds.  In  1924,  the  City  of  East  Chicago, 
Indiana,  issued  $2,000,000  of  such  bonds,  and  in  1926  Bucy- 
rus,  Ohio,  issued  $600,000  of  such  bonds.  In  1936,  Little 
Kock,  Arkansas,  issued  $4,000,000  of  revenue  bonds  which 
were  purchased  by  a  representative  group  of  investment 
bankers  and  offered  to  the  public  at  a  yield  basis  ranging 
from  1.5%  to  4%. 

The  Port  of  Xew  York  Authority  in  1926  floated  revenue 
bond  issues  of  $14,000,000  and  $20,000,000,  and  in  192S  an¬ 
other  issue  of  $12,000,000.  By  legislation,  those  revenue 
bonds  were  made  legal  for  investment  by  savings  banks, 
life  insurance  companies,  and  various  fiduciaries,  as  well  as 
legal  investment  for  funds  of  the  State  of  Xew  York  and 
Xew  Jersey  and  their  municipalities. 

The  foregoing  demonstrates  that  the  Administrator,  in 
accepting  revenue  bonds  as  collateral  for  loans,  was  not,  as 
plaintiffs  contend  (Brief,  p.  28),  making  loans  which  “are 
in  reality  gifts." 
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be  such  that  unless  the  bonds  are  additionally  se- 
cured  by  the  revenues  of  the  project  constructed 
with  the  proceeds  of  the  bonds,  the  loan  would  not 
be  adequately  secured.  (See  Administrator^ 
testimony  R.  II,  507,  quoted  p.  43,  infra.)  In 
such  a  case,  if  a  local  utility  company  threatens  to 
lower  its  rates  below  those  which  the  city  would 


have  to  charge  in  order  to  amortize  its  loan,  the 

Administrator  is  forced  to  reconsider  aniy  prior 

favorable  action  which  he  mav  have  taken  on  a 

* 

loan  application.  If,  in  such  a  case,  a  local  utility 
company  actually  lowers  its  rates  to  a  point  below 
the  rates  which  the  citv  would  have  to  charge  in 
order  to  operate  its  proposed  plant  on !  a  self- 
liqui dating  basis,  the  Administrator  would  be  com¬ 
pelled  to  disapprove  the  loan  application:  for,  in 
such  a  case,  the  loan  would  not  be  reasonably  se¬ 
cured.  These  points  were  brought  out  in  the  testi¬ 
mony  of  Mr.  B.  W.  Thor  on,  Director  of  the 

d  7 

i 

Finance  Division  of  the  Public  Works  Adminis¬ 


tration,  who  was  called  as  a  witness  by  Plaintiffs 

7  d 

when  asked  to  explain  under  what  circumstances 
the  Public  Works  Administration  inquires  into 
the  rates  of  a  privately  owned  utility  (R.  II,  320). 
Neither  the  Administrator  nor  the  Electric 


Power  Board  of  Review  ever  approached  a  utility 
company  with  the  suggestion  that  the  utilitv  com- 
pany  lower  its  rates.  The  plaintiffs  have  pieced 
together  from  press  releases,  speeches,  publica¬ 
tions,  letters,  and  from  every  source  wdiich  even 
remotely  bears  upon  the  question  a  so-called 
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“power 'policy”  of  the  Public  Works  Administra¬ 
tion  which  they  describe  as  “a  policy  of  reducing 
and  regulating  local  electric  rates  through  the 
power  of  the  public  purse.”  Most  of  the  evidence 
offered  by  the  plaintiffs  to  substantiate  this 
“power  policy”  was  excluded  by  the  trial  court  on 
the  ground  of  irrelevance.  (See  infra ,  p.  71  ft 
seq.)  At  one  point  in  the  trial  Mr.  Chief  Justice 
Wheat  admonished  Counsel  for  plaintiffs  as 
follows : 

i 

See  what  you  are  doing:  You  have  prob¬ 
ably  been  through  thousands  and  thousands 
of  pages  of  material  that  has  been  handed 
out  by  press  agents ;  and  wherever  you  could 

find  a  sentence  that  in  some  wav  reflected 

•• 

on  the  Administrator,  you  are  now  offering 
that  in  evidence.  And  I  do  not  like  it 
(R.  II,  394). 

Nevertheless,  plaintiffs  have  conjured  up  a 
“power  policy”  in  their  brief  based  largely  upon 
the  evidence  which  the  trial  court  ruled  was  ir¬ 
relevant  and  in  part  upon  a  distorted  version  of 

testimonv  and  evidence  which  was  admitted.  The 
•/ 

first  bit  of  evidence  upon  which  plaintiffs  attempt 
to  spell  out  the  invidious  “power  policy”  of  the 
Public  Works  Administration  is  Press  Release 
No.  989  which,  significantly,  plaintiffs  quote  in 
part,  and  from  which  they  do  not  quote  the  fol¬ 
lowing  : 

State  laws  authorize  municipal  competi¬ 
tion,  hence  it  is  PWA’s  position  that  the 
State  has  determined  that  such  competition 
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may  be  socially  desirable.  We  believe  it  is 
for  the  municipal  applicant  to  determine 
whether  or  not  it  desires  to  compete  with 
privately  owned  utilities  (R.  II,  253). 

i 

Press  release  No.  989,  standing  alone,  does  not 
represent  the  policy  of  the  Administrator  with  re¬ 
spect  to  municipal  power  projects.  As  a  matter  of 
fact,  when  press  release  No.  989  was  issued  (Sep- 

i 

tember  27, 1934)  the  Administrator’s  policy  in  this 
respect  had  not  yet  crystallized.  The  Administra¬ 
tor  testified :  j 

The  press  release  of  September  1934  (No. 
989),  Plaintiffs’  Exhibit  33,  in  general 
stated  my  policy  with  respect  to  municipal 
power  projects,  although  our  policy  was 
naturally  more  or  less  subject  to  change.  It 
was  variable.  We  were  embarking  on  a  new 
field,  but  in  general,  the  release  suips  it  up 
here,  “We  believe  it  is  for  the  municipal 
applicant  to  determine  whether  or  not  it  de¬ 
sires  to  compete  with  privately  owned  utili¬ 
ties”  (R,  Vol.  II,  pp.  507-508). 7  I 

7  On  cross  examination  the  Administrator  was  asked 
to  explain  statements  in  press  release  No.  989,  lifted 
from  their  context.  Typical  of  the  Administrator’s 
responses  are  the  following: 

“That  is  a  correct  statement;  but  it  should  be  borne  in 
mind  that  there  is  a  background  to  it.  Any  govern¬ 
ment  which  is  based  on  policies  naturally  claims  the 
credit  for  whatever  is  done.  There  was  no  misrepre¬ 
sentation  in  that  statement  at  all.  But  I  think  it  should 
be  clarified.  In  no  instance  did  we  stimulate  these 
applications.  They  came  in  voluntarily.  We  accepted 
them  or  we  rejected  them.  I  do  not  want  to  leave  the 
impression  that  I  went  out  and  stimulated  applications.. 
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As  a  reading  of  tlie  release  will  show,  it  was  obvi¬ 
ously  intended  to  answer  criticisms  of  two  kinds: 
(1)  objections  made  by  power  companies  to  Fed¬ 
eral  aid  for  municipal  power  projects,  and  (2) 
complaints  from  municipalities  whose  applications 
for  such  aid  had  been  rejected.  The  release  makes 
the  following  statements  by  way  of  explanation  in 
answer  to  such  criticisms : 

(a)  The  fundamental  policy  of  the  Adminis¬ 
trator  was  to  leave  to  the  States  and  their  munici¬ 
palities,  as  a  matter  of  local  concern,  the  question 
tvhether  the  construction  of  competitive  power 
plants  was  desirable. 

(b)  If  a  power  company  reduced  its  rates,  with 
the  consequence  that  the  municipality  could  not 
earn  sufficient  revenues  to  secure  a  loan,  then  the 
application  of  the  municipality  would  be  rejected. 
If,  however,  such  a  reduction  of  rates  by  a  power 

There  should  be  taken  into  consideration  the  time  in 
which  the  statement  was  made  in  that  connection”  (R. 
VoL  II,  p.  525). 

***** 

“I  do  not  think  that  is  an  accurate  statement  of  what 
our  policy  finally  crystallized  into.  We  were  working 
out  this  thing  as  we  went  along;  and  that  statement 
taken  in  connection  with  a  sentence  in  the  concluding 
paragraph — *We  believe  it  is  for  the  municipal  applicant 
to  determine  whether  or  not  it  desires  to  compete  with 
privately  owned  utilities’ — that  in  the  final  analysis,  was 
our  policy.  The  statement  just  read  would  be  in  error 
if  taken  by  itself;  yes.  The  whole  thing  is  to  be  con¬ 
sidered  together  as  a  statement  of  policy”  (R.  Vol.  II 
525). 
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company  appeared  to  be  only  temporary,  then  that 
factor  would  be  disregarded. 

(c)  Experience  has  shown  that  in  many  in¬ 
stances  power  companies  by  lowering  their  rates 
have  earned  increased  profits. 

(d)  A  rejection  by  the  Public  Works  Admin¬ 
istration  of  an  application  for  a  loan  to  construct 
a  municipal  plant  on  the  ground  that  the  existing 
utility  had  lowered  its  rates  was  not  without  col- 
lateral  advantages  to  the  city. 

_  i 

(e)  The  Public  Works  Administration  would 

not  relax  its  requirements  to  aid  the  construction 
of  power  projects;  they  were  required;  to  meet 
“qualifications  necessary  for  public  works  proj¬ 
ects  ”  (R.  253-255).  ; 

Plaintiffs  then  point  to  the  creation  of  the  Na¬ 
tional  Power  Policy  Committee  by  the  President 


as  further  evidence  of  the  fact  that  the  “power 
policy’ ’  of  the  Public  Works  Administration  “is 
an  integral  part  of  a  National  Power  Policy  to 
effect  a  federal  regulation  of  intrastate  rates  and 
to  promote  public  ownership  of  local  utilities.” 
A  mere  reading  of  those  portions  of  the  Presi¬ 
dent's  letter  creating  the  National  Power  Policy 
Committee  which  Plaintiffs  neglected  to!  quote  in 
their  brief,  is  a  complete  refutation  of  the  inter¬ 
pretation  which  plaintiffs  seek  to  attach  to  the 
establishment  of  this  committee.  The  President’s 


letter  in  its  entiretv  reads  as  follows: 

%/ 


I  wish  to  establish  in  the  Public  Works 
Administration  a  Committee  to  be  called  the 
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“National  Power  Policy  Committee.”  Its 
duty  will  be  to  develop  a  plan  for  the  closer 
cooperation  of  the  several  factors  in  our 
electrical  power  supply — both  public  and 
private — whereby  national  policy  in  power 
matters  may  be  unified  and  electricity  be 
made  more  broadly  available  at  cheaper 
rates  to  industry,  to  domestic,  and,  particu¬ 
larly,  to  agricultural  consumers. 

Several  agencies  of  the  government,  such 
as  the  Federal  Power  and  Trade  Commis¬ 
sions,  have  in  process  surveys  and  reports 
useful  in  this  connection.  The  Mississippi 
Valley  Committee  of  Public  Works  is  mak¬ 
ing  studies  of  the  feasibility  of  power  in  con¬ 
nection  with  water  storage,  flood  control,  and 
navigation  projects.  The  War  Department 
and  Bureau  of  Reclamation  have  under  con¬ 
struction  great  hydro-electric  plants.  Rep¬ 
resentatives  of  these  agencies  have  been 
asked  to  serve  on  the  committee.  It  is  not 
to  be  merely  a  fact-finding  body,  but  rather 
one  for  the  development  and  unification  of 
national  power  policy. 

As  time  goes  on  there  undoubtedly  will  be 
legislation  on  the  subject  of  holding  com¬ 
panies  and  for  the  regulation  of  electric  cur¬ 
rent  in  interstate  commerce.  This  commit¬ 
tee  should  consider  what  lines  should  be  fol¬ 
lowed  in  shaping  up  this  legislation.  Since 
a  number  of  the  States  have  commissions 
having  jurisdiction  over  intrastate  power 
matters,  it  is  necessary  that  whatever  plan 
is  developed  should  have  regard  to  the 
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powers  of  these  various  State  commissions 
as  well  as  of  the  States  in  general.  : 

It  is  not  thought  that  it  will  be  necessary 
to  have  frequent  meetings  of  the  full  Com¬ 
mittee.  An  adequate  administrative  staff 
will  be  provided,  and  personal  expenses  of 
the  members  of  the  Committee  in  connection 
with  its  meetings  will  be  met. 

The  Committee  is  to  be  advisory  to  the 
President.  I  hope  that  you  will  accept 
membership  on  this  Committee  and  act  as 
its  Chairman  (R.  II,  391). 

Clearly  the  purjmse  of  the  National  Power  Pol¬ 
icy  Committee  was  to  act  as  an  advisory  body  to 
the  President.  It  had  no  jurisdiction  over  and  in 
no  way  did  it  consider  or  make  any  recommenda¬ 
tions  concerning  applications  filed  with  the  Public 
Works  Administration.  Its  function  related  solely 
to  the  formulation  of  an  effective  plan  of  utilizing 
the  electrical  resources  of  the  nation,  so  that  Fed¬ 
eral  activity  in  this  field  would  be  coordinated  with 
state,  local,  and  private  activities.  \ 

After  discussing  the  National  Power  Policy 
Committee  (Plaintiff’s  Brief,  pp.  55-56),  Plain¬ 
tiffs  pass  on  to  a  discussion  of  the  Administrator’s 
book  “Back  to  Work.”  There  is  nothing  in  the 
book  4 4 Back  to  Work”  which  supports  Plaintiffs’ 
assertions  about  the  “power  policy”  of  the  Public 
Works  Administration.  The  extract  from  the  Ad¬ 
ministrator’s  book  quoted  on  page  56  of  Plaintiffs’ 
brief  relating  to  an  allocation  of  $400,000  to  the 
Federal  Power  Commission  to  prepare  a  Mcompre- 
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hensive  program  of  public  works  *  *  *  for 

the  generation  of  electric  energy  and  its 
transmission  and/or  distribution  to  consumers 
*  *  *”  has  reference  to  federal  projects  and  not 

to  municipal  power  plants  like  those  involved  in 
this  litigation  (DX  12,  124).  The  book,  as  stated 
in  its  preface,  was  an  effort  on  the  part  of  the  Ad¬ 
ministrator  to  describe  “in  broad  outline”  the  ac¬ 
tivities  of  PWA.  As  shown  by  the  jacket  of  the 
book,  he  was  endeavoring  to  give  “in  readable 
form  the  history  of  PWA”  and  “its  mistakes 
and  his  hopes  for  its  future” ;  it  was  designed  as  “a 
popular  survey.” 

The  book  consists  of  268  pages,  with  12  chapters 
and  three  appendices.  Of  those  268  pages,  two 
chapters,  comprising  but  49  pages,  are  devoted  to 
the  subject  of  power  developed  by  water  and  other¬ 
wise  (Chapters  5  and  6,  pages  99  to  147).  The 
first  of  those  two  chapters,  or  23  of  those  49  pages, 
are  devoted  exclusively  to  Federal  power  projects, 
i.  e.,  projects  built,  owned,  and  to  be  operated  by 
the  Federal  government,  such  as  Boulder  Dam  and 
TVA,  where  the  Federal  government  is  using  its 
war  power  and  interstate  commerce  power.  Ari¬ 
zona  v.  California ,  283  U.  S.  423;  Ash  wander  v. 
Tennessee  Valley  Authority ,  297  U.  S.  288.  And 
the  second  of  those  two  chapters  (Chapter  6),  con¬ 
sists  of  36  pages,  of  which  the  first  14  pages  are 
again  devoted  exclusively  to  Federal  power 
projects.  Only  12  pages  (from  the  bottom  of  page 
135  to  the  end  of  page  147)  refer  to  state  or  mimic- 
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ipal  projects.  So  that  in  a  hook  of  268  pdges,  hut 
12  pages,  or  less  than  5%,  relate  to  competitive 
municipal  poiver  projects .  Plaintiffs'  descrip¬ 
tion  of  the  book,  and  the  manner  in  which  they 
have  quoted  therefrom,  would,  however,  indicate 
that  the  bulk  of  the  book  relates  to  such  projects. 

As  an  instance  of  the  false  impression  of  the 
book  which  Plaintiffs  give  by  garbled  excerpts 
therefrom,  we  direct  attention  to  the  following: 
On  page  57  of  their  brief  (lines  9  to  17)  plaintiffs 
quote  an  excerpt  from  page  135  of  the  book  where, 
after  referring  to  TV  A,  it  is  said,  “Yet  this  is  not 
the  only  front  upon  which  the  Government,  under 
its  PWA  program,  has  been  advancing,  etc." 
Plaintiffs  seek  to  make  it  appear  that  the  other 
“front”  consists  of  municipal  projects.  Put  the 
next  succeeding  lines  of  the  book  show  that  the 
other  1 ;  front  ’  ’  was  the  Casper- Alcova  Dai  ii,  a  Fed¬ 
eral  project. 

Plaintiffs  also  (page  57  of  their  brief)  quote, 
from  page  146  of  the  book,  a  paragraph  which 
clearly  discloses  the  fundamental  fallacy;  in  their 
entire  contention.  That  paragraph  states  that 
“One  of  the  most  important  accomplishments  of 
PWA,  although  an  indirect  one,  has  been  a  sav¬ 


ing  to  consumers  of  millions  of  dollars  through  the 
lowering  of  rates  by  private  utilities  to  meet  the 
charges  proposed  by  applicants  for  public  power 
projects.’'  The  words  which  we  have  italicized 
in  the  above  quotation  are  immensely  significant. 
They  show  that  the  Administrator  was  stressing  an 
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indirect  or  collateral  consequence  of  P.  W.  A.  ac¬ 
tivities.  So  that,  while  the  Administrator  in  his 
book  claimed  for  the  Public  Works  Administration 
a  portion  of  the  credit  for  the  general  reduction  of 
utility  rates  throughout  the  country,  it  is  clear  that 
in  so  doing,  he  was  stating  one  of  the  incidental  re¬ 
sults  of  the  public  works  program  and  not  a  pri¬ 
mary  objective  of  the  Public  Works  Administration. 
Furthermore,  in  making  assertions  in  a  book,  writ¬ 
ten  for  popular  consumption,  concerning  the  ac¬ 
complishments  of  the  Administration  of  which  he 
was  the  head,  it  was  not  to  be  expected  that  the  Ad¬ 
ministrator  would  confine  himself  to  the  direct 
and  primary  effects  of  the  program.  Everyone 
knew  that  the  Public  Works  Administration  had 
put  millions  of  people  to  work ;  few  realized  all  of 
the  incidental  and  collateral  effects  of  its  program. 
Concerning  his  book,  the  Administrator  testified: 

This  book  was  a  book  written  for  general 
reading.  It  was  in  no  sense  a  pracise  (sic) 
treatise.  If  it  had  been,  I  would  have 
quoted  exactly  from  President  Roosevelt. 
In  a  footnote  I  would  have  given  the  proper 
references.  It  was  in  no  sense  a  legal  brief. 
It  was  merely  a  discursive  and  perhaps  not 
any  too  accurate  statement  in  some  particu¬ 
lars  of  current  events  (R.  II,  520). 

The  book  describes,  as  its  title  indicates,  the  in¬ 
crease  in  employment  resulting  from  the  public 
works 1  program,  both  in  connection  with  Federal 
and  non-Federal  projects.  In  addition,  the  book 
discusses  the  incidental  and  collateral  benefits,  not 
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only  of  the  public  works  program  but  of  the  work 
of  other  Federal  agencies  such  as  the  Reclamation 
Service,  the  Bureau  of  Roads,  and  the  Tennessee 
Valley  Authority.  In  venturing  into  this  more 
controversial  field,  the  book  joins  issue  on  the  ques¬ 
tion  of  popular  justification  for  enacted  legislation, 
and  enters  somewhat  into  the  realm  of  polemics. 

While  the  book  mav  not  alwavs  differentiate  with 

%/  %/ 

meticulous  precision  between  the  direct  and  indi¬ 
rect  consequences  of  the  activities  of  the  Federal 
Government,8  it  is  submitted  that  more  care  is 
shown  in  this  regard  than  is  often  found  in  the 
utterances  of  public  officials  surveying  the  accom¬ 
plishments  of  the  Government.  1 

There  is  admirable  historic  precedent  for  such, 
references  to  the  collateral  consequences  of  valid 
Federal  activities.  Thus  Alexander  Hamilton,  in 
urging  the  enactment  of  legislation  establishing 
the  Bank  of  the  United  States,  in  his  first  famous 
Report  on  that  subject,  dealt  at  length  with  the 

i 

collateral  advantages  to  the  country  of  the  creation 
of  such  an  institution.  When  subsequently,  after 

8  It  is,  of  course,  well  settled  that  a  federal  statute  is  not 
unconstitutional  merely  because  it  has  collateral  conse¬ 
quences  which  would  be  beyond  the  powers  of  Congress  to 
promote;  the  test  is  whether  the  purpose  of  the  statute  is 
within  the  powers  of  Congress;  if  so,  the  collateral  conse¬ 
quences  do  not  render  it  unconstitutional.  Smith}'  v.  Kansas 
City  Title  Co .,  255  U.  S.  180;  McCulloch  v.  Maryland ,  4 
Wheat.  316:  Osborn  v.  Bank .  9  Wheat.  738. 

And  surely  the  fact  that  a  federal  officer,  in  ja  popular 
book,  refers  to  those  collateral  consequences  cannot  invali¬ 
date  a  Congressional  enactment. 
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the  legislation  had  been  enacted  by  Congress,  Pres¬ 
ident  Washington,  seeking  advice  as  to  whether  or 
not  he  should  veto  it,  requested  Hamilton  to  justify 
the  constitutionality  of  the  statute,  Hamilton  wrote 
his  famous  second  Report.  There  he  omitted  all 
references  to  collateral  consequences.  His  legal 
argument  was  to  a  large  extent  adopted  by  the 
Supreme  Court a  in  its  two  famous  opinions  on  the 
bank.10  The  arguments  in  the  Supreme  Court  in 
those  cases  by  counsel  opposing  the  validity  of  the 
statute  creating  the  bank,  show  that  they  laid  great 
stress  upon  the  fact  that  Congress,  by  the  creation 
of  the  bank,  was  bringing  about  collateral  conse¬ 
quences  which  were  not  within  the  power  of  Con¬ 
gress  to  achieve  (i.  e.,  principally,  competition  with 
existing  private  banking  institutions).11 

The  record  clearlv  establishes  that  the  interest 

%/ 

of  the  Public  Works  Administration  in  local 
utility  rates  was  with  respect  to  their  bearing  on 
the  earnings  of  a  power  plant  which  an  applicant 
proposed  to  finance  by  a  loan  repayable  from  the 
revenues  of  the  project.  Plaintiffs  point  to  the 


9  See  Farmers .  etc.  Nat.  Bank  v.  D earing,  91  U.  S.  29,  33. 

10  McCulloch  v.  Maryland .  4  Wheat.  316:  Osborn  v.  Bank. 
9  Wheat.  738. 

11  The  Supreme  Court  has  frequently  held  that  a  statute 
which  represents  a  valid  exercise  of  constitutional  powers 
is  not  invalidated  because  competirion  with  private  enter¬ 
prise  may  incidentally  or  collaterally  resub.  McCulloch  v. 
Maryland .  supra:  Osborn  v.  Bank .  supra:  E m<  rye.ncy  Fier  i 
Corporation  v.  Western  Union.  275  V.  S.  415.  424-425. 
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conversations  between  Mr.  Carter  and  Mr.  Rau 
(Plaintiffs’  Brief,  pp.  66-67)  as  indicating  that 
the  sole  interest  of  the  Public  Works  Administra¬ 
tion  in  rates  was  to  bring  about  rate  reductions  by 
local  utility  companies.  Mr.  Rau  testified  concern¬ 
ing  his  conversations  with  Mr.  Carter  as  follows : 

I  recall  a  conference  with  a  group  protest¬ 
ing  against  applications  of  the  cities  !of  Mar¬ 
lin  and  Plainview,  Texas,  for  [electric 
generating  and  distributing  systems.  My 
recollection  is  that  they  discussed:  a  rate 
which  they  proposed  to  put  into  effect  in 
Marlin  and  Plainview,  Texas.  My  recol- 
lection  of  that  conversation  in  this:  confer¬ 
ence  was  that  if  a  lotver  rate  were  proposed 
by  the  utility ,  which  would  affect  the  earn¬ 
ings  of  the  proposed  plant ,  so  that  it  would 
not  be  self -liquidating ,  the  project  u'ould 
not  be  approved.  [Italics  supplied.]  (R. 
II,  258.) 

This  is  borne  out  bv  Mr.  Carter’s  own  testimony 
(R.  II,  247).  | 

Similarly,  when  Mr.  Bvsart,  representing  the 
City  of  Plainview,  Texas,  inquired  of  Mr.  Rau 
what  the  effect  would  be  if  the  Texas  Utilities 
Company  would  reduce  its  rates  as  low  as  the  rate 
proposed  in  the  City’s  application,  Mr.  Rau 
answered : 

If  the  Utilities  Company  reduce  their  rate 
to  the  point  where  your  plant  would  not  be 
self-liquidating,  I  should  judge  your  loan 
will  not  be  granted  (R.  II,  491). 
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Plaintiffs  correctly  point  out  that  Mr.  Rau  12  was 
interested  in  the  lower  rate  which  local  utility  com- 

•j 

panies  stated  they  intended  to  put  into  effect. 
They  make  a  great  deal  of  the  fact  that  Mr.  Rau 
and  the  Electric  Power  Board  of  Review  were  not 
interested  in  the  amount  of  employment  which  a 
proposed  project  would  create,  in  the  effect  of 
municipal  competition  on  surrounding  towns  and 
country  communities,  or  in  engineering  testimony 
as  to  the  economic  features  of  a  proposed  project 
(Plaintiffs’  Brief,  p.  67).  It  is  obvious  that  Mr. 
Rau  was  interested  only  in  the  utility  companies’ 
rates  because  he  was  hired  as  a  rate  expert  by  the 
Administrator  (R.  II,  244),  and  he  had  no  au¬ 
thority  to  consider  any  other  feature  of  a  pending 
application.  But  simply  because  Mr.  Rau  or  the 
Electric  Power  Board  of  Review  were  not  inter¬ 
ested  in  the  amount  of  employment  to  be  created 
by  a  project,  or  in  any  other  particular  feature 
of  a  pending  application  does  not  mean  that  these 
matters  were  not  carefully  considered  by  the  Ad¬ 
ministrator  or  by  the  persons  charged  by  the  Ad¬ 
ministrator  with  the  responsibility  of  going  into 
them  and  advising  him  with  respect  thereto.  Mr. 
Rau's  function  was  to  advise  the  Administrator 

12 Plaintiffs  in  their  brief  (p.  62  and  p.  66)  quote  from 

Rail’s  testimony,  ill  which  he  said.  “We  did  not,  etc.’’;  and 

on  p.  67  that  “the  board  is  not,  etc.”  They  then  argue  as 

if  Rau,  in  thus  testifying,  was  referring  to  PWA  or  the 

Administrator.  The  context  of  the  testimony  shows  the 

•/ 

error  of  that  interpretation.  And  see  below  (pp.  46  to 
4S)  to  the  effect  that  much  of  the  Board’s  activities  were 
unauthorized  and  in  excess  of  its  authority. 
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with  regard  to  the  ability  of  a  municipality  to 
repay  a  loan  in  a  case  where  the  utility  business 
in  a  community  would  be  divided  between  the 
municipality  and  a  competing  privately-owned 
company.  Manifestly,  the  rate  being  charged,  and 
any  reduction  of  rates  contemplated  by  the 
privately-owned  company,  was  of  prime  j  impor¬ 
tance  to  Mr.  Rau  in  performing  the  function  as¬ 
signed  him.  The  only  occasion  on  which  the 
Public  Works  Administration  was  interested  in 
rates  of  local  utility  companies  and  the  reason  for 
the  interest  on  such  occasion,  was  concisely  put  by 
the  Administrator  in  the  following  testimony: 

*  *  *  Wherever  the  PWA  were  pro¬ 

posing  to  make  a  grant  only  to  aid  in  financ¬ 
ing  municipal  power  projects,  and  ho  loan 
whatever,  I  did  take  into  account  the  rates 
to  be  charged  by  the  city  and  the  competing 
private  companies.  Also,  where  money  was 
lent  on  general  obligation  bonds  to  d  city  of 
good  credit ,  PWA  was  not  concerned  about 
rates.  But  where  money  was  lent  was  evi¬ 
denced  by  revenue  bonds  then  PWA  did 
concern  itself  with  the  rates  to  be  charged 
by  the  city  and  by  the  competing  companies 
for  the  purpose  of  being  assured  that  the 
rates  charged  would  yield  sufficient  revenue 
to  operate  the  plant,  take  care  of  overhead, 
and  leave  a  surplus  to  take  care  of  the  loan 
(R.  II,  507).  [Italics  supplied.] 

In  cases  where  an  application  is  filed  with  the 
Public  Works  Administration  for  a  grant  only  in 
aid  of  a  municipal  project,  the  rates  to  be  charged 
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for  the  services  of  the  proposed  project  are  not 
taken  into  consideration  in  approving  or  disap¬ 
proving  the  application.  This  is  true  whether  the 
project  is  a  waterworks,  sewage-disposal  system, 
bridge,  or  power  project.  Even  in  a  case  where 
the  project  will  compete  with  an  existing  privately 
owned  utility,  if  the  application  is  for  a  grant  only, 
the  Administrator  does  not  concern  himself  with 
the  rates  which  will  be  charged  by  the  applicant 
or  by  a  competing  privately  owned  company.  The 
Administrator’s  testimonv  as  to  this  fact  has  al- 
ready  been  quoted  ( supra ,  p.  43). 

Plaintiffs  quote  in  their  brief  (p.  59)  a  part  of 
the  testimony  of  their  witness,  Mr.  Harkness,  as  to 
what  transpired  at  the  Administrator’s  press  con¬ 
ference  on  December  21,  1934.  The  remainder  of 
witness  Harkness’  testimony,  as  well  as  his  testi¬ 
monv  on  cross-examination,  omitted  bv  Plaintiffs, 
shows  conclusivelv  that  Plaintiffs  have  drawn  im- 
proper  inferences  from  a  portion  of  Mr.  Harkness’ 
testimony.  Add  the  following  to  the  extract  quoted 
in  Plaintiffs’  brief: 

I  attended  a  press  conference  about  Au¬ 
gust  20, 1935,  at  which  Mr.  Ickes  announced 
the  loan  and  grant  which  he  made  to  Iowa 
City.  At  that  conference  he  said  this :  that 
municipalities  in  some  instances  could  af¬ 
ford  to  pay  something  to  have  private  util¬ 
ities  (sic)  out  of  their  city  and  not  meddle 
in  politics  and  government.  As  I  remem¬ 
ber  it,  he  did  not  say  that  specifically  re¬ 
garding  Iowa  City.  He  said  that  the  City 
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of  Chicago  could  well  have  afforded  :to  have 
paid  something  to  Mr.  Insull — Could  have 
afforded  to  have  paid  something  to  keep  him 
in  Greece,  to  have  built  him  an  acropolis 
(R.  11,362).  | 

And  the  following  from  Mr.  Harkness’  testimonv 
on  cross  examination: 

Well,  Mr.  Ickes  has  always,  according  to 
my  impressions  from  what  he  has  said,  held 
the  ability  of  the  project  to  be  self-liquidat¬ 
ing,  one  of  the  prime  requirements;  of  any 
project  (R.  II,  362).  ; 

and  it  no  longer  appears  from  the  testimony  of 
Mr.  Harkness  that  “the  purpose  and  necessary 

_  _  j 

effect  of  the  PWA  Power  Policy  was  to  regulate 
intrastate  rates.”  I 

Unable  to  show  that  the  Administrator  ever  at¬ 
tempted  to  use  the  allotments  for  the  projects  in¬ 
volved  in  this  litigation  as  a  club  to  force  down  the 
rates  of  these  particular  Plaintiffs,  the  Plaintiffs 
offered  to  prove  that  in  connection  with  other 
projects  not  involved  in  this  litigation,  certain  em¬ 
ployees  of  the  Public  Works  Administration 
(members  of  the  Electric  Power  Board  of  Review) 
suggested  a  lowering  of  rates  to  local  utility  com¬ 
panies.  Some  of  this  proof  was  excluded  by  the 
trial  court,  and  properly  so.  (See  infra, :pp.  85- 
91, 93-96.)  But  even  if  Plaintiffs  had  been  allowed 
to  submit  the  evidence  offered,  it  would  not  have 
supported  the  Plaintiffs’  contention  that  gjrants  or 
loans  and  grants  were  used  by  the  Administrator 
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as  a  threat  to  compel  private  companies  to  lower 
rates. 

If  any  of  the  statements  of  members  of  the  Board 
included  in  Plaintiffs’  offer  of  proof13  could  be 
construed  as  a  threat  to  make  a  grant  or  a  loan  and 
grant  to  a  particular  city  unless  a  lower  rate  was 
put  into  effect  by  a  local  privately-owned  company, 
or  as  an  offer  to  disapprove  a  grant  or  a  loan  and 
grant  if  such  a  rate  reduction  were  made,  it  is  clear 
from  the  record  that  such  statements  were  wholly 
outside  the  authority  of  the  members  of  the  Board , 
and  could  not  possibly  be  interpreted  as  represent¬ 
ing  the  Administrator’s  policy  or  as  being  the  Ad¬ 
ministrator’s  acts.  That  any  statements  of  the 
members  of  the  Electric  Power  Board  of  Review 
to  representatives  of  private  utility  companies  as 
to  what  the  Administrator  would  or  would  not  do 
about  a  pending  application  if  the  companies  would 
or  would  not  lower  their  rates,  were  outside  the  scope 
of  their  authority,  is  abundantly  clear  from  (a)  the 
memorandum  of  June  20,  1935,  from  the  Adminis¬ 
trator  to  Mr.  Hunt  concerning  the  village  of  Hiram, 
Ohio,14  (b)  the  testimony  of  the  Administrator 
concerning  the  function  of  the  Electric  Power 
Board  of  Review,  and  (c)  the  Trial  Court’s  Find- 

13  See  references  thereto  in  plaintiffs'  brief,  pp.  33—35 
[point  (4)]. 

14  Plaintiffs  in  their  brief,  P.  44,  state  that  they  have  not 

/  /  i/ 

been  allowed  to  introduce  the  letters  evidencing  what  had 
been  done  in  the  case  of  Hiram.  (That  statement  is  com¬ 
pletely  erroneous;  R.  Vol.  II,  321,  third  paragraph,  shows 
that  Exhibit  No.  125,  the  letter  relating  to  Hiram,  to  which 
plaintiffs  refer,  was  received  in  evidence.) 
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in g  of  Fact  No.  33.  The  Administrator’s  testimony 
was  as  follows : 

Under  the  order  dated  May  9,  1934 
(Plaintiffs’  Exhibit  No.  32),  an  Electric 
Power  Board  of  Review  was  set  up  to  be 
advisory  to  the  Administrator  with  particu¬ 
lar  reference  to  applications  which  had  not 
been  approved  by  the  three  reviewing  divi¬ 
sions.  Its  authoritv  was  never  enlarged. 

CD 

It  had  no  power  to  formulate  policies.  I 
never  authorized  it  to  make  determinations 
as  to  action  to  be  taken  by  me  or  anyone  for 
me.  The  Board  was  dissolved  March  16, 
1935.  I  was  not  satisfied  with  the 'wav  it 
was  functioning.  It  seemed  to  me  to  have 
taken  unto  itself  powers  which  it  had  never 
been  intended  it  should  have.  I  so  admon¬ 
ished  the  Board.  I  had  called  for  special 
reports  from  time  to  time.  I  had  ^ent  for 
Mr.  Hunt  and  talked  matters  over  with  him. 
The  photostatic  copy  of  a  memorandum 
dated  January  30,  1935,  from  me  to  Mr. 
Hunt  refreshes  my  recollection  asl  to  an 
occasion  when  I  discussed  such  matters  with 
Mr.  Hunt  (R.  II,  507). 

The  Administrator’s  memorandum  of  January 
30,  1935,  to  Mr.  Hunt,  which  was  written  prior  to 
the  date  on  which  anv  of  these  suits  were  insti- 
tuted,  is  as  follows : 

January  30, 1935. 
Memorandum  for  Mr.  Hunt: 

On  June  20,  last,  a  PWA  allocation  was 
made  on  Docket  No.  3412  for  a  power  plant 
for  the  Village  of  Hiram,  Ohio.  This  allot- 
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nient  was  approved  by  the  President  on 
June  27.  Subsequently  the  loan  agreement 
was  executed,  both  bv  the  Village  and  mv- 
self,  and  apparently  all  requirements  for 
putting  through  this  loan  have  been  com¬ 
plied  with. 

Meanwhile,  it  appears  that  on  December 
18  vou  wrote  to  the  Village  recommending 
the  withdrawal  of  the  application.  This 
was  without  my  knowledge  and  in  spite  of 
an  order  that  I  issued  several  months  ago 
to  the  effect  that  no  one  on  the  staff  had 
the  power  to  overrule  the  President. 

In  setting  up  the  Electric  Power  Board  of 
Review,  it  was  my  thought  that  it  should 
pass  upon  power  projects  and  report  to  me 
in  case  of  disagreement  with  the  action 
taken  by  the  PWA  staff.  I  never  for  a 
moment  supposed  that  I  was  creating  a  body 
that,  without  consulting  me,  would  overrule 
not  only  me,  but  the  President,  and  assume 
the  right  of  direct  negotiation  with  the 
municipalities  involved. 

I  would  be  glad  to  have  you  submit  to  me 

any  facts  which  you  think  would  make  it 

mv  duty  to  rescind  this  allotment.  In  the 

future  the  powers  of  the  Electric  Board  of 

Review  will  be  strictlv  confined  to  what  I 

«/ 

originally  intended  them  to  be,  namely,  the 
review  of  power  projects  and  the  making  of 
reports  and  recommendations  to  me  for  my 
decision. 


Administrator. 
(R.  II,  511.) 
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The  trial  court’s  finding  of  fact  as  to  the  func¬ 
tion  of  the  employees  of  the  Public  Works  Admin¬ 
istration  was  as  follows : 

! 

FUNCTIONS  OF  PWA  SUBORDINATE  ADVISORY 

The  State  Engineers  or  Directors,  the 
State  Advisory  Boards,  each  of  the  examin- 
ing  divisions  of  the  PWA,  the  Projects 
Division,  the  Special  Board  for :  Public 
Works,  the  Technical  Board  of  Review,  and 
the  Electric  Power  Board  of  Review,;  have  at 
all  times  had  only  advisory  powers  with  re¬ 
spect  to  the  approval  of  applications  for 
loans  and  grants.  None  of  these  agencies 
had  any  power  either  by  original  authoriza¬ 
tion  or  subsequent  ratification  to  make  allot¬ 
ments  or  contracts  or  to  make  commitments 
with  respect  thereto,  or  to  do  anything  what¬ 
soever  except  to  obtain  information  and  to 
make  advisory  reports  and  recommenda¬ 
tions  to  the  Administrator.  The  power  of 
approval  or  disapproval  rested  entirely  with 
the  Administrator  and  the  President  (R.  I, 
462). 

The  true  facts  on  which  the  power  companies 
rest  their  charges  of  the  alleged  malicious  purposes 
of  the  Administrator  are  these : 

The  power  companies  approached  some  subordi¬ 
nates  of  the  Administrator  (members  of  the  Power 
Board  of  Review)  and  said,  in  effect:  “We  will 
reduce  our  power  rates  to  consumers  in  such  and 
such  a  city,  if  PWA  will  cancel,  or  refuse  to 
make,  an  allotment  to  that  city  for  a  loan  and 
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grant  to  build  a  power  plant.  ”  Those  subordinates 

(1)  out  of  a  desire  to  be  fair  to  the  power  compa- 

| 

nies  and  to  comply  with  their  wishes,  (2)  in  ex¬ 
cess  of  their  authority  from  the  Administrator,  (3) 
in  some  instances  negotiated  with  the  power 
companies,  (4)  on  a  basis  on  which  those 
companies  asked  to  negotiate,  i.  e.,  reduction 
of  rates  regardless  of  the  effect  of  such  rate  reduc¬ 
tion  on  the  security  of  PWA’s  proposed  loans  to 
the  cities.  The  power  companies  now  unfairly  seek 
to  distort  those  negotiations,  which  they  initiated, 
into  a  charge  that  the  Administrator  said,  in  effect, 
to  the  power  companies, 4  6  If  you  do  not  reduce  your 
power  rates  voluntarily  we  will  force  reductions  by 
making  loans  and  grants  to  those  cities.” 

In  other  words,  the  power  companies,  having 
themselves  persuaded  those  subordinates,  out  of  a 
desire  to  be  fair  to  the  power  companies,  in  some 
cases  improperly  to  consider  the  factor  of  the  effect 
of  lowered  rates  on  the  consumer  in  a  manner  not 
justified  by  the  statute,  and  to  engage  in  confer¬ 
ences  and  to  write  letters  not  authorized  by  the 

Administrator  ( for  he  had  given  them  no  power 
1  #  # 
except  to  gather  information  and  to  advise  him), 

now  twist  those  unauthorized  acts  of  PWA  sub¬ 
ordinates  into  a  charge  that  the  Administrator  was 
endeavoring  to  abuse  the  authority  vested  in  him 
by  the  statute . 

The  power  companies  then  did  their  best  to  have 
that  factor  (of  lowered  rates  regardless  of  the  ef- 
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feet  on  the  security  of  the  loans)  injected  as  one 
of  the  most  important  elements  in  determining 
whether  or  not  a  loan  or  grant  should  be  made. 
The  power  companies — not  the  Administrator — 
brought  about  the  consideration  by  those  subordi- 

i 

nates  of  that  issue. 

It  comes,  then,  with  poor  grace  from  the  power 
companies  to  argue  that,  because  some  of  the  Ad¬ 
ministrator’s  subordinates,  in  some  instances,  con¬ 
trary  to  the  instructions  given  them,  gave  |  some 
heed  to  the  arguments  of  the  power  companies,  the 
Administrator  wTas  plotting  against  the  power 
companies  to  bring  about  competition  with  them  if 
they  would  not  reduce  their  rates. 

(4)  Alleged  control  of  local  rates 

Plaintiffs  contend  that  the  Administrator  not 
only  intended  to  force  privately-owned  utilities  to 
lower  their  rates  but  also  intended,  through:  loans 
and  grants,  to  control  the  rates  of  the  cities  after 
their  projects  were  constructed,  and  thereby  con¬ 
tinue  to  control  Plaintiffs’  rates.  But  each  of  the 
existing  contracts  with  the  cities  calling  for  loans 
expressly  provides:  ! 

13.  The  Administrator  and  the  Govern¬ 
ment  shall  have  no  rights  or  power  of  any 
kind  with  respect  to  the  rates  to  be  fixed  or 
charged  for  the  services  and  facilities  af¬ 
forded  by  the  Project,  excepting  only  such 
rights  as  they  may  have  as  a  holder  of  such 
Bonds  under  the  laws  and  the  Constitution 

j 

of  Alabama  and  the  lawful  proceedings  of 

•5  I 
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the  Applicant,  taken  pursuant  thereto,  in 
authorizing  the  issuance  of  such  bonds. 

14.  This  Agreement  is  made  with  the  ex¬ 
press  understanding  that  neither  the  loan 
nor  the  grant  herein  described  is  condi¬ 
tioned  upon  compliance  by  the  Applicant 
with  any  conditions  not  expressly  set  forth 
herein.  There  are  no  other  agreements  or 
understandings  between  the  Applicant  and 
the  Government  or  any  of  its  agencies  in 
any  way  relating  to  said  Project. 

The  unmistakable  effect  of  those  provisions  is 
that,  once  the  project  has  been  completed,  the  Ad¬ 
ministrator  and  the  United  States  will  have  no  re¬ 
lation  to  it  whatever,  except  the  relation  which  they 
will  occupy  as  an  ordinary  holder  of  the  cities’ 
bonds. 

In  the  case  of  Iowa  City,  the  existing  contract 
calls  for  no  loan  but  merely  a  grant.  Accordingly, 
there  is  no  provision  in  the  contract  relating  to 
rates.  And  it  is  expressly  provided  (R.  Iowa,  118) 
that — 

This  offer  is  made  with  the  express  under¬ 
standing  that  the  grant  herein  described  is 
not  conditioned  upon  compliance  by  the  Ap¬ 
plicant  with  any  conditions  not  set  forth 
herein.  There  are  no  other  agreements  or 
understandings  between  the  Applicant  and 
'  the  Government  or  any  of  its  agencies  in  any 
way  relating  to  said  project  or  to  the  financ¬ 
ing  or  construction  thereof. 

If  there  is  any  conflict  as  to  the  proper  inter¬ 
pretation  of  the  testimony  and  other  evidence  in 
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the  record  concerning  the  intention  of  the  Adminis¬ 
trator  to  control  local  utility  rates,  the  findings  of 
fact  by  the  trial  court  should  be  conclusive  on  the 

matter  (Findings  Nos.  35  and  36,  R.  II,  462,  463) : 

; 

The  expenditures  under  these  statutes 
involve  no  purchase  of,  nor  contract  provid¬ 
ing  for,  regulation  by  the  United!  States 
*  *  *.  The  defendants  have  not  reserved 

any  right  or  power  to  influence  or  control 
rates  to  be  charged  by  the  proposed  munici¬ 
pal  power  plants.  Provisions  of  :  earlier 
contracts  in  any  way  inconsistent  with  the 
facts  found  herein  were  eliminated  before 
any  action  was  taken  pursuant  thereto  by 
any  of  the  municipalities. 

(5)  “Social  desirability” 

Sometimes  a  protesting  privately-owned!  utility 
company  raised  a  question  as  to  the  social  desira¬ 
bility  of  a  project  for  which  a  municipality  had 
requested  a  grant  or  loan  and  grant  by  asserting 
that  the  project  will  duplicate  existing  facilities  in 
the  city  not  for  the  benefit  but  to  the  injury  of  its 
citizens. 

Much  is  made  in  the  Plaintiffs’  brief  of  ^social 
desirability”  as  a  criterion  for  approving  a  grant 
or  loan  and  grant  application.  Plaintiffs  contend 
that  “social  desirability”  was  a  thin  disguise  for  a 
policy  of  forcing  local  utility  companies  to  lower 
rates  (Plaintiffs’  Brief,  p.  61).  The  phrase  was 
not  limited  to  power  projects,  but  was  equally  ap¬ 
plicable  to  all  types  of  projects,  competitive  as  well 
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as  noncompetitive.  Plaintiffs,  in  again  editing  the 
evidence,  have  completely  disregarded  this  fact  and 
argue  as  if  it  had  peculiar  reference  to  power 
projects. 

The  Administrator’s  testimony  concerning  the 
test  of  social  desirability  as  applied  to  projects  for 
which  a  grant  or  a  loan  and  grant  were  requested 
is  as  follows : 

The  phrase  “ social  desirability”  is  not 
found  in  the  statute.  It  is  hard  to  sav  what 
the  phrase  means  with  respect  to  public 
works  projects  in  general  and,  in  particular, 
with  reference  to  competitive  municipal 
power  projects.  It  savors  of  a  general  ben¬ 
ediction  at  the  end  of  a  speech  or  a  sermon. 
It  w^as  not  capable  of  precise  determination, 
but  in  general  we  held  it  to  mean  that,  so 
far  as  it  controlled  our  actions,  a  project 
in  order  to  be  approved  was  to  be  one  that 
would  be  of  some  general  benefit  to  the  eco¬ 
nomic  and  social  life  of  the  community.  I 
might  add  that  considering  the  program  was 
undertaken  to  put  men  back  to  work,  there 
was  a  presumption  of  social  desirability  if 
a  project  did  have  the  effect  of  putting  men 

back  to  work  (R.  II,  514). 

*  *  *  *  * 

But  there  was  no  statutory  mandate,  and 
we  could  have  changed  our  rules.  This  cri¬ 
terion  meant,  as  a  test  for  public  works  proj¬ 
ect,  that  a  project  must  be  of  some  general 
benefit  to  the  community  from  the  economic 
and  social  point  of  view.  There  was  a  pre¬ 
sumption  of  social  desirability  if  the  project 


55 

would  put  men  back  to  work.  The:  state¬ 
ment  in  Circular  No.  1,  Plaintiffs’  Exhibit 
119,  that  “No  project  will  be  considered 
which  is  a  mere  makeshift  to  supply  work’’ 
was  and  is  a  correct  statement  of  PWA 
policy  in  that  regard  (R.  II,  515). 

*  *  *  *  |  * 
Independently  of  the  question  of  social 
desirability,  an  application  for  a  loan  and 
grant  for  a  municipal  power  project  had  to 
be  approved  as  financially  sound  by  the  Fi¬ 
nance  Division,  as  feasible  and  technically 
sound  by  the  Engineering  Division,  and  as 
legally  sound  by  the  Legal  Division.  j  When 
these  tests  were  met  there  was  a  presump¬ 
tion  of  social  desirability.  We  had  a  right 
to  assume  that  the  community  in  applying 
for  a  loan  and  grant,  or  a  grant,  considered 
that  the  municipal  life  would  be  improved. 
We  left  that  up  to  them  largely.  It  is  true 
that  social  desirability,  at  least  as  applied 
to  the  community,  required  that  the  project 
should  bring  some  general  benefit  to  the 
community  from  an  economic  and  a  social 
point  of  view.  Upon  the  hypothesis  that  I 
have  just  stated,  we  would  not  necessarily 
have  to  go  into  the  economic  benefit  to  be 
brought  to  the  community  by  operating  a 
competing  power  plant.  The  community  sat 
as  a  jury  and  passed  upon  the  facts  and 
said,  “We  consider  this  especially  desirable. 
This  will  benefit  our  community.  Will  you 
help  us  finance  it?”  The  community  had  to 
decide  in  the  first  instance  whether  or  not 
the  project  would  be  socially  desirable,  and 
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in  the  absence  of  -conclusive  proof  to  the 
contrary,  why,  we  did  not  attempt  to  over¬ 
turn  their  finding  (R.  II,  516). 

The  Administrator’s  testimony  shows  that  many 
elements  are  taken  into  consideration  in  determin¬ 
ing  the  social  desirabilitv  or  undesirabilitv  of  a 
project.  If  the  project  would  put  men  to  work 
on  the  construction  of  a  municipal  project,  its 
social  desirability  was  presumed.  The  Adminis¬ 
trator  would  not  approve  a  project  if  it  was  a  mere 
makeshift  to  supply  work  (R.,  V.  II,  516). 

The  utmost,  then,  that  can  be  said  by  plaintiffs  is 
the  following:  With  respect  to  any  state  or  munici¬ 
pal  public  works  project  the  Administrator  desired 
to  avoid  mere  make-work  construction.  That  atti¬ 
tude  was  expressed  by  the  vague  phrase  “social 
desirability.”  And  that  attitude  was  applicable 
to  all  kinds  of  projects — bridges,  schools,  water¬ 
works,  etc.,  etc.,  and  not  merely  to  power  plants. 
That  vague  concept  of  social  desirability  was  a 
negative  concept.  In  other  words,  it  was  not  the 
policy  to  give  Federal  financial  aid  to  projects 
becaitse  they  were  socially  desirable  (that  aid 
being  given  in  order  to  increase  employment 
quickly)  but  to  withhold  such  aid,  even  to  a  project 
that  would  give  employment  quickly,  if  the  project 
was  socially  not  desirable.  That  is  to  say,  social 
desirability  was  not  one  of  the  positive  aims  of  the 
Administrator ;  he  merely  at  most  rejected  certain 
applications  because  the  projects  were  not  socially 
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desirable.  If  the  local  community  applied  for 
Federal  financial  aid  for  the  construction  of  a 
project,  it  was  presumed  that  the  project  met  that 
vague  negative  test  of  social  desirability.  And 
that,  again,  was  true  of  all  kinds  of  projects  and 
not  merely  of  power  projects  (R.  II,  516-517).  If, 
however,  somebody  in  the  local  community  pro¬ 
tested  that  the  community  had  erred  with  respect 
to  the  social  desirability  of  the  project,  the  Ad- 

i 

ministrator  would  pay  attention  to  the  protest.  In 
the  case  of  power  projects,  the  protest  usually  came 
from  a  power  company,  and  was  invariably  on  the 
ground  that  the  project  was  not  socially  desirable 
because  the  rates  would  not  be  lower  than  those 
of  the  power  company.  In  such  circumstances,  at 
some  times,  some  heed  was  given  to  that  kind  of 
protest.  But  that  merely  meant  at  most,  that  al- 
though  a  project  would  increase  employment 
quickly  and  met  all  of  the  other  requirements  of 
the  Federal  statute,  Federal  aid  would  not  be  given 
therefor  if  the  project  was  not  socially  desirable. 

In  other  words,  so  far  as  municipal  power  proj¬ 
ects  were  concerned,  the  Administrator  did  not 
make  the  loans  and  grants  in  order  to  reduce  rates, 
but  at  some  times,  when  power  companies  pro¬ 
tested,  he  withheld  a  loan  or  grant  because  there 
would  be  no  lowering  of  rates. 

The  Administrator  testified  that  the  policy  on 
that  subject  was  an  evolving  one,  and  the  foregoing 
describes  the  most  extreme  version  of  what  at  one 
time  may  have  been  his  attitude.  But  when  that 
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in  the  absence  of  -conclusive  proof  to  the 
contrary,  why,  we  did  not  attempt  to  over¬ 
turn  their  finding  (R.  II,  516). 

The  Administrator’s  testimony  shows  that  many 
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elements  are  taken  into  consideration  in  determin¬ 
ing  the  social  desirabilitv  or  undesirabilitv  of  a 
project.  If  the  project  would  put  men  to  work 
on  the  construction  of  a  municipal  project,  its 
social  desirability  was  presumed.  The  Adminis¬ 
trator  would  not  approve  a  project  if  it  was  a  mere 
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makeshift  to  supply  work  (R.,  Y.  II,  516). 

The  utmost,  then,  that  can  be  said  by  plaintiffs  is 
the  following:  With  respect  to  any  state  or  munici¬ 
pal  public  works  project  the  Administrator  desired 
to  avoid  mere  make-work  construction.  That  atti¬ 
tude  was  expressed  by  the  vague  phrase  “  social 
desirability.’ ’  And  that  attitude  was  applicable 
to  all  kinds  of  projects — bridges,  schools,  water¬ 
works,  etc.,  etc.,  and  not  merely  to  power  plants. 
That  vague  concept  of  social  desirability  was  a 
negative  concept .  In  other  words,  it  was  not  the 
policy  to  give  Federal  financial  aid  to  projects 
because  they  were  socially  desirable  (that  aid 
being  given  in  order  to  increase  employment 
quickly)  but  to  withhold  such  aid ,  even  to  a  project 
that  would  give  employment  quickly,  if  the  project 
was  socially  not  desirable.  That  is  to  say,  social 
desirability  was  not  one  of  the  positive  aims  of  the 
Administrator ;  he  merely  at  most  rejected  certain 
applications  because  the  projects  were  not  socially 
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desirable.  If  the  local  community  applied  for 

Federal  financial  aid  for  the  construction  of  a 

! 

project,  it  was  presumed  that  the  project  njiet  that 
vague  negative  test  of  social  desirability.  And 
that,  again,  was  true  of  all  kinds  of  projects  and 
not  merely  of  power  projects  (R.  II,  516-517).  If, 
however,  somebody  in  the  local  community  pro¬ 
tested  that  the  community  had  erred  with  respect 
to  the  social  desirability  of  the  project,  the  Ad¬ 
ministrator  would  pay  attention  to  the  protest.  In 
the  case  of  power  projects,  the  protest  usually  came 
from  a  power  company,  and  was  invariably  on  the 
ground  that  the  project  was  not  socially  desirable 
because  the  rates  would  not  be  lower  than  those 
of  the  power  company.  In  such  circumstances,  at 
some  times,  some  heed  was  given  to  that  kind  of 
protest.  But  that  merely  meant  at  most,  that  al¬ 
though  a  project  would  increase  employment 
quickly  and  met  all  of  the  other  requirements  of 
the  Federal  statute,  Federal  aid  would  not  be  given 
therefor  if  the  project  was  not  socially  desirable. 

In  other  words,  so  far  as  municipal  power  proj¬ 
ects  were  concerned,  the  Administrator  did  not 
make  the  loans  and  grants  in  order  to  reduce  rates, 
but  at  some  times,  when  power  companies  pro- 
tested,  he  withheld  a  loan  or  grant  because  there 
would  be  no  lowering  of  rates. 

The  Administrator  testified  that  the  policy  on 
that  subject  was  an  evolving  one,  and  the  foregoing 
describes  the  most  extreme  version  of  what  at  one 
time  may  have  been  his  attitude.  But  when  that 
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attitude  is  expressed  in  its  most  emphatic  terms, 
it  comes  very  far  from  showing  that  the  Adminis¬ 
trator  was  acting  in  order  to  bring  about  lower 
rates  in  the  local  communities,  but  only  that  he 
sometimes  refused  to  give  Federal  aid  to  a  munic¬ 
ipal  power  project,  on  the  protest  of  a  power  com¬ 
pany,  because  the  project  would  not  lead  to  a  low¬ 
ering  of  rates.15 

The  Administrator  testified  that  his  purpose 
in  making  allotments  for  projects  which  hap¬ 
pened  to  be  competitive  was  always  to  increase 
employment  quickly  as  required  by  the  statute, 
and  that  considerations  such  as  the  benefit  to  the 
local  community  from  reduction  of  rates  were 
“only  incidental  and  collateral”  (R.  Vol.  II, 
p.  542). 16 


15  Of  course,  as  above  shown,  quite  aside  from  such  con¬ 
sideration  given  the  rates  on  the  protest  of  a  power  company, 
the  Administrator  properly  considered  the  prospective  rates 
of  a  municipal  project  where  the  loan  was  to  be  evidenced 
by  revenue  bonds  payable  out  of  the  revenues  of  the  project 
or  where  the  city’s  general  finances  were  not  in  good  shape. 

16  Plaintiffs  objected  and  assigned  error  because  the  Ad¬ 
ministrator’s  testimony  in  that  respect  was  in  response  to  a 
leading  question  and  because  it  called  for  a  conclusion, 
invading  the  province  of  the  court  (R.  II,  542).  Clearly 
the  trial  court  had  discretion  to  determine  whether  the  ques¬ 
tion  was  improperly  leading  in  a  redirect  examination  after 
a  long  cross-examination.  Northern  Pacific  R.  R.  v.  Urlin , 
158  U.  S.  271,  273;  Linn  v.  United  States,  251  Fed.  476.  482 
(C.  C.  A.  2).  And  since  on  cross-examination  plaintiffs 
had  at  length  interrogated  the  Administrator  as  to  his  mo¬ 
tives  and  intentions,  it  was  obviously  not  improper  for 
defendants,  on  redirect  examination,  to  ask  him  to  state 
what  his  motives  and  intentions  were. 
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(6)  Alleged  conspiracy  with  TVA 

Plaintiffs,  in  the  face  of  the  trial  court’s  findings 
to  the  contrary,  charge  that  PWA  and  TVA  con¬ 
spired  against  plaintiff  Alabama  Power  Company ; 
that  one  of  the  purposes  of  the  Administrator  in 
making  the  loans  and  grants  to  the  Alabama  cities 
was  to  provide  a  market  for  electricity  generated 
by  TVA ;  and  that  PWA  interfered  with  negotia¬ 
tions  between  Alabama  Power  Company  and  the 
Alabama  cities  for  the  purchase  by  those  cities  of 
certain  properties  of  the  company.  Plaintiffs  seek 
to  support  those  charges  as  follows : 

They  refer  to  the  fact  that  the  cities,  in  their  ap¬ 
plications  to  PWA,  recited  that,  when  their  proj¬ 
ects  were  completed,  the  cities  intended  to  purchase 
power  from  TVA;  that  the  original  contracts  be¬ 
tween  PWA  and  the  cities  required  the  cities  to 
purchase  power  from  TVA;  and  that  the  cities  at 
one  time  had  contracts  for  the  purchase  of  power 
from  TVA.  But  the  evidence  shows  that  the  exist¬ 
ing  contracts  between  PWA  and  those  cities  elim¬ 
inate  any  provision  requiring  the  cities  to  pur¬ 
chase  power  from  TVA  or  anyone  else,  and  that 
none  of  the  cities  now  has  any  contract  whatsoever 
with  TVA  for  the  purchase  of  power  (R.,  II,  130, 
155,  159).  The  cities  therefore  are  entirely  at 
liberty  to  purchase  their  power  from  Alabama 

_  i 

Power  Company.  Recognizing  that  fact,  plaintiffs 
in  their  brief  state  that  the  change  in  the  contracts 
was  “ without  significance”  and  ‘ 4 does  not  mini¬ 
mize  their  evidentiary  values  as  proof  of  the  intent 
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and  purpose  of  PWA.”  If  that  comment  means 
anything,  it  means,  at  most,  that  perhaps  PWA  at 
one  time  in  the  past  was  endeavoring  to  require  the 
cities  to  purchase  power  from  TV A.  But,  even  if 
such  an  intent  were  actionable,  it  is  now  a  past  in¬ 
tent,  and  a  past  intent ,  no  longer  capable  of  being 
effectuated,  is  surely  no  basis  for  any  injunctive 
relief.11  (See  infra,  pp.  204^205.) 

More  surprising  is  plaintiff's  suggestion  that 
PWA  was  in  some  way  a  party  to  a  malign  con¬ 
spiracy  with  TVA  which  led  to  the  breaking  off  of 
negotiations  for  the  sale  of  certain  of  the  proper¬ 
ties  of  plaintiff  Alabama  Power  Company  to  those 
Alabama  cities,  with  resulting  financial  loss  to  that 
company.  But  the  actual  facts  as  shown  by  the  evi¬ 
dence  are  entirely  to  the  contrary.  They  show 
that  if  there  was  a  “conspiracy”  between  TVA  and 
PWA  it  was  a  “ conspiracy ”  to  make  the  Alabama 
cities  purchase  the  properties  of  the  Alabama 
Power  Company  so  as  to  avoid  a  loss  to  that  com¬ 
pany.  This  appears  from  the  following  (R.  II, 
128-158,  476-482)  :  TVA  had  agreed  to  purchase  a 
fractional  part  of  the  transmission  properties  of 
the  Alabama  Power  Company.  (See  Ashwander 

17  Plaintiffs  in  their  brief  (p.  73)  refer  to  the  fact  that 
in  the  President’s  approval  of  the  allotment  for  Russellville 
there  is  a  notation  “Character  of  work.  Construction  of 
distribution  system  to  distribute  TVA  energy.”  (R.  II, 
359.)  That  obviously  was  merely  a  summary  of  the  appli¬ 
cant’s  own  description  of  its  purpose  in  constructing  its 
plant  and  does  not  indicate  that  that  was  the  Presidents 
purpose  in  approving  the  allotment. 


61 


v.  Tennessee  Valley  Authority ,  297  U.  S.  288.)  In 
order  to  avoid  loss  to  Alabama  Power  Company, 

TVA  had  also  procured  an  option  from  that  com- 

! 

pany  to  acquire  its  distribution  systems  in  a  group 
of  Alabama  cities,  its  purpose  in  procuring  that 
option  being  to  rehabilitate  those  distribution  sys¬ 
tems  and  then  sell  them  to  the  respective  cities.  It 
was  unwilling  to  do  so,  however,  unless  it  could 
induce  all  the  cities  to  buy  the  systems  located 
within  their  respective  limits  (R.  II,  473).  I  A  wit¬ 
ness  called  by  the  plaintiffs,  Mayor  Glenn,  of 
Florence,  Alabama  (one  of  those  cities),  testified 
that  Director  Lilienthal  called  the  representatives 
of  those  cities  together  and  said,  “  The  Administra¬ 
tion  teas  opposed  to  the  confiscation  of  property” 
and,  for  that  reason,  wanted  to  work  out  the  pur¬ 
chase  of  the  properties  of  the  Alabama  Power  Com¬ 
pany,  rather  than  to  have  municipal  competition 
(R.  Vol.  II,  p.  143).  Mayor  Glenn  also  testified 
(R.  Yol.  II,  p.  144)  :  I 

I  don’t  think  that  it  was  the  attitude  of 
either  TVA  or  PWA  to  have  me  take  steps 
which  would  destroy  these  properties  or  pre¬ 
vent  my  purchase  of  them  from  the  com¬ 
pany.  They  never  expressed  such  an  atti¬ 
tude  to  me,  nor  did  their  conduct  ever  indi¬ 
cate  that  they  had  that  in  mind.  On  the 
contrary  they  wanted  to  purchase  them  and 
not  allow  them  to  be  destroyed. 

Mayor  Glenn  also  testified  that  his  city  was  un¬ 
willing  to  buy  the  distribution  system  in  his  city 


at  the  price  offered,  believing  that  the  price  was 
$40,000  too  high  (R.  V.  II,  143-144).  At  the  re¬ 
quest  of  Director  Lilenthal  of  TVA,  the  Adminis¬ 
trator  notified  Mayor  Glenn  by  telegram  (dis¬ 
cussed  in  plaintiff’s  brief,  p.  73)  that  PWA  would 
not,  at  that  time,  make  a  loan  and  grant  to  Florence 
which  would  enable  it  to  build  its  own  competitive 
plant,  because  PWA  felt  it  desirable  to  cooperate 
with  TVA.  In  other  words,  the  so-called  conspir¬ 
acy  was  a  conspiracy  on  the  part  of  PWA  and 
TVA  ( 1 )  to  have  the  city  of  Florence  buy  prop¬ 
erty  of  the  power  company  at  what  the  city  con¬ 
sidered  an  excessive  price  so  as  to  avoid  loss  to  the 
plaintiff  power  company ,  and  (2)  thereby  to  work 
out  a  plan  for  selling  all  such  properties  to  the 
several  Alabama  cities. 

The  Administrator  sent  the  telegram  to  Mayor 
Glenn,  above  referred  to,  because  the  Admini¬ 
strator  was  endeavoring  to  aid  TVA  in  its  desire 
(1)  to  have  the  cities  buy  from  TVA  the  properties 
which  TVA  would  acquire  under  its  option  from 
Alabama  Power  Company  rather  than  (2)  to  have 
the  cities  build  competing  plants.  And  it  was  with 
reference  to  that  assistance  to  TVA  that  the  Ad¬ 
ministrator  testified  (R.  II,  p.  526)  as  follows: 

“1  think  in  the  case  of  Florence,  Alabama,  we 
took  the  position  that  since  TVA,  which  was  an¬ 
other  government  agency  created  under  a  separate 
statute,  was  trying  to  work  out  its  problem,  we 
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ought  to  cooperate  with  it,  and  I  did,  as  a  matter  of 
fact  do  whatever  I  could  to  help  TVA  work  out 
its  problem.  ” 1S 

It  was  in  considerable  part  because  Mayor  Glenn 


refused  to  purchase  that  property  that  TYA's  plan 
of  buying  the  company’s  property  and  selling  it  to 
the  cities  fell  through  (R.  V.  II,  143.)  [There  is 
also  evidence  in  the  record  that  negotiations,  be¬ 
tween  Alabama  Power  Company  and  others  of  the 


Alabama  cities,13 


failed  because  those  cities  felt 


that  the  price  asked  for  the  properties  was  too  high. 
Plain  tiffs  assert  that  the  cities  believed  the  price 
to  be  paid  was  too  high  merely  because  those  cities 
could  build  competing  plants  aided  by  PWA 
grants.  The  evidence  on  that  subject  is  I  in  con¬ 
flict.  [The  plaintiffs  (Brief,  p.  82)  quote  from  a 
portion  of  this  evidence;  but  see,  for  instance,  R. 
Yol.  II,  pp.  483 ;  140.]  | 

The  following  facts  also  demonstrate  the  ab¬ 
surdity  of  the  charge  of  conspiracy  between  PWA 
and  TVA  which  would  cause  financial  loss  to  the 


Alabama  Power  Company  and  shows  howi  lacking 


1S  It  is  typical  of  the  manner  in  which  plaintiff^  edit  the 
record  that  in  their  brief  (p.  74)  they  lift  out  of  the  fore¬ 
going  testimony  the  following  portion  of  a  sentence  with¬ 
out  indicating  any  omission : 

“I  did,  as  a  matter  of  fact,  do  whatever  I  could  to  help 
TVA  work  out  its  problem. “ 

19  The  Alabama  Power  Company  advised  the;  City  of 
Guntersville,  when  it  sought  to  buy  the  Company’s  prop¬ 
erty  located  in  that  ctv,  that  “they  did  not  build  the  system 
for  sale  but  as  an  investment  and  would  not  quote;  a  price.” 
That  attitude  sheds  light  on  the  failure  of  the  negotations 
with  the  other  cities  (R.  II,  156-157). 
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in  seriousness  was  the  effort  of  the  Alabama  Power 
Company  to  sell  its  properties  to  those  cities : 

Mayor  Glenn  was  asked  by  plaintiffs  to  produce 
certain  letters  received  from  Mr.  Lilienthal  ex¬ 
plaining  why  TV A  gave  up  its  efforts  to  exercise 
the  option  to  buy  the  distribution  systems  from 
Alabama  Power  Company  and  sell  the  same  to  the 
cities.  Having  called  for  the  production  of  these 
documents,  plaintiffs  did  not  offer  them,  and  they 
were  later  offered  by  defendants  and  received  in 
evidence.  Those  letters,  and  particularly  the  mem¬ 
orandum  enclosed  with  the  letters  of  TV A  to  the 
Mayors  of  the  Alabama  cities  (DX  2,  R.  II,  477- 
482),  show  that  after  TVA  had  negotiated  with  the 
Alabama  Power  Company  for  the  purchase  of  the 
company’s  facilities  in  certain  communities  in 
northern  Alabama,  the  indefinite  delay  and  pos¬ 
sible  obstruction  of  the  transaction  occasioned  by 

(1)  the  resort  by  certain  preferred  stockholders  of 
the  Alabama  Power  Company  to  litigation  first  in 
the  state  and  later  in  the  Federal  courts  (see  Ash- 
wander  v.  Tennessee  Valley  Authority,  supra)  and 

(2)  the  insistence  by  the  trustee  for  the  bond¬ 
holders  of  the  Alabama  Power  Company  on  an  “  in¬ 
dependent  appraisal”  of  the  properties  to  be  con¬ 
veyed  to  TVA,  made  it  unjustifiable  for  TVA  to 
urge  that  the  Alabama  communities  delav  their 
plans  for  constructing  power  projects  any  longer 
in  reliance  upon  eventual  performance  of  the  con¬ 
tract  between  TVA  and  the  Alabama  Power  Com¬ 
pany  (R.  V.  II,  480-482). 
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The  plaintiffs  objected  to  the  introduction  of 
this  evidence  on  the  ground  that  it  was  self-serving 
and  irrelevant  (R.  II,  476),  but  it  was,  of  course, 
admissible  to  answer  the  charge  of  conspiracy  on 
the  pail;  of  TVA  and  PWA.  Plaintiffs  having 
charged  a  conspiracy  engaged  in  by  Lilienthal,  and 
having  introduced  evidence  to  show  the  state  of 
mind  of  Director  Lilienthal,  could  not  object  to 
evidence  showing,  from  his  own  statements,  what 
his  mental  attitude  was.  Moreover,  plaintiffs  hav¬ 
ing  called  for  the  production  of  the  letters,  could 
not  object  to  their  introduction.  Of  course  these 
letters  were  not  “self-serving”  because  TVA  was 
not  a  party  to  the  suit. 

There  could  be  no  possible  doubt  that  :  the  Ala¬ 
bama  cities  desired  to  engage  in  municipal  opera¬ 
tion.  There  was  a  question  of  how  they  should 
do  so — whether  (1)  by  purchasing  the  Alabama 
Power  Company’s  properties,  or  (2)  by  construct¬ 
ing  their  own  competitive  plants.  The  record 
shows ,  beyond  the  peradventure  of  a  doubt,  that 
PWA  aided  TVA  in  trying  to  persuade  the 
cities  not  to  build  competing  plants  but  to  buy  the 
power  companies’  facilities  in  order  to  avoid  loss 

j 

to  the  companies.  Even  assuming,  arguendo,  that 
PWA  was  departing  from  its  proper  purposes  in 
thus  aiding  TVA,~°  by  no  stretch  of  the  imagina- 

20  Suppose  that  the  City  of  Gunters ville,  which  is  located 
on  the  Tennessee  River,  instead  of  requesting  a  loan  and 
grant  for  a  power  plant  had  applied  for  an  allotment  with 
which  to  construct  a  municipal  levee.  And  suppose  that 


tion  can  it  be  said  that  PWA,  in  so  doing ,  was  doing 
anything  to  cause  loss  or  injury  to  the  plaintiff 
company. 

The  trial  court  found  (R.  Vol.  I,  p.  453)  : 

The  Tennessee  Valley  Authority  attempted 
to  persuade  the  city  of  Florence  to  enter  into 
a  plan  whereby  the  Authority  would  exer- 
cise  its  option  (later  abandoned)  to  pur¬ 
chase  distribution  systems  in  Florence,  Ala¬ 
bama,  and  several  other  communities,  from 
the  Alabama  Power  Company,  rehabilitate 
them,  and  turn  them  over  to  the  communi¬ 
ties.  This  plan  was  inaugurated  in  an 
attempt  by  the  Tennessee  Valley  Author¬ 
ity  to  prevent  duplication  of  existing  facil¬ 
ities  of  the  power  company  and  for  the 
purposes  of  protecting  the  investment  of 
the  Alabama  Power  Company.  The  City 
of  Florence  rejected  this  proposal  as  disad¬ 
vantageous  to  itself,  and  made  a  counterpro¬ 
posal  that  it  purchase  the  existing  facilities 
of  the  Alabama  Power  Company  at  Flor¬ 
ence,  and  use  funds  to  be  supplied  by  the 
Public  Works  Administration  for  rehabili¬ 
tation  and  extensions.  Later  this  plan  was 

the  War  Department  was  at  the  same  time  contemplating  a 
program  of  improving  the  Tennessee  River  by  the  construc¬ 
tion  of  levees  at  various  points  along  the  river.  Would  it 
have  been  improper  for  the  Administrator  to  withhold  con¬ 
sideration  of  the  City’s  application  until  he  had  ascer¬ 
tained  whether  the  construction  of  its  project  would  be 
consistent  with  the  program  of  the  War  Department?  And 
if  the  Administrator  found  that  the  City’s  project  would 
interfere  with  the  War  Department's  program,  could  he 
be  criticized  for  disapproving  the  City's  application  ? 
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abandoned  bv  the  Tennessee  Valiev ! Author- 
*  «/  ; 

ity.  PWA  refused  to  make  a  Joan  or  grant 
to  the  City  of  Florence  until  this  plan  had 
been  abandoned.  [Emphasis  added.] 

[It  is  to  be  noted  that,  as  plaintiffs  adnjdt,  after 
these  cases  were  tried  below,  Alabama  Power 
Company  and  the  city  of  Florence  completed 
negotiations  for  a  sale  by  the  company  to  the  city.] 
More  than  a  year  elapsed  between  the  filing  of 
the  applications  by  the  Alabama  cities  and  the 
making  of  the  original  contracts  between  them  and 
PWA  (R.  Vol.  I,  453-456)  due  to  the  Adminis¬ 
trator's  desire  to  assist  TVA  in  having  the  cities 
buy  the  properties  of  Alabama  Power  Company 
rather  than  to  build  plants  to  be  used  in  competi¬ 
tion  with  that  company.  The  fact  that  the  cities 
were  not  discouraged  by  that  long  delay,  but  kept 
their  applications  for  loans  and  grants  for  power 
plants  on  tile,  instead  of  substituting  therefor  ap¬ 
plications  for  sewer  or  school  projects,  etc.,  which 
would  have  received  prompt  consideration,  amply 
justifies  the  conclusion  that  PWA  was  n<j>t  stimu¬ 
lating  the  desire  of  those  cities  to  engage  in 
municipal  operations.  j 

There  can  be  no  doubt  that  the  voluminous 
record  amply  supports  the  following  findings  of  the 
trial  court  (R.  I,  j>p.  462,  463)  : 

35  I 

Inducement 

The  determination  of  whether  municipal 
competition  with  privately  owned  j  utilities, 

119915—37 - G 
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or  the  elimination  of  competition  by  pri¬ 
vately  owned  utilities  where  their  franchises 
had  expired,  was  desirable,  was  made  by 

the  cities  involved  and  not  bv  PWA. 

* 

Each  of  the  municipalities  involved  in 
this  suit  determined  to  enter  into  the  electric 
distribution  business  of  its  own  free  will. 
There  was  no  solicitation  or  coercion  on  the 
part  of  any  of  the  defendants,  their  agents  or 
subordinates.  There  was  and  is  no  con¬ 
spiracy  between  any  of  the  defendants  and 
any  other  person,  nor  is  there  any  other 
effort  on  the  part  of  any  of  the  defendants 
to,  nor  are  their  actions  motivated  by  a  de¬ 
sire  to,  cause  injury  or  financial  loss  to  the 
plaintiffs,  or  to  regulate  their  rates  or  elec¬ 
tric  rates  generally,  or  to  foster  municipal 
ownership  of  utilities. 

The  expenditures  under  these  statutes  in¬ 
volve  no  purchase  of,  nor  contract  providing 
for,  regulation  by  the  United  States.  The 
failure  of  any  city  to  apply  for  or  receive 
loans  or  grants  under  those  statutes  will  im¬ 
pose  upon  it  no  disadvantage  or  financial 
loss. 

36 

The  defendants  have  not  reserved  any 
right  or  power  to  influence  or  control  rates 
to  be  charged  by  the  proposed  municipal 
power  plants.  Provisions  of  earlier  con¬ 
tracts  in  any  way  inconsistent  with  the  facts 
found  herein  wTere  eliminated  before  any 
action  was  taken  pursuant  thereto  by  any  of 
the  municipalities. 
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37  j 

Neither  the  United  States  nor  aiky  of  the 
defendants  has  reserved  any  right  or  power 
under  the  existing  contracts,  or  in  any  other 
way,  to  require  any  of  the  municipalities  to 
eliminate  competition  or  to  designate  the 
person  or  agency  from  whom  the  municipal¬ 
ity  must  purchase  its  power.  Provisions  of 
earlier  contracts  in  any  way  inconsistent 
with  the  facts  found  herein  were  eliminated 
before  any  action  was  taken  pursuant  there¬ 
to  by  any  of  the  municipalities. 

The  rights  of  the  United  States:  with  re¬ 
spect  to  the  construction  of  the  projects  are 
fully  set  forth  in  the  contracts.  These  con¬ 
tracts  are  subject  to  no  terms  or  conditions 
except  as  specifically  set  forth  therein. 

(7)  Plaintiffs’  misdescription  of  the  contracts 

On  pages  11  to  13  of  their  brief,  plaintiffs  pur¬ 
port  to  set  forth  a  description  of  provisions  of  the 
loan  and  grant  agreement  between  the  Public 
Works  Administration  and  the  cities.  Tbe  provi¬ 
sions  thus  described  are  not  in  the  contracts  that 

i 

are  now  in  existence  and  which  are  now,  involved 
in  these  suits,  but  in  previous  contracts  which  have 
been  terminated : 

(1)  The  new  agreements  contain  no  provision 
that  funds  will  be  available  only  in  such  amounts 
as  the  Administrator  deems  sufficient  from  time  to 
time.  On  the  contrary,  the  Government  is  required 
to  honor  requisitions  requesting  it  to  take  up  and 
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pay  for  bonds  if  the  bond  transcript  and  other 
documents  supporting  the  requisition  are  complete 
(E.  Vol.  I,  p.  262). 

(2)  The  present  contracts  do  not  require  that  ail 
details  of  plans,  drawings,  construction  contracts, 
engineering,  supervision,  inspection,  etc.,  shall  be 
according  to  the  will  of  the  Public  Works  Admin¬ 
istration.  On  the  contrary,  before  construction  is 
started,  the  city  submits  its  plans  and  specifications 
and  a  detailed  certificate  of  purposes  to  the  Admin¬ 
istrator1.  Such  plans  and  specifications  and  certifi¬ 
cate  of  purposes  are  accepted  by  the  Public  Works 
Administration  if  it  appears  that  the  project  will 
be  constructed  in  accordance  with  the  statute  and 
that  the  loan  is  reasonably  secure.  Thereafter, 
PWA  is  bound  to  honor  requisitions  for  payment 
of  funds  if  they  are  in  accord  with  previously  ap¬ 
proved  plans  and  specifications  and  certificates  of 
purposes  (R.  Vol.  I,  p.  261). 

(3)  The  present  contracts  do  not  provide  that 
the  cities  and  contractors  and  subcontractors  shall 
maintain  such  insurance  as  PWA  desires.  On  the 
contrary  the  cities  are  merely  required  to  carry 
reasonable  and  adequate  insurance  upon  the  com¬ 
pleted  project  and  the  contractors  are  merely  re¬ 
quired1  to  furnish  performance  bonds  to  insure 
that  the  work  will  be  completed  in  accordance  with 
the  contract  (R.  Vol.  I,  pp.  262,  265). 

(4)  All  of  the  labor  provisions  relate  solely  to 
labor  on  construction  at  the  site  of  the  project  and 
do  not  at  all  relate  to  the  operation  of  the  project 


71 


after  it  is  completed.  Furthermore,  the  contracts 

j 

provide  that  the  wage  rates  shall  be  determined  in 
accordance  with  the  law  of  the  State  or  local  ordi- 
nance,  if  there  be  such ;  if  not,  the  wages  shall  be 
paid  in  accordance  with  customary  local  rates. 

ARGUMENT  ON  EXCLUSION  OF  TESTIMONY 

1.  The  excluded  evidence  was  offered  for  the  sole  pur¬ 
pose  of  showing  the  subjective  attitude  of  the  de- 

i 

fendants;  as  that  subjective  attitude  was  not 
relevant,  the  evidence  was  therefore  properly 
excluded  as  irrelevant 


All  of  the  evidence  which  was  excluded  by  the 
trial  court  was  designed  to  show  the  mental  or 
subjective  attitude  of  the  Administrator.  That 
evidence  was  offered  by  plaintiffs  to  show  that  the 
Administrator,  although  acting  in  accordance  with 
the  provisions  of  the  statutes,  was  doing  so  with 


the  motive  of  achieving  a  so-called  4 ‘National 
Power  Program’'21  of  bringing  about  cheaper 
rates  to  consumers,  a  regulation  of  intra-state  rates 
and  the  promotion  of  public  ownership  of  power 
plants. 

We  submit  that  the  subjective  mental  attitude  of 
the  Administrator  is  entirely  irrelevant  to  the 
issues  in  these  cases.  The  thoughts,  motives,  and 
desires,  i.  e.,  mental  or  subjective  attitudes  of  indi¬ 
vidual  governmental  officials,  save  as  thev  are 

-1  The  use  of  the  words  “policy”  or  “program”  or  “plan” 
does  not  change  the  ultimate  fact,  viz:  that  what  plaintiffs 
were  trying  to  prove  was  the  mental  attitude  of  the  govern¬ 
ment  officials. 
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translated  into  objective  action  of  a  definite  and 
concrete  character,  are  irrelevant.  It  is  the  action , 
and  that  alone,  which  must  be  examined  to  deter¬ 
mine  whether  plaintiffs  are  entitled  to  relief.  Evi¬ 
dence  as  to  the  so-called  “ policy'’  or  “program”  18 
clearly  could  have  no  bearing  on  the  constitution¬ 
ality  of  the  statute,  nor  does  it  bear  on  the  question 
of  statutory  violation.22 

If  the  loan  and  grant  agreements  involved  in 
these  suits  are  authorized  by  valid  Congressional 
enactment,  the  fact  that  the  Administrator's  rea¬ 
sons  for  approving  them  were  wrong,  would  not 
invalidate  the  contracts.  Anicker  v.  Gunsburg,  246 
U.  S.  110,  120;  De  Cambra  v.  Rogers ,  189  U.  S. 
119,  122;  West  v.  Hitchcock ,  205  U.  S.  80,  85-86. 
If  the  agreements  are  unauthorized,  the  fact  that 
the  Administrator  was  actuated  by  the  best  of  rea¬ 
sons  would  not  save  them.  The  test  in  each  case 
is  an  objective  one,  namely,  Is  the  action  author¬ 
ized  bv  a  valid  statute  ? 

And  the  issue  of  mental  attitude  is  no  more  rele¬ 
vant  in  its  bearing  on  the  constitutionality  of  a 
statute. 

Plaintiffs  say  in  their  brief  (p.  42)  that  “there 
was  nothing  novel  in  the  nature  of  the  proof”  of¬ 
fered  by  them  as  to  subjective  attitudes  for  the  pur¬ 
pose  of  showing  that  the  statutes  were  invalid. 
That  is  indeed  true.  The  very  same  contention  as 
to  the  relevance  of  such  subjective  attitudes  for 


22  We  shall  discuss  below  (pp.  195-19S)  the  irrelevance  of 
such  evidence  on  plaintiffs’  standing  to  sue. 
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that  purpose  was  advanced  in  the  Supreme  Com*t 
by  stockholders  of  one  of  the  plaintiffs  herein, 
Alabama  Power  Company  (suing  derivatively  on 
behalf  of  the  company),  as  showing  that  TVA  was 
acting  under  an  unconstitutional  statute;;  in  the 
briefs  filed  on  behalf  of  the  Alabama  Po\\[er  Com¬ 
pany  in  that  case  it  was  argued,  precisely  as  the 
plaintiffs  here  argue,  that  there  was  a  National 
Power  Program  or  plan  or  policy.  And  it  was 
emphatically  rejected  by  the  majority;  of  the 
Court  as  having  any  bearing  on  the  issue  of  con¬ 
stitutionality,  Ashwander  v.  Tennessee  Valley  Au¬ 
thority,  297  U.  S.  288,  324. 

More  than  that,  much  of  the  identical  Evidence, 
to  the  exclusion  of  which  plaintiffs  object  here, 
was  admitted  in  the  Ashwander  case.  The  same 
press  releases  of  the  Tennessee  Valley  Authority, 
the  same  statements  of  the  President,  both  before 
and  after  his  first  election,  the  very  loan  and  grant 
agreements  between  the  Public  Works  Adminis¬ 
tration  and  several  of  the  cities  involved  in  these 
suits,  the  same  memorandum  of  Colonel  Waite  of 
the  Public  Works  Administration  to  the  state  en¬ 
gineers,  were  all  offered  and  received  in  the  Asli- 
wander  case.  But  the  theory  of  plaintiffs  in  the 
cases  at  bar  was  accepted  as  to  the  relevance  of 
such  evidence,  not  by  the  majority  of  the  court  in 
the  Ashwander  case,  but  solely  by  Mr.  Justice  Mc- 
Reynolds  in  his  dissenting  opinion  in  that  case. 
He  said  (pp.  357-358) :  j 
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We  must  give  attention  to  the  whole 
transaction — its  antecedents,  purpose,  and 
effect — as  well  as  the  terms  employed.  No 
abstract  question  is  before  us;  on  the  con¬ 
trary,  the  matter  is  of  enormous  practical 
importance  to  petitioners — their  whole  in¬ 
vestment  is  at  stake.  Properly  understood, 
the  pronouncements,  policies,  and  program 
of  the  A  uthority  illuminate  the  action  taken. 
They  help  to  reveal  the  serious  interference 
with  the  petitioners’  rights. 

And  that  dissenting  opinion  reiterated  the  argu¬ 
ment  (in  almost  the  identical  verbiage  used  by 
plaintiffs  in  their  brief  in  the  cases  at  bar)  that 
what  is  to  be  looked  at  is  the  purpose,  policy  and 
desires  of  the  government  officers. 

Nevertheless  the  majority  opinion  expressly  re¬ 
jected  that  theory,  as  did  the  Court  of  Appeals.  In 
his  concurring  opinion  Judge  Sibley  said:  {Ten¬ 
nessee  Valley  Authority  v.  Ash  wander,  78  Fed. 
(2d)  578  at  583). 

This  case  is  not  to  be  decided  by  the  pur¬ 
poses  and  plans  of  the  board  but  by  the  va- 
liditv  of  what  is  about  to  be  done  under  the 
attacked  contracts. 

And,  in  the  Supreme  Court,  the  Chief  Justice  dis¬ 
posed  of  that  contention  with  the  statement  at 
p.  324 : 

We  agree  with  the  Circuit  Court  of  Ap¬ 
peals  that  the  question  to  be  determined  is 
limited  to  the  validity  of  the  contract  of 
January  4, 1934.  The  pronouncements,  poli- 
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cies  and  program  of  the  Tennessee  Valley 
Authority  and  its  directors,  their  motives 
and  desires,  did  not  give  rise  to  a  justiciable 
controversy  save  as  they  have  fruition  in 
action  of  a  definite  and  concrete  character 
constituting  an  actual  or  threatened  inter¬ 
ference  with  the  rights  of  the  persons  com¬ 
plaining.  | 

And  in  Greenwood  County  v.  Duke  Power  Co., 
81  Fed.  (2d)  986  (C.  C.  A.  4)  the  court  said  at  995: 

As  the  statute  is  valid,  the  making  of  the 
loan  and  grant  by  the  Administrator  is  valid 
if  within  its  terms  notwithstanding; the  mo¬ 
tive  of  the  Administrator  in  making  them. 

The  court  then  cited  with  approval  the  language 
of  Judge  Sibley  in  the  Ashwander  case  quoted 
above  and  cited  the  cases  cited  above. 

The  Government  contends,  therefore,  that  the 
trial  court  was  correct  in  its  rulings  on  this  evi- 

i 

dence.  Whether  the  loan  and  grant  agreements 
involved  in  these  cases  are  authorized  by  valid 
Congressional  action  cannot  be  made  to  depend 
upon  what  the  Administrator  was  thinking  about 
when  he  approved  them.  So,  whatever  the  evi¬ 
dence  (as  to  these  statements,  press  releases,  and 

i 

other  projects  not  involved  in  these  cases)  might 
have  shown  as  to  the  Administrator’s  motives,  is 
entirely  beside  the  point.  *  ! 

Moreover,  it  should  be  noted  that  the  trial  court 

i 

admitted  a  very  considerable  quantity  of  that  kind 
of  evidence  offered  by  plaintiffs  (such  as  press  re¬ 
leases,  the  book  written  by  the  Administrator,  ex- 
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tensive  cross-examination  of  the  Administrator  bv 
plaintiffs,  unauthorized  statements  by  subordinates 
of  the  Administrator,  etc.,  etc.).  F  and  ament  ally 
plaintiffs  are  complaining  that  the  trial  court 
erred  in  the  exercise  of  his  discretion  in  limiting 
the  amount  of  cumulative  evidence  22  hearing  on 
that  issue  of  mental  attitude  P  That  the  trial  court 
has  such  discretion,  see  Muser  v.  Magone,  155  U.  S. 
240,  250 ;  Cannon  v.  Pratt,  99  U.  S.  619,  623 ;  Mam¬ 
moth  Min.  Co.  v.  Salt  Lake  Machine  Co.,  151  U.  S. 
447,  451-452;  Migeon  v.  Montana  Cent.  Ry.  Co.,  77 
Fed.  249,  251-252  (C.  G.  A.  9). 

2.  Assuming,  however,  arguendo,  that  the  mental  or  sub¬ 
jective  attitude  of  the  Administrator  was  properly 
in  issue  in  these  cases,  nevertheless  the  excluded 
evidence  was  properly  excluded 

The  excluded  evidence  falls  into  three  categories : 

(a)  Evidence  consisting  of  reports,  etc.,  of  sub¬ 
ordinates  whose  function  was  purely  advisory  and 
who  had  no  power  to  act,  and  some  of  whom  ex¬ 
ceeded  their  strictly  limited  authority,  for  which 
they  were  subsequently  rebuked  by  the  Adminis¬ 
trator. 

(b)  Evidence  relating  to  projects  other  than 
the  ten  projects  involved  in  the  cases  on  trial. 

(c)  A  confidential  memorandum  from  the  Presi¬ 
dent  and  a  confidential  letter  to  the  President. 

We  shall  discuss  those  items  in  turn: 

23  See  infra ,  pp.  94-96. 

24  The  trial  lasted  15  days. 
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(A)  Evidence  consisting  of  reports,  etc.,  of  subordinates  whose 
function  was  purely  advisory  and  who  had  no  power  to  act 

Plaintiffs  assigned  as  error  the  exclusion  of  evi¬ 
dence  (a)  as  to  matters  contained  in  reports  made 
to  the  Administrator  by  subordinates,  comprising 
three  divisions  of  PWA  who  had  a  purely  advisory 
function;  and  in  reports  made  by  so-called  State 
Engineers  and  State  Advisory  Boards  who  like¬ 
wise  were  subordinates  with  strictlv  advisory  func- 
tions ;  and  as  to  matters  contained  in  reports  of  the 
Special  Board  of  Public  Works,  which  also  had  a 


purely  advisory  function;  and  (b)  as  to  letters 
from  and  things  said  to  representatives !  of  power 
companies  by  members  of  the  Electric  Power 
Board  of  Review  who  likewise  were  subordinates 
with  purely  advisory  functions,  but  who,  in  certain 
instances,  exceeded  their  authority  and  purported, 
without  authority,  to  speak  for  the  Administrator. 

There  were  three  examining  divisions  of  PWA — 
the  finance,  the  engineering,  and  the  legal  divi¬ 
sions  ;  they  reported  to  the  Administrator,  respec¬ 
tively,  as  to  the  financial,  engineering,  and  legal 
aspects  of  proposed  loans  and  grants  (ft.  Vol.  II, 
pp.  315-317 ;  513-514 ;  537-539) .  There  was  also,  at 
one  time,  an  Electric  Power  Board  of  Review  ap¬ 
pointed  by  the  Administrator  (R.  Vol.  II,  p.  508). 

The  persons  comprising  the  three  examining 
divisions  and  the  Electric  Power  Board  of  Review 
acted  solely  as  advisors  to  the  Administrator. 
They  had  no  authority  whatsoever  to  reject  or  ap¬ 
prove  any  application  for  loan  or  grant  or  to  exe- 
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cute  any  contracts  for  loans  or  grants.  In  other 
words,  they  had  no  power  whatsoever  to  act  for  the 
Administrator  and  were  limited  to  the  function  of 
giving  him  information . 

The  trial  court  found  on  the  basis  of  the  uncon- 
tradicted  testimony  as  follows  with  respect  to  all 
such  subordinates  (Finding  33,  R.  Vol.  I,  p.  462) : 

Functions  of  PWA  Subordinates  Advisory 

The  State  Engineers  or  Directors,  the 
State  Advisory  Boards,  each  of  the  examin¬ 
ing  divisions  of  the  PWA,  the  Projects 
Division,  the  Special  Board  for  Public 
Works,  the  Technical  Board  of  Review,  and 
the  Electric  Power  Board  of  Review,  have 
at  all  times  had  only  advisory  powers  with 
respect  to  the  approval  of  applications  for 
loans  and  grants.  None  of  these  agencies 
had  any  power  either  by  original  authoriza¬ 
tion  or  subsequent  ratification  to  make  allot¬ 
ments  or  contracts  or  to  make  commitments 
with  respect  thereto,  or  to  do  anything  what¬ 
soever  except  to  obtain  information  and  to 
make  advisory  reports  and  recommenda¬ 
tions  to  the  Administrator .  The  power  of 
approval  or  disapproval  rested  entirely 
with  the  Administrator  and  the  President. 
[Emphasis  added.] 

The  Administrator  was  at  liberty  to  heed  the  ad¬ 
vice  contained  in  the  advisory  data  received  from 
those  Subordinates  or  to  disregard  it,  in  whole  or 
in  part,  and  to  act  on  the  basis  of  information  in¬ 
dependently  obtained,  either  in  writing  or  orally. 
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The  uncontradicted  evidence  shows  that  in  many 
instances  he  did  act  on  the  basis  of  such  independ¬ 
ent  and  oral  information.  And  the  same  is  true 
of  the  President. 

The  trial  court  also  found  (Finding  31,  R.  Yol. 
I,  p.  461)  : 

Before  approving  any  project  dnd  before 
executing  or  authorizing  the  execution  of  a 
loan  and  grant  agreement  under  either 
statute  the  Administrator  received  advice 
from  his  subordinates  with  respect  to  the 
facts  bearing  upon  whether  the  making  of 
the  loan  and  grant  would  comply  with  the 
pertinent  provisions  of  the  statutes  and 
Executive  Orders  of  the  President.  In 
some  instances  he  also  relied  upon  data 
received  through  oral  conferences,  the  re¬ 
sults  of  which  were  not  always  reduced  to 
writing.  The  Administrator  submitted 
the  approved  projects  to  the  President  for 
his  consideration  and  approval;  in  some 
instances  the  President  acted  ori  the  basis 
of  oral  discussions  which  were  not  reduced 
to  writing.  [Emphasis  added.] 

The  information  contained  in  the  purely  ad¬ 
visory  data  received  from  subordinates  would 
therefore  be  highly  remote  and  speculative  evi¬ 
dence  as  to  what  went  on  in  the  mind  of  the  Admin¬ 
istrator, — even  if  those  mental  operations  were 
properly  in  issue.  [A  subordinate  in  ah  advisory 
report  may  have  made  comments  of  an  absurd 
character  or  pointed  to  factors  which  the  Adminis¬ 
trator  should  not  have  considered;  that  would  be 
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no  proof  that  the  Administrator  in  fact  considered 
them.  What  an  agent  reports  to  his  principal,  who 
may  or  may  not  have  acted  on  the  basis  thereof,  is 
remote  proof  of  what  the  principal  thought  when  he 
acted.]  Accordingly,  such  advisory  reports  would 
have  but  the  most  remote  circumstantial  value  as 
to  what  actually  went  on  in  the  Administrator’s 
mind  when  he  determined  to  act.  And  the  same 
is  true  of  the  President.  Especially  is  that  true 
in  the  light  of  the  Administrator’s  testimony  that 
he  did  not  rely  on  such  data  in  any  particular  case. 
On  direct  examination  he  testified  as  follows  (R. 
Yol.  II,  pp.  513-514) : 

The  various  divisions  were  not  final.  They 
had  no  power  to  reject  or  accept  finally.  I 
made  the  determination.  In  reaching  my 
determination  that  any  particular  project 
should  or  should  not  be  approved,  I  did  not 
rely  solely  upon  written  data.  I  cannot  now 
tell  the  Court  with  respect  to  the  particular 
projects  which  are  involved  in  this  litigation 
what  particular  data  I  relied  upon  in  reach¬ 
ing  my  conclusion  to  approve  those  projects. 
I  have  approved  all  of  those  projects,  and 
the  President  has  approved  all  of  those 
projects. 

By  the  Court  : 

Q.  You  have  no  independent  recollection 
of  what  you  relied  upon  in  reaching  your 
conclusion  except  what  is  shown  by  the 
record  ? 

A.  Oh,  there  were  thousands  of  them  and, 
of  course,  I  could  not  carrv  them  in  mv  mind. 
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The  Court.  Oh,  I  know  that. 

The  Witness.  There  are  one  or  two  out¬ 
standing  projects  that  I  do  remember,  but 
none  of  these  happened  to  be  in  that  cate¬ 
gory.  | 

The  witness  continued  his  testimony  as 
follows :  i 

I  know  that  in  reaching  my  conclusion  I 
did  not  rely  solely  upon  written  data.25 

There  is  nothing  in  the  record  which  contradicts 
that  testimony  or  the  trial  court’s  findings  above 
quoted,  nor  did  plaintiffs  offer  any  such  testimony. 

The  decision  to  exclude  the  evidence  as  to  such 
advisory  data  was  therefore  obviously  within  the 
discretion  of  the  trial  court;  and  that  discretion 
was  plainly  not  abused. 

In  United  States  v.  Fox  River  Butter  Co.,  61 
Treas.  Decisions,  1047,  cert,  denied,  287  U.  S.  628, 
the  United  States  Court  of  Customs  an<l  Patent 
Appeals  held  that  the  report  made  by  the  Tariff 
Commission  to  the  President  was  irrelevant  and 
inadmissible  to  show  the  basis  of  the  President’s 
change  in  rates.  The  action  contemplated  by  the 

_  i 

statute  was  to  be  taken  by  the  President,  not  by  the 

i 

-5  On  re-direct  examination  he  testified  (R.  Yol.  II,  p. 
;>39)  :  j 

“On  cross-examination  I  made  the  statement  that  my  find¬ 
ings,  and  the  Presidents,  so  far  as  he  made  them,  were 
based  upon  the  docket.  On  direct  examination  I  said  I 
relied  not  only  upon  documentary  data  but  also;  upon  con¬ 
ferences  and  oral  communications.  The  statement  in  cross- 
examination  was  not  testified  to  to  destroy  or  correct  what 
I  said  upon  direct  examination.” 
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Commission.  The  investigation  by  the  Commis¬ 
sion  was  “to  assist  the  President.”  It  was  there¬ 
fore  immaterial  what  opinions  were  entertained 
by  the  investigators,  or  the  members  of  the  Com¬ 
mission,  as  a  result  of  such  investigation.  To  the 
same  effect  is  the  language  of  the  Supreme  Court 
in  B.  &  0.  Railway  Co.  v.  United  States ,  298  U.  S. 
349,  370-371. 

(1)  The  reports  of  the  examining  divisions. 

Plaintiffs’  argument  in  their  brief  (p.  46)  as  to 
the  exclusion  of  the  reports  of  the  three  “examining 
divisions”  (financial,  engineering,  and  legal)  are 
not  clear.  If  their  argument  is  that  their  reports 
were  admissible  for  the  purpose  of  proving  that  the 
loans  were  not  self -liquidating,  then  the  answer  is 
as  follows:  (a)  The  trial  court  found  (Finding  42, 
R.  Vol.  I,  p.  465)  that  “no  attempt  was  made  by 
plaintiffs  in  any  case  except  with  respect  to  Plain- 
view,  Texas,  to  prove  that  the  loans  were  not  reas¬ 
onably  secure  and  that  the  projects  were  not  self- 
liquidating.”  Plaintiffs  have  assigned  no  error  to 
that  finding  (and  certainly  have  not  preserved  any 
such  assignment  of  error  in  their  brief).  It  is  clear, 
therefore,  that  plaintiffs  are  in  no  position  to  as¬ 
certain  that  the  reports  of  the  three  examining 
divisions  /were  improperly  excluded  as  relevant 
evidence  bearing  on  the  reasonable  security  of  the 
loan.  1  (b)  Whether  the  loans  were  reasonably 
secure  is  a  question  of  objective  fact.  In  the 
absence  of  competent  evidence  to  the  contrary,  it 
is  presumed  that  the  Administrator  acted  in  ac- 


83 


cordance  with  the  statute  (See  cases  cited  infra, 

| 

p.  265)  and,  since  the  statute  required  loans  to  be 
reasonably  secure  and  the  Administrator  con¬ 
tracted  to  make  the  loans,  it  is  presumed  that  the 
loans  are  reasonably  secure.  In  order  to  rebut 
that  presumption,  it  would  have  been  necessary  for 
the  plaintiffs  to  introduce  competent  evidence  of 
expert  witnesses  tending  to  show  that  the  loans 
were  in  fact  not  reasonably  secure.  In  the  case  of 
the  City  of  Plainview,  plaintiffs  introduced  such 
competent  evidence  and  the  defendants  introduced 
evidence  in  rebuttal  and  the  court  found  against 
the  plaintiffs ;  as  above  noted,  that  is  the  only  case 
in  which  plaintiffs  introduced  such  evidence  and 
that  case  is  not  on  appeal.  The  reports  of  the 
examining  divisions,  even  if  they  had  contained 
statements  that  the  loans  were  not  reasonably 
secure,  would  not  have  been  competent  evidence  on 
that  question.  If  plaintiffs  had  desired  to  intro¬ 
duce  the  opinions  of  the  persons  who  made  those 
reports  as  expert  testimony  as  to  the  lack  of  reas¬ 
onable  security  for  the  loans,  it  would  have  been 
necessary  for  the  plaintiffs  to  do  what  they  did 
not  do,  i.  e.,  to  call  to  the  witness  stand  the  persons 
who  made  those  reports  and  to  offer  their  testi¬ 
mony.  But  those  reports,  if  they  had  been  pro¬ 
duced  by  the  defendants,  could  not  have  been  intro¬ 
duced  by  plaintiffs  for  any  such  purpose,  for  they 
would  have  been  hearsay  and  not  the  best  evidence. 
(Since  they  were  purely  advisory  reports  sent  to 
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the  Administrator,  they  were  of  course  not  admis¬ 
sions  made  by  or  for  him.) 

If  the  purpose  of  calling  for  those  reports  was  to 
show  that  the  Administrator,  himself,  did  not  be¬ 
lieve  the  loans  were  self -liquidating  then  such  evi¬ 
dence  would  have  been  inadmissible  for  the  follow . 
ing  reasons:  (a)  The  Administrator’s  belief  on 
that  subject  would  not  have  been  relevant;  the 
question  was  whether  objectively  and  in  fact  the 

loans  were  reasonably  secure  and  not  what  the  Ad- 

•/ 

ministrator  thought  about  the  subject,  (b)  But 
even  if  his  belief  on  that  question  had  been  a  proper 
issue,  the  fact  that  he  received  advice  from  subor¬ 
dinates  that  the  loans  were  not  reasonably  secure 
would  be  a  most  remote  kind  of  circumstantial  evi  - 
dence  as  to  his  own  state  of  mind;  for,  as  above 
shown,  the  Administrator  relied  not  only  upon  such 
reports  but  upon  other  independent  data. 

Nor  is  there  any  merit  to  the  contention  that  these 
reports  should  have  been  admitted  because  certain 
projects  were  approved  “ substantially  in  accord¬ 
ance  with  a  certain  docket.”  Plaintiffs  have  not 
contended  that  the  projects  as  approved  are  not  the 
same  as  those  involved  in  these  suits. 

(2)  The  Special  Board  of  Public  Works  (whose 
resolutions  are  discussed  in  plaintiffs’  brief  p.  46) 
likewise  had  a  purely  advisory  function.  (See 
Finding  33,  quoted  above,  p.  78 ;  R.  Vol.  II,  p.  538.) 

Accordingly  the  resolution  of  the  Special  Board 
of  Public  Works  with  respect  to  Decatur  (R.  Vol. 
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II,  p.  344)  referred  to  in  plaintiffs’  brief  (p.  73) 
cannot  be  taken  to  be  the  basis  for  the  action  by 
the  President  or  the  Administrator,  for  tliey  both 
relied  on  other  than  written  data.26 

(3)  The  Electric  Power  Board  of  Review. 

Plaintiffs  stress  particularly  the  exclusion  of 
some  of  the  evidence  27  as  to  letters  writteri  by  and 
things  said  by  members  of  the  Electric;  Power 
Board  of  Review.28  But  the  functions  of  that  Board 
were  strictly  advisory.  This  appears  fromlthe  Ad¬ 
ministrator’s  order  appointing  them  dated  May  9, 
1934  (R.  Yol.  I,  p.  251) ;  and  the  trial  court  so 
found  (see  Finding  33,  quoted  above  p.  78).  The 
Administrator  testified  (R.  Vol.  II,  p.  508)  that 
under  his  order  dated  May  9,  1934  (Plaintiffs’ 
Exhibit  No.  32),  the  Board  “was  set  up  to  be  ad¬ 
visory  to  the  Administrator  with  particular  refer¬ 
ence  to  applications  which  had  not  been  approved 
by  the  three  reviewing  divisions.  Its  authority 
was  never  enlarged.  It  had  no  power  to  formulate 
policies.  I  never  authorized  it  to  make  determina¬ 
tions  as  to  action  to  be  taken  by  me  or  anyone  for 
me.  The  Board  was  dissolved  March  16,  1935.  I 
was  not  satisfied  with  the  way  it  was  functioning. 
It  seemed  to  me  to  have  taken  unto  itself  powers 
which  it  had  never  been  intended  it  should  have. 
I  so  admonished  the  Board.” 

i 

! 

26  See  Finding  31,  quoted  above,  p.  79. 

27  Much  of  the  evidence  was  admitted.  See  R.  Vol.  II,  pp. 
242-248,  258,  286-290,  321-322,  346-350,  491.  I 

28  See  assignments  of  error-  in  plaintiffs’  brief,  pp.  31-32, 
33-35. 
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That  the  Board’s  status  tv  as  never  changed  to 
other  than  an  advisory  status  appears  from  the 
following:  There  was  offered,  in  evidence  by  plain¬ 
tiffs,  and  received  in  evidenced  and  never  excluded, 
a  letter  dated  November  26,  1934,  from  the  Board 
to  the  General  Manager  of  the  Ohio  Public  Service 
Company  with  reference  to  the  power  project  of 
Hiram,  Ohio,  in  which  the  Board  stated,  inter  alia 
(R.  Yol.  II,  pp.  321-322) : 

Your  letter  of  November  5  addressed  to 
the  Administrator,  regarding  the  Hiram, 
Ohio,  electric  project,  No.  3412,  has  been 
referred  to  me  for  reply. 

You  request  that  the  matter  be  reopened 
and  the  engineering  department  of  the  Pub¬ 
lic  Works  Administration  determine  what 
in  its  opinion  would  be  the  cost  to  the  Village 
of  generating  its  own  power,  and  you  state 
that  you  have  no  doubt  that  you  could  accept 
that  opinion  as  a  basis  upon  which  to  fix  the 
rate  for  power  to  be  purchased  from  your 
company. 

If  a  utility  company  wishes  to  offer  re¬ 
duced  rates  to  a  municipality  which  has  ap¬ 
plied  for  a  loan  to  finance  a  municipal  elec¬ 
tric  project,  the  Administrator  will  consider 
its  effect  on  the  social  desirability  of  the 
project,  but  it  is  not  the  practice  of  the  Ad¬ 
ministrator  to  suggest  to  a  company  the 
exact  rates  which  it  would  have  to  put  into 
effect  in  order  to  eliminate  the  desirability 
of  the  project. 

Allotment  has  already  been  made  for  the 
Hiram  project  and  a  loan  and  grant  agree- 
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ment  has  been  executed.  The  necessary 
steps  preliminary  to  the  purchase  of  the 
bonds  offered  by  the  City  are  now  being 
taken.  However,  if,  prior  to  the  purchase 
of  the  bonds,  your  Company  offers  a  new 
rate  to  the  Village  of  Hiram  and  ;  sends  a 
copy  of  the  offer  to  this  Board,  we  will  give 
the  matter  consideration. 

Very  truly  yours,  j 

Henry  T.  Htjnt,  Chairman . 
For  the  Administrator. 


When  the  Administrator’s  attention  was  directed 


to  that  letter,  he  admonished  the  Board  that  it  was 
exceeding  its  authority  and  instructed  the  members 
to  stay  within  their  original  grant  of  power.  R. 
Vol.  II,  pp.  511-512).  Specifically  referring  to 
the  allotment  to  the  City  of  Hiram,  the  Adminis- 

i 

trator  in  a  memorandum  to  the  Board,  dated  Jan¬ 
uary  30?  1935  (quoted  in  full,  supra,  pp.  47^8), 
said,  inter  alia : 


In  setting  up  the  Electric  Power  Board  of 
Review  it  was  my  thought  that  it  should 
pass  upon  power  projects  and  report  to  me 
in  case  of  disagreement  with  the  action  taken 
by  the  Public  Works  Administration  staff . 
I  never  for  a  moment  supposed  that  I  was 
creating  a  body,  that,  without  consulting  me 
would  *  *  *  assume  the  right  of  dis¬ 

cussing  negotiations  with  the  municipalities 
involved.  *  *  *  In  the  future  the 
powers  of  the  Electric  Power  Board  of 


Review  will  be  strictly  confined  to  what  I 
originally  intended  them  to  be,  namely. 
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the  review  of  power  projects  and  the  mak¬ 
ing  of  reports  and  recommendations  to  me 
for  my  decision.  [Emphasis  added.] 

It  would  be  difficult  to  hud  more  convincing 
proof  of  the  fact  that  the  activities  of  the  Board 
(which  plaintiffs  desired  to  prove)  was  wholly  un¬ 
authorized.  The  excluded  evidence — as  to  those 
unauthorized  activities — which  was  at  most  cumu¬ 
lative  29 — was  not  relevant. 

Plaintiffs  assign  as  error  the  admission  in  evi¬ 
dence  of  that  memorandum  from  the  Adminis¬ 
trator  to  the  Board,  on  two  grounds:  (a)  Plaintiffs 
first  argue  that  the  letter  f  rom  the  Board  relating 
to  the  Hiram,  Ohio,  project,  offered  in  evidence  by 
plaintiffs,  had  been  excluded.  In  that  they  are 
completely  in  error.  The  record  shows  clearly 
that  the  letter  was  offered  by  plaintiffs  without 
objection  and  was  admitted,  and  that  it  was  never 
subsequently  excluded  (R.  Vol.  II,  p.  321-322). 
Since  that  letter  was  admitted,  what  was  the  error 
in  also  admitting  the  Administrator’s  memoran¬ 
dum  on  the  same  subject? 

(b)  Plaintiffs  next  argue  that  since  advisory 
memoranda  from  subordinates  to  the  Administra- 

29  Not  only  was  the  evidence  of  the  Board's  unauthorized 

%j 

activities  as  to  Hiram  admitted,  but  also  there  was  ad¬ 
mitted  evidence  concerning  like  activities  as  to  one  of  the 
projects  involved  in  one  of  the  cases  on  trial — Plain  view, 
Texas,  the  only  project  in  the  cases  on  trial  as  to  which 
it  was  suggested  that  negotiations  were  had  with  this  Board. 
See  supra,  p.  85,  note.  The  statement  in  'plaintiffs  brief ,  p. 
31—32  [point  (i)  ]  is  misleading . 
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tor  were  excluded,  the  court  should  have  excluded 
any  memoranda  from  the  Administrator  to  his 
subordinates.  It  is  difficult  to  believe  that  the 
plaintiffs  make  that  contention  seriously.  For  the 
reasons  above  stated,  advisory  memoranda  to  the 
Administrator  were  irrelevant.  But  obviously, 
when  the  plaintiffs  were  endeavoring  to  stow  that 
letters  and  statements  made  by  the  Board  must  be 
taken  as  made  with  authority  from  or  approval  by 
the  Administrator,  it  was  competent  to  introduce 
a  memorandum  from  the  Administrator j  severely 
admonishing  the  Board  for  writing  such  letters 
and  making  such  statements.  The  memorandum 
f  rom  the  Administrator  related  to  the  authority  of 
the  Board.  And  of  course,  whenever  it  is  sought 
to  ascribe,  to  a  principal,  things  written  or  said  by 
an  agent,  it  is  always  competent  to  introduce  evi¬ 
dence  that  the  agent  teas  not  acting  in  accordance 
with  his  authority. 

More  than  that ,  the  actual  authority  of  an  agent 
may  always  he  shown,  and  the  memorandum  was 
admissible  of  itself,  for  the  purpose  of  \  showing 
what  the  authority  of  the  Electric  Power  Board  of 
Bevieiv  actually  was.  ! 

Since  it  thus  appears  (a)  that  the  Board  had 
the  function  solely  of  collecting  and  giving  infor¬ 
mation  and  reports  to  the  Administrator,  and  that 
(b)  the  Board  had  no  power  whatsoever,  to  deter¬ 
mine  and  announce  policies  or  to  take  and  action 
whatsoever,  and  (c)  when  the  Board  did  purport 
to  toke  action  it  was  severely  admonished  by  the 
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Administrator  to  confine  itself  to  its  purely  ad¬ 
visory  function ,  the  trial  court  properly  excluded 
some  of  the  evidence  of  instances  in  which  the 
Board  (in  conversations  with  and  letters  to  repre¬ 
sentatives  of  the  power  companies  not  involved  in 
cases  on  appeal)  thus  exceeded  its  authority. 
All  the  evidence  thus  excluded  related  to  unau¬ 
thorized  activities  of  the  Board.30  It  is  significant 
that  plaintiffs,  in  their  very  lengthy  cross-exami¬ 
nation  of  the  Administrator,  made  no  effort  to 
prove  that  the  authority  of  the  Board  had  been 
enlarged.  Had  any  such  testimony  been  brought 
out,  the  excluded  evidence  might  have  been  re¬ 
offered. 

The  plaintiffs  frequently  in  their  brief  (as  for 
instance  p.  44)  refer  to  the  fact  that  Hunt,  Chair¬ 
man  of  the  Board,  signed  letters  “  For  the  Adminis¬ 
trator.  ”  The  uncontradicted  testimony  of  the  Ad¬ 
ministrator  on  that  point  is  as  follows  (R.  Vol.  II, 
pp.  512-513)  : 31 

There  are  now  many  letters  received  in 
PWA  each  day  addressed  to  me  as  Adminis¬ 
trator.  During  the  height  of  the  season 
there  were  several  thousand  a  day.  Such 
letters  are  not  invariably  read  by  me.  Any 
communication  that  is  marked  “Personal” 
comes  to  my  desk.  Those  I  handle  person- 

30  See  also  discussion,  pp.  49  to  51,  showing  how  the 
Board  was  induced  by  the  representatives  of  the  power 
companies  to  engage  in  those  activities  beyond  the  scope  of 
its  authority. 

31  He  was  not  cross-examined  on  that  point. 
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ally.  I  do  not  mean  that  I  read  all  of  those. 
Some  of  them  are  obviously  not  personal, 
from  the  appearance  of  the  envelope.  Those 
go  out  to  take  their  chances  with  the  ordi¬ 
nary  run  of  mail.  The  ordinarv  run  of  mail 

«/ 

is  handled  by  men  on  the  staff.  A  great  deal 
of  it  is  routed  and  never  comes  to  my  desk. 
Some  of  it  does  come  to  my  desk,  even  com¬ 
munications  that  are  not  marked  “Per¬ 
sonal”,  when  they  seem  to  involve  questions 
of  policy,  when  what  seem  to  be  legitimate 
complaints  of  the  operation  of  the  Organiza¬ 
tion  are  made.  Those  come  to  me,  and  they 
are  handled  either  personally  by  me  or  are 
routed  directly  by  me.  If  a  letter  written  to 
me  is  answered  by  one  of  my  subordinates, 
I  do  not  invariably  read  the  answer  before 
it  is  sent  out.  I  do  not  usually  do  so.  The 
fact  that  a  letter  is  signed  “For  the  Admin¬ 
istrator”  by  one  of  my  subordinates  does 
not  mean  that  I  have  read  that  answer.  I 
believe  that  most  letters  written  in  PWA  are 
thus  signed.  I  couldn’t  say  that  qs  a  fact 
because  that  would  mean  that  I  had  looked 
at  all  of  them,  and  I  certainly  have  not.  My 
orders  are  that  letters  should  be  signed  by 
my  subordinates  followed  by  the  words, 
4  ‘  For  the  Administrator.  ’  ’ 

[It  will  be  noted  that  the  letter  from  Hunt, 
Chairman  of  the  Board,  to  Hiram,  Ohio  (quoted 
above)  which  led  to  the  Administrator’s  admonish¬ 
ing  memorandum  to  the  Board,  was  sighed,  “For 
the  Administrator.”] 
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(4)  Memorandum  by  a  subordinate  whose  au¬ 
thority  was  not  proved. 

Plaintiffs  assign  error  because  of  the  exclusion 
of  a  memorandum  signed  by  Colonel  Waite,  Dep¬ 
uty  Administrator  (Plaintiffs’  brief,  p.  35)  in 
which  reference  was  made  to  setting  up  “  sound 
publicly-owned  utilities  to  determine  the  principle 
of  whether  or  not  communities  can  satisfy  them¬ 
selves  and  give  lower  rates  for  electricity.”  The 
plaintiffs  made  no  effort  whatsoever  to  prove  the 
authority  of  Colonel  Waite  to  issue  such  a  memo¬ 
randum  or  that  it  was  ever  approved  by  the  Admin¬ 
istrator.  The  specific  authority  of  a  government 
officer  is  not  to  be  presumed.  The  fact  that  Colonel 
Waite  was  called  “ Deputy  Administrator”  indi¬ 
cates  nothing  as  to  his  authority.  The  only  evi¬ 
dence  offered  by  plaintiffs  as  to  Colonel  Waite’s 
authority  consists  of  the  following  testimony  by 
Mr.  Wheeler,  called  as  a  witness  by  plaintiffs  (R. 
Yol.  II,  pp.  314,  318)  : 

In  1933  and  1934  Colonel  Waite  was 
Deputy  Administrator.  The  Deputy  Ad¬ 
ministrator  was  the  assistant  to  the  Ad¬ 
ministrator  *  *  *.  I  do  not  know  of  my 

own  knowledge  the  scope  of  the  duty  of  the 
Deputy  Administrator. 

Significantly ,  when  the  Administrator  was  sub¬ 
sequently  on  the  witness  stand,  the  plaintiffs  ashed 
him  nothing  whatsoever  as  to  Colonel  Waite’s 
authority. 
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(B)  Excluded  evidence  as  to  matters  relating  to 
projects  other  than  the  ten  projects  involved  in 
the  cases  on  trial 

i 

Plaintiffs  assign  error  (Brief,  33—35) :  because 
the  trial  court  excluded  some  evidence  relating  to 
matters  in  no  way  pertaining  to  any  of  the;  projects 
involved  in  the  cases  on  trial.  "When  these  suits 
were  tried  in  the  court  below  they  involved  ten 
separate  electric  power  projects  in  ten  cities  (one 
in  Iowa,  one  in  Texas,  one  in  Oklahoma,  and  seven 
in  Alabama) .  Let  us  assume,  arguendo,  that  plain¬ 
tiffs  could  have  proved  that  the  Administrator  had 
in  some  way  violated  the  statutes  with  respect  to 
projects  other  than  those  involved  in  the  suits  on 
trial  or  had  in  some  other  way  with  respect  to  those 
other  projects  showed  an  improper  mental  attitude. 
We  submit  that  such  evidence  would  have  been  ir¬ 
relevant.  It  may  be  true  that  when  a  man  is  on  trial 
for  alleged  forgery  or  alleged  murder  and  it  is 
shown  in  the  case  on  trial  that  he  has  uttered  an 
instrument  with  a  false  signature  or  has!  killed  a 
man,  but  denies  guilty  knowledge  or  intent,  evi¬ 
dence  can  be  introduced  to  show  other  instances 
of  utterances  of  papers  bearing  false  signatures 
or  other  killings.  But,  before  such  evidence  is  ad¬ 
missible,  it  is  necessary  to  show  that  in  the  case  on 
trial  he  has  actually  uttered  an  instrument  with  a 
false  signature  or  has  hilled  someone.  In  the  cases 
on  trial  in  the  court  below  no  competent  evidence 
was  excluded  tending  to  show  that,  with  respect  to 
the  projects  involved  in  the  trial,  the  Administra- 
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tor  had  done  anything  in  violation  of  the  statute 
or  had  an  improper  mental  attitude  ( assuming 
arguendo  that  such  a  mental  attitude  was  properly 
in  issue).  Accordingly,  the  evidence  as  to  im¬ 
proper  conduct  or  mental  attitude  with  reference 
to  other  projects  was  not  admissible.32 

Moreover,  the  ten  projects  which  were  involved 
in  the  suits  which  were  tried  bv  the  lower  court 
had  been  treated  by  counsel  for  the  power  com¬ 
panies  and  the  government  as  typical  or  represen¬ 
tative  of  the  57  projects  which  had  been  halted  by 
suits  then  pending  in  that  court.  (All  questions 
of  law  and  fact  involved  in  any  of  these  half-hun- 
dred  projects  are  involved  in  these  ten :  The  ques¬ 
tion  of  the  constitutionality  and  violation  of  Title 
II  of  the  National  Industrial  Recovery  Act  and 
of  the  Emergency  Relief  Appropriation  Act  are 
here  involved ;  in  some  of  these  cases,  the  utilities 
have  unexpired  franchises,  in  others  they  have 
none) . :  Had  plaintiffs  been  permitted  to  introduce 
evidence,  pertaining  to  the  other  fifty  projects,  in¬ 
to  the  record  of  the  cases  on  trial,  then  a  duty  to 
do  likewise  would  have  fallen  upon  Government 
counsel.  The  result  would  have  heen  a  trial  of 
more  than  fifty  cases  instead  of  the  selected  ten. 

Even  if  we  assume  that  the  mental  attitude  of 
the  Administrator  was  properly  in  issue,  it  is  of 
course  always  within  the  discretion  of  the  trial 

32  Even  where  such  evidence  is  admissable,  its  admission 
or  exclusion  is  within  the  discretion  of  the  trial  court. 
Commonwealth  v.  Ryan ,  134  Mass.  223,  224  is  typical. 
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court  to  determine  how  much  cumulative 


evidence 


designed  to  prove  a  mental  attitude  should  be 
admitted.  (See  eases  as  to  cumulative  evidence, 
cited  supra,  p.  76.) 

Thus  in  the  cases  cited  by  plaintiffs,  p.  4$  of  their 
brief,  where  it  is  charged  that  negroes  were  omitted 
from  juries  in  other  cases,  the  trial  court  I  would  of 
course  have  the  right  to  limit  the  amount  of  evi¬ 
dence  bearing  on  that  subject,  and  the  same  is  true 
of  the  fraud  or  forgery  cases ;  the  trial ; court,  of 
course,  has  discretion  to  limit  the  amount  of  cumu¬ 
lative  evidence  to  be  admitted  as  to  other  instances 


of  forgery. 

Since  the  cases  tried  in  the  court  below  were  con¬ 
solidated,  and  since  the  evidence  in  each  case  was 
permitted  to  bear  on  all  of  the  other  cases,  the 
plaintiffs  had  a  very  considerable  latitude  of  proof 
as  to  the  so-called  general  ‘ 4 program”  of  the  Ad¬ 
ministrator  designed  to  show  his  mental  attitude. 
If,  as  plaintiffs  argue,  such  a  policy  actually  ex¬ 
isted,  surely  its  effect  and  ramifications  would  have 
appeared  in  those  ten  representative  projects.  It 
seems  clear  the  court  did  not  abuse  that  discretion . 

We  have  already  shown  that  the  evidence  as  to 

j 

the  letters  written  by,  and  utterances  of,  the  Elec¬ 
tric  Power  Board  of  Review  were  properly  ex¬ 
cluded  as  irrelevant.  But  it  is  to  be  noted  that  in 


fact  no  evidence  of  that  kind  was  excluded  so  far 
as  it  related  to  any  of  the  projects  involved  in  the 
cases  on  trial ;  such  evidence  as  to  the  letters  of,  and 
conferences  with,  the  Board  with  respect  to  Plain- 
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view,  Texas,  was  admitted  (R.  Vol.  II,  pp.  242- 
248,  258,  286-290,  491) ;  no  like  evidence  with  re¬ 
spect  to  any  of  the  other  projects  involved  in  those 
suits  were  offered  by  plaintiffs.  Plaintiffs’  offer 
of  proof  with  respect  to  such  matters  (R.  Vol.  II, 
pp.  332  to  335)  was  expressly  limited  to  evidence 
not  relating  to  any  of  the  projects  involved  in  the 
cases  on  trial  (R.  II,  335). 

Telegrams  relating  to  another  project. 

Plaintiffs  assign  as  error  (Brief,  p.  33)  the  ex¬ 
clusion  of  telegrams  from  the  president  of  a  power 
company  to  the  Administrator  and  his  reply  with 
respect  to  the  Coeur  D’Alene,  Idaho,  project  which 
was  not  involved  in  the  cases  on  trial.  In  offering 
that  evidence,  plaintiffs’  counsel  stated  (R.  Vol.  II, 
p.  336)  :  “The  purpose  of  offering  these  telegrams 
is  that  we  have  had  a  great  deal  of  testimony  as  to 
what  the  Electric  Power  Board  of  Review  has 
done,  which  has  been  excluded.  But  here  is  a  case 
where  what  the  Electric  Power  Board  of  Revieiv 

i 

had  done,  is  stated  by  Mr .  I  ekes,  himself ”  But  the 
telegram  from  the  Administrator  (R.  Vol.  II,  p. 
338)  merely  shows  that  the  Administrator  said  that, 
if  data  were  presented  as  to  reduction  of  rates  by 
the  power  company,  the  “Electric  Power  Board  of 
Review  will  consider  matter  further.  ’  ’  Nothing  in 
that  telegram  indicates  that  the  Board  had  any 
power  whatsoever  except  to  consider  the  rates  and 
give  an  advisory  report  thereon  to  the  Adminis¬ 
trator. 
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Moreover,  when  the  Administrator  later,  took 
the  stand,  plaintiffs  were  then  permitted  to  ask 
whether  he  had  himself  sent  the  telegram  in  ques¬ 
tion  and  he  stated  he  did  not  know  (P.:  Vol.  II, 
pp.  533-534).  j 

Press  releases  of  and  utterances  by  officials  of 
TV  A,  and  speeches  made  by  the  President,  etc.33 

The  very  press  releases  and  utterances  of  offi¬ 
cials  of  TVA,  which  the  Supreme  Court  in  the 
Ashwander  case,  supra,  held  to  be  irrelevant  in  a 
suit  in  which  TVA  was  a  defendant,  and  where 
TVA  was  charged  with  the  improper  purpose  of 
carrying  out  a  so-called  “  National  Power  Pro¬ 
gram”,  were  offered  by  the  plaintiffs  in  the  cases  at 
bar,  to  which  TVA  was  not  a  party.  It  would  seem 
indisputable  that,  if  such  evidence  was  held  irrele¬ 
vant  in  the  TVA  case,  a  fortiori  it  was  irrelevant 
in  the  cases  at  bar. 

| 

And  speeches  made  by  the  President  (some  of 
them  while  he  was  merely  a  candidate  for  the 
presidency)  on  the  general  subject  of  the  desir¬ 
ability  of  cheap  power  and  the  like  were  likewise 
irrelevant  and  properly  excluded.  The  question  is 
not  what  the  President  thought  but  what  the  Ad¬ 
ministrator  and  the  President  did.34  Particularly 
is  such  evidence  remarkably  remote  since  most  of 
the  President’s  speeches,  which  plaintiffs  offered, 

33  Assignments  of  error  in  plaintiffs’  brief,  pp.  36-37. 

34  Such  speeches  by  the  President  were  held  irrelevant  in 
the  Ashwander  case  on  precisely  that  ground. 


98 


related  to  Federal  power  projects  (i.  e.,  projects 
built  by  the  Federal  government  under  the  war  and 
commerce  powers  of  the  United  States)  and  not  to 
such  projects  as  are  involved  in  the  cases  at  bar. 
And  none  of  them  related  to  the  projects  involved 
in  these  suits. 

And  so  of  numerous  press  releases  of  PWA  and 
other  publications — relating  generally  to  the  sub¬ 
ject  of !  power  rates  and  primarily  to  Federal 
power  projects. 

Excluded  newspaper  advertisements.35 

Plaintiffs  assign  as  error  the  exclusion  of  certain 
advertisements  published  in  a  newspaper  in  the 
City  of  Decatur,  Alabama,  during  the  course  of  a 
local  political  tight  (by  persons  not  in  any  way 
connected  with  any  of  these  defendants  or  the  Fed- 
eral  government)  for  the  alleged  purpose  of  show¬ 
ing  the  causal  connection  between  the  loans  and 
grants  and  the  action  of  the  municipality  in  build¬ 
ing  an  electric  plant,  i.  e.,  that  the  acts  of  the  de¬ 
fendants  induced  the  City  to  build  the  plant. 
Clearly  an  ad  published  and  paid  for  by  some  un¬ 
known  persons  is  no  proof  of  that  fact.  It  is  too 
remote.  The  voter  may  or  may  not  have  been 
affected  bv  it.  To  determine  that  fact  would  re- 
quire  an  analysis  of  additional  subjective  mental 
attitudes,  i.  e.,  those  of  the  voters  in  each  of  the 
municipalities. 


35  Assignments  of  error  in  plaintiffs’  brief,  pp.  30-31. 
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And  this  is  the  more  true  of  such  ads  with  re¬ 
spect  to  projects  not  involved  in  the  cases  at  bar 
(Plaintiffs’  offer  of  proof,  R.  II,  469-471).: 

Equally  remote  is  a  report  prepared  by  certain 
members  of  the  City  Council  of  Iowa  City  saying 
that  the  President  favors  municipal  ownership  of 
power  plants  (R.  II,  307). 

| 

(C)  The  trial  court’s  ruling  that  a  memorandum  from 
the  President  to  the  Administrator  and  a  letter 
from  the  Administrator  to  the  President  were 
privileged 

Plaintiffs  procured  a  subpoena  duces  tecum  ask¬ 
ing  the  defendants  to  produce  at  the  trial  &  memo¬ 
randum  from  the  President  to  the  Administrator, 
dated  Hyde  Park,  September  10, 1934,  and  initialed 
in  pencil  “F.  D.  R.”,  and  a  letter  from  the  Admin¬ 
istrator  to  the  President,  dated  September  8,  1934. 

i 

When  at  the  trial  defendants’  counsel  were  called 
on  to  produce  those  papers  in  response  to  that  sub¬ 
poena,  counsel  for  the  defendants  stated  that  he  had 
been  “  authorized  by  the  President  of  the  United 
States”  to  say  that  the  President  considered  the 
documents  privileged  because  the  President  con¬ 
sidered  “it  not  in  the  public  interest  and  prejudi- 

i 

cial  to  the  public  interest  and  to  the  interest  of  the 
Government”  that  the  documents  be  produced,  and 
that  the  production  of  those  papers  would  be  preju¬ 
dicial  to  the  public  interest  (R.  Vol.  II,  pp.  433- 
434.)  The  trial  court  held  that  the  papers  need 
not  be  produced.  Plaintiffs  assert  (Brief  49-53). 
that  in  so  ruling  the  trial  court  erred. 


119915-37- 


100 


Plaintiffs  say  (Plaintiffs'  brief,  p.  51)  that  the 
question  here  involved  is  whether  the  production  of 
such  papers  can  be  refused  on  the  ground  that  the 
President,  on  his  own  judgment,  considers  disclo¬ 
sure  not  to  be  in  the  public  interest. 

The  assertion  of  that  privilege  was  limited  to 
those  papers.  The  Government  did  not  assert  a 
similar  privilege  with  respect  to  the  reports  of  the 
legal,  finance,  and  engineering  divisions  or  other 
subordinates  of  the  Administrator,  or  with  respect 
to  the  excluded  evidence  as  to  the  actions  of  the 
Electric  Power  Board  of  Review;  that  evidence 
was  excluded,  as  above  shown,  on  other  grounds. 
Accordingly,  the  larger  question  of  privileged 
communications  in  government  departments  (such 
as  the  refusal  of  the  head  of  a  department  to  pro¬ 
duce  papers  pertinent  to  a  private  suit,  either  with 
or  without  pertinent  departmental  regulations)  is 
not  here  involved.36 

The  question  here  is  the  narrow  one  of  whether 
the  President  of  the  United  States,  as  head  of  the 
Executive  Branch  of  the  Federal  government,  can 
be  compelled  by  a  Federal  court  to  produce  papers 
when  the  President  has  determined  that  that  pro- 

36  See  the  discussion  of  the  United  States  Supreme  Court 
in  BosJce  v.  Comingore ,  177  U.  S.  459 ;  also  see :  15  Op.  Atty. 
Gen.  378.  And  see  the  case  of  Beatson  v.  Ske7ie*  5  Thurston 
and  Norman  S38,  setting  out  the  English  rule  that  com¬ 
munications  of  cabinet  heads  are  privileged  communica¬ 
tions. 


101 


J 

duction  would  not  be  in,  but  would  be  prejudicial 
to,  the  public  interest.37  ; 

In  Marbury  v.  Madison ,  5  U.  S.  (Cranch)  137, 
Marbury  procured  from  the  United  States  Su¬ 
preme  Court  a  rule  on  James  Madison,  then  Sec¬ 
retary  of  State,  to  show  cause  why  mandamus 
should  not  issue  commanding  him  to  deliver  to  Mar¬ 
bury  a  commission  appointing  him  Justice  of  the 
Pease.  Marburv  had  filed  an  affidavit  With  the 
court  showing  that  he  had  applied  to  the  Secretary 
of  State  for  information  as  to  whether  the  com¬ 
mission  had  been  signed  and  sealed,  and  had  been 
unable  to  procure  a  satisfactory  answer.!  It  ap- 

i 

peared  that  the  commission  had  been  legally  au¬ 
thorized  and  had  been  signed  by  President  Adams. 
Attorney  General  Lincoln  testified  that;  he  was 
Acting  Secretary  of  State  at  the  time  the  trans¬ 
actions  occurred.  He  said  he  ought  not  to  answer 
as  to  facts  which  came  officially  to  his  knowledge 
while  discharging  duties  in  which  he  acted  in  the 
capacity  of  agent  of  his  President.  The  Court 
(per  Chief  Justice  Marshall)  said,  “there  was 
nothing  confidential  required  to  be  disclosed;  if 
there  had  been  he  was  not  obliged  to  answer,  and 
if  he  thought  anything  was  communicated  to  him 

37  Plaintiffs’  suggestion  that  the  President’s  memorandum 
is  like  an  Executive  Order  or  a  White  House  press  release, 
is  not,  we  believe,  put  forward  seriously.  A  press  release  is 
obviously  designed  for  publication,  whereas  the  documents 
in  question  were  never  so  intended.  An  Executive  Order 
must  conform  to  certain  legal  formalities  and  is  intended 
by  its  very  nature  to  carry  commands. 
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in  confidence ,  he  was  not  hound  to  disclose  it.”  In 
the  course  of  its  opinion  the  Court  said  (p.  165)  : 

The  conclusions  from  this  reasoning  is, 
that  where  the  heads  of  departments  are  the 
political  or  confidential  agents  of  the  execu¬ 
tive,  merely  to  execute  the  will  of  the  presi¬ 
dent,  or  rather  to  act  in  cases  in  which  the 
executive  possessed  a  constitutional  or  legal 
discretion,  nothing  can  be  more  perfectly 
clear,  then  that  their  acts  are  only  politically 
examinable. 

It  further  remarked  (p.  169)  : 

The  intimate  political  relation  subsisting 
between  the  President  of  the  United  States 
and  the  heads  of  departments,  necessarily 
renders  any  legal  investigation  of  the  acts 
of  one  of  those  high  officers  peculiarly  irk¬ 
some,  as  well  as  delicate;  *  *  *  (it) 
should  at  first  view  be  considered  by  some, 
as  an  attempt  to  intrude  into  the  cabinet,, 
and  to  inter-meddle  with  the  prerogatives  of 
the  executive. 

In  the  trial  of  Aaron  Burr,  Chief  Justice  Mar¬ 
shall  in  referring  to  Marbury  v.  Madison ,  said  (Re¬ 
port  of  the  Trials  of  Aaron  Burr,  published  by  Hop¬ 
kins  &  Earle,  1808,  Yol.  2,  p.  527) :  “The  principle 
decided  there  was,  that  communications  from  the 
President  of  the  United  States  to  the  Secretary  of 
State  could  not  be  extorted  from  him.” 

In  that  trial,  Burr,  since  he  was  being  tried  for 
treason ,  was  entitled,  under  the  Sixth  Amendment, 
to  compulsory  process  for  obtaining  witnesses  in 
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his  favor.  He  asked  for  a  subpoena  duces  tecum 
directed  to  Thomas  Jefferson,  President;  of  the 

i 

United  States,  calling  for  the  production  of  a  letter 
written  to  the  President  by  General  Wilkinson 


(to  which  the  President  had  referred  in  a  ^message 
to  Congress')  and  the  President’s  reply.  The  Gov¬ 
ernment  contended  that  the  President  was  not 


subject  to  such  a  subpoena.  Chief  Justice  Marshall 
issued  the  subpoena.  He  ruled  (Vol.  I,  pp.  180- 


182)  that  the  court  had  the  power  to  issue  such  a 


subpoena,  but  that  he  was  not  deciding  what  would 
be  done  if  the  President  refused  to  comply  with 

i 

the  subpoena.  So  far  as  the  mere  issuance  of  the 
subpoena  was  concerned,  Chief  Justice  Marshall 


said  (Vol.  I,  p.  186)  that  there  was  nothing  before 
the  court  which  showed  that  there  was  anything 
confidential,  and  added,  “If  it  does  contain  such 
matter,  the  fact  may  appear  before  the  disclosure 
is  made.  If  it  does  contain  any  matter,  which  it 


would  be  imprudent  to  disclose,  which  it  is  not  the 
wish  of  the  executive  to  disclose;  such  matter,  if 


it  be  not  immediately  and  essentially  applicable  to 
the  point,  will,  of  course,  be  suppressed.”  j 

On  the  return  of  the  subpoena,  the  District  At¬ 


torney  refused  to  produce  the  letter  from  General 
Wilkinson.  The  ensuing  arguments  related  solely 
to  that  letter  to  the  President.  No  one  contended 


that  the  letter  from  the  President  was  not  priv¬ 
ileged.  Burr  arguing  in  his  own  defense  (Vol.  2, 
pp.  523,  524)  attempted  to  distinguish  Marburg  v. 
Madison  on  the  ground  that  General  Wilkinson’s 
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letter  to  the  President  was  admittedly  “a  mere 

«/ 

private  communication”  and  that  the  rule  of 
Marbury  v.  Madison  was  limited  to  an  “official 
communication.  ’ ’ 

Chief  Justice  Marshall’s  discussion  of  the  right 
to  compel  the  production  of  the  letter  to  the  Presi¬ 
dent  was  on  a  very  narrow  issue.  For  the  Presi¬ 
dent,  instead  of  stating  that  he  was  exercising  his 
discretion  in  the  public  interest  not  to  produce 
that  letter,  wrote  to  the  District  Attorney  sending 
him  General  Wilkinson’s  letter  and  authorizing 
him  to  withhold  such  portions  thereof  as  the  Dis¬ 
trict  Attorney  deemed  it  improper  to  communicate . 
(Vol.  2,  pp.  511-512.) 

Chief  Justice  Marshall  then  (Vol.  2,  p.  534-536) 
stated  that,  while  the  President  could  in  his  dis¬ 
cretion  withhold  a  paper  as  detrimental  to  the 
public  interest,  and  while  the  President’s  deter¬ 
mination  as  to  the  matter  would  be  conclusive,  even 
though  the  letter  had  been  written  to  the  President 
in  his  private  character,  yet  President  Jefferson 
had  not  himself  determined  that  the  letter  should 
not  he  produced*  hut  had  left  its  production  to  the 
discretion  of  the  District  Attorney.  Solely  for  that 
reason  Chief  Justice  Marshall  seemed  to  he  in  some 
doubt  as  to  whether  the  letter  was  privileged.  He 
therefore  ruled  that  either  the  paper  should  be  pro¬ 
duced  or  the  trial  of  Aaron  Burr  for  treason 
should  be  continued.  In  the  course  of  that  dis¬ 
cussion  Chief  Justice  Marshall  said  (Vol.  2,  p. 
536): 
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In  no  case  of  this  kind  would  the  court  be 
required  to  proceed  against  the  President  as 
against  an  ordinary  individual.  The  objec¬ 
tions  to  such  a  course  are  so  strong  and 
obvious  that  all  must  acknowledge  them 
*  *  *.  The  propriety  of  withholding  it 

must  he  decided  by  himself,  not  by  another 
for  him.  Of  the  weight  of  the  reasons  for 
and  against  producing  it  he  himself  is  the 
judge.  | 

The  rulings  of  Chief  Justice  Marshall  therefore 
amply  justified  the  trial  court,  in  the  casei  at  bar, 
in  refusing  to  require  the  production  of  the  letter 
from  the  Administrator  to  the  President  and  from 
the  President  to  the  Administrator.  For  in  the 
cases  at  bar,  the  President  himself  exercised  the 
discretion  and  had  not  left  the  exercise'  of  that 

j 

discretion  to  any  other  person.  Moreover*  the  let¬ 
ters  had  in  no  manner  been  made  public.'8 
Accordingly,  under  the  rulings  of  Chief  Justice 
Marshall  in  the  trial  of  Aaron  Burr,  as  well  as  in 
Marbury  v.  Madison,  the  papers  were  patently 
privileged.39 

38  He  had  not,  as  had  President  Jefferson,  referred  thereto 

in  a  public  document.  ! 

39  Chief  Justice  Wheat,  in  ruling  on  the  evidence,  fully 
expressed  the  reasons  for  the  existence  of  this  vital  privilege 
when  he  said  (It.  Vol.  II,  pp.  433-436)  : 

“I  do  not  think  there  is  any  question  here  at  all.  In 
fact  I  am  surprised  that  there  really  should  be  so  much 
controversy  about  this  *  *  *.  The  President,  through 

Government  counsel,  asserts  that  in  his  opinion  the  dis¬ 
closure  of  that  would  be  detrimental  to  the  public  interest. 
I  think  I  ought  to  respect  it.  It  is  not  a  question  of  the  per- 
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In  the  leading  case  of  Appeal  of  Hartranft,  85 
Pa.  433,  the  court  held  that  the  Governor  was  en¬ 
titled  to  refuse,  if  he  considered  it  in  the  public 
interest,  to  respond  to  a  subpoena  duces  tecum  di¬ 
recting  him  to  appear  before  a  grand  jury  and 
there  to  testify  and  produce  documents.  The  court 
said: 

If  he  is  constituted  the  judge  of  what 
things,  knowledge  or  information,  coming 
into  his  department  through  himself  person¬ 
ally  or  from  his  subordinates,  may  or  may 
not  be  revealed,  then  such  subordinates, 
without  his  permission,  cannot  he  compelled 
to  disclose,  in  court,  any  such  matters  or 
information. 

And  further  (at  445)  : 

If  *  *  *  we  once  begin  to  shift  the 

supreme  executive  power,  from  him  upon 
whom  the  constitution  has  conferred  it,  to 
the  judiciary,  we  may  as  well  do  the  work 
thoroughlv  and  constitute  the  courts  the  ab- 
solute  guardians  and  directors  of  all  govern- 

sonality  of  the  President  *  *  *  it  is  a  question  of  the 

office  itself  *  *  *.  We  have  here  the  question  of  the 

situation  where,  historically,  the  President  has  been  exempt 
from  divulging  relations  which  he  deems  confidential  be¬ 
tween  himself  and  one  of  his  subordinates.  And  if  that 
was  not  respected,  just  think  of  where  it  would  lead.  I 
cannot  find  justification  for  holding  that  it  should  not  be 
regarded  as  confidential.  I  can  see  no  reason  for  not  regard¬ 
ing  it  as  such  *  *  *.  The  making  public  under  circum¬ 

stances  which  are  entirely  devoid  of  necessity,  of  confidential 
communications  between  the  President  and  one  of  his  assist¬ 
ants ,  *  *  *  if  once  recognized ,  would  in  my  opinion 

lead  to  very  grave  consequences .”  [Italics  added.] 
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mental  functions  whatever.  If,  however, 
this  cannot  be  done,  we  had  better  not  take 
the  first  step  in  that  direction.  We  had  bet¬ 
ter  at  the  outstart  recognize  the  fact,  that 
the  executive  department  is  a  coordinate 
branch  of  the  government,  with  power  to 
judge  wThat  should  or  should  not  be  done, 
within  its  own  department,  and  what  of  its 
own  doings  and  communications  should  or 
should  not  be  kept  secret,  and  that;  with  it 
in  the  exercise  of  these  constitutional  pow¬ 
ers,  the  courts  have  no  more  right  ijo  inter¬ 
fere,  than  has  the  executive,  under  like  con¬ 
ditions,  to  interfere  with  the  courts.; 

The  court  also  said  (p.  450)  that  “if  the  courts 
can  in  any  one  distance  or  at  any  one  time,  control 
or  direct  the  executive  in  the  performance  of  his 
duties,  they  may  do  so  in  every  instance  and  at  all 
times.  We  need  not  waste  time  in  the  attempt  to 
prove  that  this  proposition  is  not  allowable;  that 
the  Governor  cannot  thus  be  placed  under  the 
guardianship  and  tutelage  of  the  courts.™ 

In  Gray  v.  Pentland,  2  S.  &  R.  (Pa.)  23,  the  Gov¬ 
ernor  refused  to  produce  papers  in  response  to  a 

i 

—■  ■  ■ .  .i .  i—.  1 1  -  .  j 

40  The  court’s  opinion  contains  a  comprehensive  dis¬ 
cussion  of  the  trial  of  Aaron  Burr  on  this  point,;  and  con¬ 
cludes  : 

j 

“Influenced  by  this  and  the  other  precedents;  we  have 
cited,  as  well  as  by  reason  and  necessity,  we  are  in  like 
manner  disposed  to  conclude  that  the  propriety  of  with¬ 
holding  the  information  required  by  the  grand  jury,  must 
be  determined  by  the  Governor  himself;  and  the  weight  of 
the  reasons  influencing  him  in  the  conclusion  at  I  which  he 
has  arrived,  is  for  himself  and  not  for  the  court  to  con¬ 
sider.”  I 
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subpoena  duces  tecum ;  although  the  suit  could  not 
be  maintained  without  the  papers,  the  Court  held 
that  it  was  within  the  discretion  of  the  Governor 
whether  he  would  furnish  or  refuse  it,  on  the 
ground  of  public  policy,  and  that  since  he  best 
knew  the  circumstances,  his  judgment  was  final. 
A  like  ease  is  Thompson  v.  The  German  Valley 
Railroad  Co 22  N.  J.  Eq.  Ill,  where  the  Governor 
refused  to  produce  a  paper  because,  he  said,  his 
duty  required  him  not  to  produce  anything  for  the 
scrutiny  of  any  court.  The  Court  held  that  the 
question  was  one  for  his  own  judgment  to  decide. 

There  are  no  decided  cases  to  the  contrary.  The 
only  dissent  is  to  be  found  in  the  passage  in  Wig- 
more  on  Evidence  cited  in  plaintiff’s  brief,  p.  51. 
Wigmore  cites  no  cases  to  support  his  position; 
he  relies  on  (a)  argument  of  counsel  for  Aaron 
Burr ;  (b)  the  dissenting  opinion  in  the  Hartranft 
case,  supra;  and  (c)  a  dictiun  in  a  Canadian  case. 
He  recognizes  that  the  authorities  are  unanimously 
against  him  (Wigmore,  (2d  ed.)  Section  2378). 
It  is  clear  that  his  objections  to  this  particular 
privilege  are  in  line  with  his  well-known  preju¬ 
dice  against  the  entire  principle  of  privilege  in  the 
law  of  evidence.  As  in  the  case  of  every  privilege, 
such  as  husband  and  wife,  etc.,  while  arguing 
against  them,  he  cannot  help  but  recognize  that 
as  a  matter  of  law  those  privileges  exist. 

Wigmore ’s  master,  Green! eaf,  approves  of  the 
privilege.  He  says  (Greenleaf  on  Evidence,  Yol.  I, 
Sec.  251)  : 
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On  a  like  principle  of  public  policy,  the 
official  transactions  between  the  heaids  of  the 
departments  of  state  and  their  subordinate 
officers  are  in  general  treated  as  privileged 
communications.  Thus,  communications  be¬ 
tween  a  provincial  governor  and  liis  attor¬ 
ney-general,  on  the  state  of  the  colony,  or  the 
conduct  of  its  officers ;  or  between  such  gov¬ 
ernor  and  a  military  officer  under  his  au¬ 
thority  ;  the  report  of  a  military  copimission 
of  inquiry,  made  to  the  commander-in  chief ; 
and  the  correspondence  between  an  agent  of 
the  government  and  a  Secretary  of  State, 
are  confidential  and  privileged  j  matters, 
which  the  interests  of  the  state  will  not  per¬ 
mit  to  be  disclosed.  The  President  of  the 
United  States ,  and  the  governors  of  the  sev¬ 
eral  states ,  are  not  hound  to  produce  papers 
or  disclose  information  communicated  to 
them ,  when,  in  their  own  judgment  the  dis¬ 
closure  would,  on  public  considerations,  be 
inexpedient .  And  where  the  law  is  re¬ 
strained  by  public  policy  from  enforcing  the 
production  of  papers,  the  like  necessity  re¬ 
strains  it  from  doing  what  would  be;  the  same 
thing  in  effect,  namely,  receiving  secondary 
evidence  of  their  contents.  [Italics  added.] 

While  we  do  not  believe  it  is  necessarv,  in  the 
light  of  the  authorities,  to  give  further  reasons  for 
the  rule  of  privilege,  we  suggest  that  the  very  cases 
now  in  this  Court  indicate  one  of  the  grave  conse¬ 
quences  that  would  result  from  an  opposite  rule: 
Everyone  knows  that  the  President  often  com- 
mmiicates  on  a  given  subject  with  numerous  per- 
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sons  by  memoranda,  telephone  conservations,  and 
conferences.  On  any  given  matter  there  may  be  a 
single  confidential  memorandum  constituting  a 
purely  tentative  suggestion,  which  is  but  a  part  of 
a  series  of  discussions,  many  of  them  oral.  If  any 
litigant1  could  (against  the  judgment  of  the  Presi¬ 
dent  that  the  disclosure  of  such  a  memorandum 
was  not  in  the  public  interest)  compel  the  produc¬ 
tion  of  any  such  confidential  memorandum,  and 
if  standing  by  itself  that  memorandum  would — 
as  it  often  would — require  explanation,  the  conse¬ 
quence  would  be  that  the  Government  would  have 
to  call  to  the  witness  stand  the  President  of  the 
United  States.  Power  companies  have  begun  over 
fifty  cases  relating  to  projects  such  as  those  in¬ 
volved  in  the  cases  at  bar.  If  in  every  one  of  those 
fifty  cases  a  confidential  Presidential  memorandum 
could  be  subpoenaed ,  the  consequence  would  be  that 
the  President  might  have  to  appear  in  every  one 
of  those  cases  to  supply  the  necessary  explanation . 
By  beginning  a  sufficient  number  of  suits,  the 
power  companies — or  any  other  litigants — coidd 
thus  virtually  suspend  the  operations  of  the  Gov¬ 
ernment  of  the  United  States  by  commanding  vir¬ 
tually  the  full  time  of  the  President  for  attendance 
as  a  witness  in  court . 

Robinson  v.  United  States,  50  Ct.  Claims  159 
(1915),  which  the  plaintiffs  cite  (plaintiffs’  brief, 
pp.  51,  52)  is  not  in  point.  It  involved  a  suit  by  a 
contractor  against  the  United  States  to  recover 
penalties  assessed  against  him  for  delay  in  com- 
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pleting  a  Government  building.  The  plaintiff 
called  for  the  production  of  certain  papers  directly 
bearing  on  the  question  whether  the  plaintiff  had 
properly  performed  his  contract  and  whether  the 
delays  had  been  caused  by  officers  of  the  Govern¬ 
ment  without  fault  of  the  plaintiff.  This  call  wras 
directed  to  the  Secretary  of  the  Treasury.  The 
Secretary  of  the  Treasury,  by  his  assistant^  made  a 
return  to  the  court  stating  among  other  things  that 
the  documents  contained  matters  of  a  strictly  privi¬ 
leged  character,  and  that  to  comply  therewith 
would  be  injurious  to  the  public  interest.  The 
Court  said  that  it  was  inclined  to  the  view  that  the 
grounds  assigned  for  refusal  to  furnish  the  infor¬ 
mation  were  perhaps  not  fully  considered  or  that 
the  information  was  inadvertently  refused  by  the 
Secretary.  The  Court  ordered  a  repetition  of  the 
call  and  directed  that  in  the  meantime  further  ac¬ 
tion  on  the  motions  in  the  cause  should  be  post¬ 
poned. 

The  Court  called  attention  to  a  section  of  the 
statute  relating  to  the  Court  of  Claims,  which  reads 
as  follows : 

The  said  court  shall  have  power  to  call 
upon  any  of  the  departments  for  any  infor¬ 
mation  or  papers  it  may  deem  necesshry,  and 
shall  have  the  use  of  all  recorded  and  printed 
reports  made  by  the  committees  of  each 
House  of  Congress,  when  deemed  necessary 
in  the  prosecution  of  its  business.  But  the 
head  of  any  department  may  refuse  and 
omit  to  comply  with  any  call  for  informa- 
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tion  or  papers  when,  in  his  opinion,  such 
compliance  would  be  injurious  to  the  public 
interest. 

Referring  to  this  statute,  the  Court  said : 

Assuredly  it  was  never  contemplated  that 
the  Government  should  withhold  informa¬ 
tion  because  the  response  to  a  call  might 
show  a  just  debt  due  to  a  claimant,  or  pos¬ 
sibly  to  someone  else.  If  it  was  the  object 
of  the  Government  to  protect  itself  against 
the  payment  of  its  debts,  that  object  could 
readily  be  obtained  by  denying  the  right  of 
suit  in  all  cases.  The  act  authorizing  this 
court  to  render  judgment  as  it  has  now  been 
brought  forward  in  the  Judicial  Code  con¬ 
ferred  a  very  broad  power.  Claims  founded 
upon  the  Constitution  or  any  laws  of  Con¬ 
gress,  except  for  pensions,  or  upon  any  regu¬ 
lation  of  an  executive  department,  or  upon 
expressed  or  implied  contracts  with  the  Gov¬ 
ernment,  must  be  heard  and  deterniined  to 
judgment  by  the  Court  of  Claims.  Dam¬ 
ages,  liquidated  or  unliquidated,  in  cases  not 
sounding  in  tort,  in  respect  to  which  claims 
the  party  would  be  entitled  to  redress 
against  the  United  States  either  in  a  court 
of  law,  equity,  or  admiralty,  if  the  United 
States  were  suable,  are  included  within 
the  general  jurisdiction.  The  section  now 
known  as  164,  Judicial  Code,  was  brought 
forward,  as  we  have  seen,  from  the  organic 
act  of  February  24,  1855,  10  Stat.  L.  614. 
Section  164  of  the  code  as  originally  enacted 
and  now  in  full  force  was  intended  to  facili¬ 
tate  the  power  to  adjudicate.  It  thus  ap- 
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: 

pears  to  have  been  the  will  of  Congress  that 
its  just  indebtedness  shall  be  ascertained  by 
authoritative  judicial  inquiry,  and  to  make 
the  inquiry  effective  the  records  of  the  Gov¬ 
ernment  are  to  be  furnished  for  the  ihf orma- 
tion  of  the  court  to  carry  out  the  necessary 
jurisdiction.  Taking  these  statutes  together, 
it  was  never  within  the  contemplation  of  the 
law  since  the  foundation  of  the  couft  that  a 
department  should  refuse  to  furnish  the 
papers  or  information  called  for  by  the 
court  without  some  just  or  legal  excuse  for 
the  refusal.  [Italics  added.] 

The  Court  also  said : 


The  statutory  call  for  evidence  in  all  cases 
in  this  court  is  probably  more  analogous  to 
the  bill  of  discovery  as  used  in  chancery  than 
it  is  to  the  use  of  the  subpoena  duces  tecum . 
The  call  is  only  intended  to  elicit  the  truth 
without  wrong  to  the  party  examined.  The 
Government  is  not  required  to  answer  ques¬ 
tions  or  supply  papers  which  on  the  ground 
of  public  policy  it  is  entitled  to  resist.  Of¬ 
ficial  persons  may  refuse  to  disclose  any 
matter  of  state  the  publication  of  which  may 
be  prejudicial  to  the  community  at  large. 
This  rule  does  not  apply  to  matters  of  busi¬ 
ness  of  private  individuals  with  the  Govern¬ 
ment  ivhich  results  in  the  bringing  of  a  suit 
against  the  United  States .  [Italics  added.] 

Where  evidence  is  excluded  because  it  is  priv- 

j 

ileged,  there  is  no  presumption  that  the  excluded 
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evidence  contains  evidence  detrimental  to  the 
party  asserting  the  privilege. 

It  is  clear  that  the  trial  court’s  refusal  to  pre¬ 
sume  that  the  excluded  communication  contained 
evidence  detrimental  to  the  Government’s  position 
in  these  cases  was  entirely  correct.  Adopting  the 
reasoning  of  Pennsylvania  R.  Co.  v.  Durkee,  147 
Fed.  99,  101,  to  hold  that  the  Government  is  priv¬ 
ileged  to  withhold  such  communications,  but  that 
from  the  exercise  of  such  privilege  adverse  infer¬ 
ences  may  be  drawn,  “would  be  to  fritter  away 
the  protection  it  was  intended  to  afford.” 

The  President’s  memorandum  and  the  Admin¬ 
istrator’s  letter  were,  in  any  event,  not  relevant. 

Even  aside  from  the  question  of  privilege,  plain¬ 
tiffs  failed  to  show  any  proper  basis  for  consider¬ 
ing  that  the  memorandum  and  letter  were  relevant. 
The  testimony  which  plaintiffs  sought  to  use  as  a 
foundation  for  calling  for  those  documents  is  as 
follows:  Mr.  Rau,  a  former  member  of  the  Elec¬ 
tric  Power  Board  of  Review,  was  called  as  a  wit¬ 
ness  by  the  plaintiffs.  He  gave  certain  testimony 
relating  to  those  documents.  Subsequently  he  was 
recalled  to  the  witness  stand  by  plaintiffs  and  when 
questioned  by  plaintiffs,  corrected  his  testimony. 
The  corrected  testimony  shows  the  following :  Mr. 
Rau  assisted  Mr.  Hunt,  another  member  of  the 
Electric  Power  Board  of  Review,  in  preparing  a 
memorandum  addressed  to  the  Administrator  with 
respect  to  the  question  of  rates.  Mr.  Rau  did  not 
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know  whether  any  such  memorandum  was  ever 

* 

! 

transmitted  to  the  Administrator.  He  did  know 
that  the  Administrator  had  subsequently  sent  a 
letter  to  the  President.  A  copy  of  that  letter  was 
shown  to  him  bv  Mr.  Hunt.  But  how  Mr1.  Hunt 
came  into  possession  of  that  copy  of  the  Adminis- 

i 

trator’s  letter  Mr.  Rau  did  not  know.  (Mr.  Rau 
originally  testified  that  copies  of  that  letter  and 
the  President’s  memorandum  were  sent  j  to  the 
Board  bv  the  Administrator,  but  corrected  his 
testimony  to  say  that  he  did  not  know  whether  or 
not  that  was  true.)  He  saw  in  Mr.  Hunt’s  posses¬ 
sion  a  copy  of  what  he  believed  to  be  the  Presi¬ 
dent  ’s  memorandum ;  whether  it  was  a  copy  or  the 
original  he  was  not  sure.  And  how  that  document 
came  into  Mr.  Hunt’s  possession  he  did  not  know 
(R.  Yol.  11,259).  | 

When  the  Administrator  was  subsequently  called 
as  a  witness  for  the  defendants,  plaintiffs  did  not 
ask  him  anything  about  how  those  papers  came  into 
the  possession  of  Mr.  Hunt  or  anything  else  about 
those  documents.  I 

The  record  does  not  support  the  statements  made 
in  plaintiffs 9  brief  (pp.  49-50;  31-32)  that  the 
Board  “submitted  the  problem”  to  the  Administra¬ 
tor  who  in  turn  “submitted  it  to  the  President.” 
Those  statements,  so  far  as  they  are  justified,  are 
based  on  the  original  testimony  of  Rau  \(R.  II, 
253)  which,  as  above  noted,  he  later  corrected  when 
recalled  by  plaintiffs  ( R .  259).  Nor  is  there  any¬ 
thing  whatever  in  the  record  to  support  plaintiffs ’ 
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statement  (Brief  p.  50)  that  the  President's  memo¬ 
randum  contained  any  “directions.” 

The  plaintiffs  made  no  offer  of  proof  as  to  what 
they  expected  to  prove  by  those  documents.  They 
now  argue,  however,  that  perhaps  those  documents 
contained  something  showing  that  the  original  au¬ 
thority  given  to  the  Board  by  the  Administrator  to 
act  in  a  purely  advisory  capacity  had  been  super¬ 
seded,  and  that  the  Board  had  been  given  greater 
authority,  i.  e.,  authority  to  act  and  to  give  expres¬ 
sions  of  policy  and  to  negotiate  with  cities  and 
power  companies.  But  after  the  Administrator 
testified  that  the  Board  had  never  had  any  but 
strictly  advisory  powers,  and  that  its  powers  had 
never  been  enlarged,  no  effort  was  made  on  plain¬ 
tiffs’  cross-examination  of  the  Administrator  to 
ask  him  whether  the  Administrator  or  the  Presi¬ 
dent  had  ever  given  any  instructions  vesting 
greater  power  in  the  Board. 

Dates  are  significant  in  this  context:  The  letter 
from  the  Administrator  to  the  President  and  the 
President’s  memorandum  to  the  Administrator  as 
called  for  by  plaintiffs,  were  dated,  respectively, 
September  8  and  September  10,  1934.  The  Board 
had  been  previously  appointed,  with  purely  ad¬ 
visory  functions,  on  May  9, 1934.  On  J anuary  30, 
1935 — some  weeks  after  the  Administrator’s  let¬ 
ter  to  the  President  and  the  President ’s  memoran¬ 
dum  and  after  the  Board  in  some  unexplained 
way,  saw  the  letter  and  memorandum — the  Ad¬ 
ministrator,  on  January  30,  1935,  notified  the 
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Board,  that  its  functions  had  been  and  still  were 
purely  advisory  and  that  in  November  1934  it  had 
exceeded  that  limited  authority. 

It  would  therefore  appear  (1)  that  plaintiffs 
made  no  offer  of  proof  as  to  what  the  President’s 
memorandum  and  the  Administrator’s  letter  to  the 
President  would  prove;  (2)  that  plaintiffs'’  argu¬ 
ment,  now  made  in  their  brief,  that  those  instru¬ 
ments  would  have  shown  an  increase  in  the  au¬ 
thority  of  the  Board  is  utterly  inconsistent  with 
the  conduct  of  the  Administrator  a  few  weeks 
thereafter  in  stating  that  the  Board  still  had 
purely  advisory  power;  (3)  that  there  is  no  proof 
that  the  Administrator  transmitted  those  instru¬ 
ments  to  the  Board,  Mr.  Rau  having  testified  that 
he  did  not  know  how  they  came  to  the  Board,  and 
the  plaintiffs  having  made  no  effort  to  prove 
through  the  Administrator,  when  he  was  on  the 

i 

witness  stand,  how  they  came  to  the  Board;  And 
finally  (4)  there  is  the  fact  that  the  Administrator 
on  the  witness  stand  testified  that  the  Board  al¬ 
ways  had  purely  advisory  functions  and  the  plain¬ 
tiffs  made  no  effort  on  cross-examination  to  inter¬ 
rogate  him  on  that  question. 

SUIOIAHY  AS  TO  EXCLUDED  EVIDENCE 

The  trial  court  properly  exercised  its  discretion 
in  its  rulings  on  the  excluded  evidence,  especially 
as  it  was  cumulative.  Moreover,  because  of  the 
remote  bearing  of  that  evidence,  any  possible  error 
that  was  involved  in  sucli  exclusion  was  harmless 
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error.  The  Federal  court s  have  systematically  re¬ 
fused  to  reverse  for  harmless  errors.  Section  296 
of  the  Judicial  Code  (as  amended  bv  the  Act  of 
February  26,  1919;  U.  S.  C.  A.  Title  28,  Sec.  391) 
expressly  provides : 

On  the  hearing  of  any  appeal,  certiorari, 
writ  of  error,  or  motion  for  new  trial,  in  any 
case,  civil  or  criminal,  the  court  shall  give 
judgment  after  an  examination  of  the  entire 
record  before  the  court,  without  regard  to 
technical  errors ,  defects  or  exceptions  which 
do  not  affect  the  substantial  rights  of  the 
parties.  [Italics  added.] 

See  Camp  v.  Gress,  250  U.  S.  308-318. 

And,  even  prior  to  the  enactment  of  that  statute, 
the  Supreme  Court  had  frequentlv  refused  to  re- 
verse  for  a  non-prejudicial  error.  See  Origet  v. 
Reden , 155  U.  S.  228;  Muser  v.  Magone,  155  U.  S. 
240,  250;  Chambers  County  v.  Clews ,  88  U.  S.  317 ; 
Semmes  v.  United  States ,  91  U.  S.  21;  Illinois 
Central  Railway  Co.  v.  Interstate  Commerce  Com¬ 
mission, ,  206  U.  S.  441;  Green  County  v.  Thomas 7 
Executor,  211  U.  S.  598,  602;  Hamilton-Brown 
Shoe  Co.  v.  Wolff  Bros.  &  Co.,  240  U.  S.  251 ;  Tagg 
Bros.  &  Moorchead  v.  United  States,  280  U.  S.  420, 
445;  Sinclair  v.  United  States,  279  U.  S.  749,  767; 
cf.  Linn  v.  United  States,  251  Fed.  476,  483 
(C.  C.  A.  2). 
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ARGUMENT  CN  THE  LAW  ; 

I 

PLAINTIFFS  HATE  NO  STANDING  TO  ATTACK  THE  CON¬ 
STITUTIONALITY  OF  THE  STATUTES  OR  TO  1  ASSERT 
ALLEGED  VIOLATIONS  OF  SUCH  STATUTES 

i 

Plaintiffs  have  no  cause  of  action  against  these 
defendants,  even  if  the  statutes  are  unconstitu¬ 
tional  or  have  been  violated.  Therefore,  they  are 
without  standing  to  attack  the  constitutionality  of 
Title  II  of  the  National  Industrial  Recovery  Act 
and  of  the  Emergency  Relief  Appropriation  Act  of 
1935  or  the  validity  of  the  action  of  the  Adminis¬ 
trator  in  executing  the  loan  and  grant  agreements 
with  the  cities.41  That  is  the  view  taken  by  every 
appellate  court  which  has  passed  upon  the  ques¬ 
tion.  See  inf  ra ,  pp.  126-127.  We  submit  that  that 
view  is  clearly  correct. 

W e  shall  therefore  assume,  arguendo, :  in  this 
first  portion  of  the  brief  that  (1)  the  pertinent  fed¬ 
eral  statutes  are  unconstitutional;  or  (2)  if  valid, 
that  they  have  been  violated  by  the  defendants.42 

41  The  Court  below  dismissed  plaintiffs’  bills  on  the  merits 
because  the  statutes  were  constitutional  and  had  I  not  been 
violated  by  defendants.  It  held,  however,  that  I  plaintiffs 
had  a  standing  to  sue.  But  that  does  not  preclude  the  de¬ 
fendants  from  maintaining  on  this  appeal  that  the  decree 
can  be  supported  on  the  ground  that  plaintiffs  have  no 
standing  to  sue.  See  United  State s  v.  American  Railway 
Express  Co .,  265  IT.  S.  425,  435.  j 

43  In  United  Fuel  Gas  Co.  v.  Railroad  Commission ,  278 
U.  3.  300,  310,  the  court  said:  “Suitors  may  not!  resort  to 
a  court  of  equity  to  restrain  a  threatened  act  merely  be- 
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In  plaintiffs’  brief  they  have  not  discussed  the 
question  of  the  standing  to  sue.  Plaintiffs,  how¬ 
ever,  in  their  brief  (p.  Ill,  note)  have  referred 
to  briefs  previously  filed  by  them  in  the  Alabama 
Power  cases  when  these  cases  were  previously  be- 
for  this  Court  and  to  the  briefs  in  Texas  Utilities 
Company  v.  Ickes,  and  Oklahoma  Utilities  Co.  v. 
I  ekes,  No.  6579,  No.  6582,  and  No.  6509,  and  in  the 
brief  filed  in  Franklin  Township  v.  Tag  well.  No. 
6619.  In  each  one  of  those  briefs  the  question  of 
the  standing  to  sue  was  discussed  at  length,  and 
we  shall  reply  to  the  arguments  therein  named. 

In  order  to  avoid  any  misunderstandings  due  to 
the  manner  in  which  plaintiffs  argued  in  those 
briefs,  we  disclaim  at  the  outset  (1)  that  we  are 
arguing  that  the  cases  at  bar  are  suits  against  the 
United  States,43  or  (2)  that  the  facts  that  the  defend¬ 
ants’  acts  consist  of  spending  pursuant  to  a  federal 
statute  gives  the  defendant  any  peculiar  immunity 
from  suit.44  It  is  our  position  that,  against  these 
defendants,  the  plaintiffs  have  not  shown  a  cause 
of  action  and  that,  therefore,  there  is  no  necessity 

cause  it  is  illegal  or  transcends  constitutional  powers.”  See 
also  Boise  Hot  c£*  Cold  Water  Co.  v.  Bohe.  *213  U.  S.  276, 
282. 

In  Township  of  Franklin  v.  Tugwell,  85  Fed.  (2d)  208, 
this  court  denied  a  competing  property  owner  the  right 
to  sue,  despite  the  fact  that  he  suffered  damage,  although 
in  the  same  case,  at  the  suit  of  other  plaintiffs  who  had 
a  proper  standing,  the  statute  was  held  unconstitutional. 

43  That  question  is  further  discussed  infra,  page  169. 

44  That  question  is  discussed  infra,  pages  179  and  182. 
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for  the  defendants  to  justify  their  conduct  as  being 
in  accordance  with  a  valid  statute;  accordingly, 
whether  the  statutes  are  valid  or  are  being  violated 
is  irrelevant. 

1.  Plaintiffs  in  their  capacity  as  taxpayers  have  no 

standing  to  sue 

Plaintiffs,  in  their  bills  of  complaint,  relied  in 
part  upon  their  statutes  as  Federal  and  local  tax¬ 
payers  to  support  their  right  to  maintain  these 
suits.  While  they  did  not  urge  this  ground  before 
the  trial  court  it  is  possible  that  they  may  do  so 
here,  although  they  have  not  saved  the  point.45  It 
is  difficult  to  believe  that  the  point  can  seriously  be 
raised,  unless  out  of  sheer  desperation,  in  view  of 
the  decision  in  Frothingham  v.  Mellon,  262  U.  S. 
447.  See  also  Williams  v.  Riley,  280  U.  Si  78,  79, 
80;  A.  Magnano  Co.  v.  Hamilton,  292  U.  Si  40,  43; 
Florida  v.  Mellon,  273  IT.  S.  12, 17-18.  Clearly,  the 
right  cannot  depend  on  the  amount  of  taxes  paid. 

Nor  is  there  anything  in  United  States  v.  But¬ 
ler,  297  U.  S.  1,  which  modifies  the  Frothingham 
decision.  There  the  defendant  was  resisting  the 
pa}unent  of  an  alleged  special  tax  which  the  court 

45  The  lower  court  sustained  plaintiffs’  standing  to  sue 
solely  on  the  ground  that  they  were  the  owners  of  non¬ 
exclusive  franchises  and  in  that  capacity  would  suffer 
financial  loss.  See  Conclusion  of  Law,  16,  R.  Vol.  1,  471, 
and  Opinion,  R.  Vol.  1,  438,  439.  Plaintiffs  assigned  no 
error  for  the  failure  of  the  court  to  hold  that  they  had  a 
standing  to  sue  as  taxpayers. 


held  not  to  be  a  tax  but  an  exaction  in  aid  of  an 
invalid  regulatory  scheme.  Here  the  plaintiffs  are 
not  resisting  a  special  exaction  whose  validity  they 
are  challenging,  but,  like  the  plaintiff  in  the  Froth- 
ingham  case,  are  objecting  to  the  expenditure  of 
taxes  lawfully  collected. 

No  additional  right  is  conferred  by  the  fact  that 
petitioners  are  also  local  taxpayers,  since  in  that 
capacity  they  will  suffer  no  damage.  The  obliga¬ 
tions  incurred  by  the  municipalities  are  not  payable 
out  of  taxes  but  are  payable  solely  out  of  the  earn¬ 
ings  of  the  property  to  be  constructed.  The  cities 
are  neither  pledging  nor  investing  any  of  their 
previously  owned  assets,  hence  no  additional  tax 
burden  is  created. 

In  Northwestern  Light  and  Power  Co.  v.  Town 
of  Milford,  82  Fed.  (2d)  45  (C.  C.  A.  8),  a  public 
utility  company,  as  taxpayer,  sought  to  enjoin  a 
contract  made  by  an  Iowa  city  for  the  construction 
of  a  municipal  light  plant  where  the  purchase  price 
was  to  be  paid  in  revenue  bonds  of  the  kind  in¬ 
volved  in  the  cases  at  bar.  The  Court  said : 

As  a  taxpayer,  the  plaintiff  had  no  right 
to  question  the  validity  of  that  contract  be¬ 
cause  the  purchase  price  of  the  plant  was  to 
be  paid  from  earnings  only,  and  not  from 
taxes,  and  would  never  be  a  burden  upon  the 
plaintiff  as  a  taxpayer.  *  *  *  Since  the 
contract  did  not  increase  the  burden  of  taxa- 
i  tion,  the  plaintiff,  as  a  taxpayer,  could  not 
enjoin  its  performance. 
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See  also  City  of  Allegan  v.  Consumers  Poiver 
Company,  71  Fed.  (2d)  477  (C.  C.  A.  6).  : 

In  short,  the  petitioners  are  unable  to  show  that 
they  will  be  injured  as  Federal  taxpayers  by  the 
disbursement  of  Federal  funds  or  as  local  taxpay¬ 
ers  by  the  issuance  of  revenue  bonds  and  the  appli¬ 
cation  of  the  proceeds  to  the  construction  of  the 
plants  by  the  cities.-16 

! 

2.  As  holders  of  nonexclusive  franchises  plaintiffs  have 
no  interest  legally  protected  against  loss  resulting  to 
them  from  the  construction  and  operation  by  the  cities 
of  their  plants 

Plaintiffs  must  rely,  and  have  relied,  solely  upon 
their  status  as  holders  of  nonexclusive  franchises 
authorizing  them  to  operate  electric  generating 

and  distribution  svstems. 

•/ 

There  can  be  no  question  that  each  of  the  cities 
has  the  lawful  right  to  build  its  plant,  to  borrow 

40  Another  unsound  argument  as  to  the  right  of  a  local 
taxpayer  to  sue,  is  fully  discussed  and  rejected  in  Missouri 
Utilities  Co.  v.  City  of  California,  8  Fed.  Sup.  454,  at  467. 
See  also  Atlantic  Coast  Line  v.  Florida, ,  295  U.  S.  301,  309; 
Oppenhcim  v.  City  of  Florence ,  155  Sou.  859,  862,  229  Ala. 
50;  City  of  Litchfield  v.  Ballou ,  114  U.  S.  190;  Buchanan  v. 
Litchfield ,  102  U.  S.  278. 

That  part  of  the  decision  of  this  court  in  Tdwnship  of 
Franklin  v.  Tugwell,  85  Fed.  (2)  208,  which  sustained  the 
right  to  sue  of  certain  plaintiffs  as  local  taxpayers,  because 
of  a  threatened  compulsory  increase  of  their  local  tax  bur¬ 
dens,  is  not  here  in  point  since  the  plaintiffs  in  this  case  have 
shown  no  such  increase  in  their  local  tax  burdens;  We  shall 
discusse  other  aspects  of  the  Tugwell  case  below,  pp.  132  and 
189. 
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money  and  receive  gifts  of  funds  to  finance  the  con¬ 
struction  thereof,  and  to  operate  its  plant,  when 
completed  in  competition  with  the  plaintiffs.'17  The 
court  below  so  held.  (Finding  No.  19,  Conclu¬ 
sions  of  Law  Nos.  13,  15,  and  19).  And  that 
holding  is  not  seriously  challenged  by  the  plain¬ 
tiffs.48 


47  Or,  in  those  instances  where  any  of  plaintiffs’  fran¬ 
chises  has  expired,  to  order  that  plaintiff  cease  operations, 
if  the  city,  in  its  discretion,  deems  that  advisable.  See 
below,  p. - . 

4S  To  the  very  limited  extent  that  plaintiffs  assigned  any 
error  to  such  findings  and  conclusions  they  have  waived 
them,  for  no  such  assignments  are  referred  to  in  their 
brief.  See  recent  cases  decided  by  this  Court,  Smith  v.  Pick- 
ford,  85  Fed.  (2d)  705;  S.  S.  Kresge  Co.  v.  Kenney ,  S6  Fed. 
(2d)  651.  Assignment  No.  10,  R.  Vol.  I,  484,  and  Assign¬ 
ment  No.  11,  R.  Vol.  I,  493,  are  not  even  referred  to  in  the 
brief.  They  were  to  the  effect  that  Finding  No.  19  was  in 
error  because  there  was  no  evidence  to  justify  the  finding 
that  the  cities  were  authorized  to  receive  grants  for  the  pur¬ 
poses  stated.  Those  assignmens  have  not  been  referred  to  or 
argued  in  plaintiffs’  brief. 

As  to  Iowa  City,  R.  Vol.  II,  302,  shows  that:  “By  consent 
of  defendants  and  without  prejudice  to  the  right  of  plaintiff 
to  have  such  issues  determined  in  any  appropriate  pro¬ 
ceeding,  plaintiff  withdrew  from  the  issues  made  by  the 
pleadings  herein  those  issues  relating  to  the  alleged  invalid¬ 
ity  and  illegality  under  the  laws  of  the  State  of  Iowa,  of  the 
establishment  of  a  municipal  electric  light  and  power  plant 
and  distribution  system  in  the  City  of  Iowa  City,  and  the 
issuance  of  revenue  bonds,  such  issues  being  now  subject 
to  adjudication  in  an  action  pending  in  the  District  Court 
of  the  State  of  Iowa  in  and  for  Johnson  County.”  Ac¬ 
cordingly,  in  that  case,  the  plaintiff  is  in  no  position  to  urge 
that  there  is  any  illegality  or  any  violation  of  State  law. 
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Plaintiffs’  basic  contention  is  therefore  as 
follows : 

The  Administrator,  a  Government  office^,  is  pro* 

posing  to  lend  and  grant  money  to  cities,;  thereby 

! 

making  it  possible  for  those  cities  lawfully!  to  build 
plants  which  those  cities  will  operate  in  lawful 
competition  with  plaintiffs.  And  that  competition 
is  entirely  lawful  despite  the  fact  that,  as  a  result 
thereof,  plaintiffs  will  suffer  a  substantial  financial 
loss.  The  officer,  however,  in  making  those  loans 

and  grants,  will  be  acting  pursuant  to  uneonsti- 

: 

>  tutional  statutes  or,  in  the  alternative,  in  viola¬ 

tion  of  valid  statutes.  The  officer,  in  so  acting, 
say  plaintiffs,  will  be  violating  a  duty  owed  to 
the  plaintiffs  (a  duty  owed,  plaintiffs  assert, 
to  all  citizens  not  to  act  under  an  unconstitu¬ 
tional  statute  or  in  violation  of  a  valid  statute). 
Therefore,  because  these  particular  citizens,  the 
plaintiffs,  will  suffer  financial  loss  from  that 
lawful  competition,  they,  it  is  claimed,  have  a 
cause  of  action  against  the  officer  and  arc  entitled 
to  an  injunction  to  prevent  his  proposed  acts. 

More  simply  phrased,  plaintiffs’  position  is  that 
if  a  Government  officer  unlawfully  gives  or  loans 
or  otherwise  disposes  of  property  of  the!  Govern¬ 
ment  in  such  a  way  as  to  aid  someone  to  engage 
in  lawful  competition  wdth  a  citizen,  and  if  that 
competition  will  cause  special  loss  to  that  citizen, 
then  he  is  entitled  to  an  injunction  to  prevent  the 
officer’s  proposed  acts.  The  loss  to  the  citizen 
therefore,  say  plaintiffs,  gives  him  a  standing  to 
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assert  that  the  officer  is  either  violating  a  statute 
or  acting  pursuant  to  an  invalid  statute. 

That  contention  is  untenable.  It  has  been  flatly 
rejected  by  this  Court  in  two  decisions,  United 
States  ex  ret.  New  York  Warehouse ,  Wharf  & 
Terminal  Assn.,  Inc.  v.  Bern,  68  Fed.  (2d)  773 
(cert,  denied,  292  U.  S.  642)  and  Township  of 
Franklin  v.  Tug  w  ell,  85  Fed.  (2d)  208,  and  by 
every  upper  court  before  which  it  has  been  made. 
The  following  cases  (which  will  be  discussed 
below)  are  in  accord  with  the  doctrine  announced 
by  this  court  in  the  Bern  and  Tug  well  cases: 

(a)  United  States  Supreme  Court: 

Edward  Hines  Trustees  v.  United  States, 
263  U.  S.  143 ; 

The  Chicago  Junction  Case,  264  U.  S. 
258;  Sprunt  &  Sons  v.  United  States ,  281 
U.  S.  249;  Cf.  Railroad  v.  Ellerman,  105 
U.  S.  166. 

(b)  Federal  Circuit  Courts  of  Appeal: 

Bake  Power  Company  v.  Greenwood 
County,  81  Fed.  986  (C.  C.  A.  4th) ;  Arkan - 
sas-M issouri-Power  Co.  v.  City  of  Kennett, 

!  78  Fed.  (2d)  911  (C.  C.  A.  8th)  ;  Cf.  City 
of  Allegan  v.  Consumers  Power  Co.,  71  Fed. 
(2d)  477  (C.  C.  A.  6). 

(All  those  cases  involved  P.  W.  A.  con¬ 
tracts.) 

(c)  Kansas: 

Kansas  Utility  Co.  v.  City  of  Burlington, 
44  P.  (2d)  223  (involving  a  P.  W.  A.  con¬ 
tract). 


(cl)  Wisconsin:  j 

Milwaukee  Horse  tf*  Cote  Commission  Co. 
v.  Hill,  207  Wis.  420.  j 

(e)  Georgia: 

Keen  v.  Mayor,  28  S.  E.  42.  j 

In  not  Jess  than  ten  cases,  then,  have  appellate 
courts  repudiated  the  position  now  taken  by  plain¬ 
tiffs.  And  no  upper  court  has  ever  approved  it. 

In  United  States  ex  rel.  New  York  Warehouse, 
etc.,  v.  Hern,  supra,  several  petitioners  brought 
mandamus  against  the  Secretary  of  War.:  Their 
petition  alleged  the  following : 49  Each  of  the  peti¬ 
tioners  was  a  terminal  warehouse  company;  each 
owned  either  millions  or  thousands  of  square  feet 
of  storage  space;  each  was  privileged  to  do  busi¬ 
ness  under  the  laws  of  the  State  of  New  York ;  and 
each  was  paying  taxes  in  the  sum  of  many  thou¬ 
sands  of  dollars  to  the  State  and  Citv  of  Netv  York. 
The  United  States  Government,  during  the  World 
War,  had  built,  at  a  cost  of  $11,000,000,  extensive 
terminal  storage  warehouses  in  the  amount  of  over 
2,000,000  square  feet  at  the  Port  Newark  Army 
Supply  Base.  The  Secretary  of  War,  completely 
violating  the  terms  of  the  federal  statute  as  to  the 
leasing  of  such  property,  had  leased  the  same  to  a 
company  known  as  the  Mercur  Company  for  a 
fixed  rental  of  merely  $1.00  a  year  rent,  the  balance 

49  The  allegations  of  the  petition  are  taken  ;from  the 
record  filed  in  this  court.  For  the  convenience  of  the  court, 
the  petition  is  set  forth  in  full  in  the  Appendix  hereto, 
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of  the  rent  consisting  of  a  share  of  the  earnings  of 
the  property,  if  any.  The  Mereur  Corporation 
had  but  a  nominal  capital  (only  $10,000).  The 
Mereur  Company’s  business  was  not  conducted  on 
a  commercial  basis.  Profit  or  income  on  the  invest¬ 
ment  was  not  a  matter  of  influence  in  determining 
the  prices  charged  because  of  the  nominal  rental. 
Therefore  the  prices  charged  customers  by  the 
Mereur  Company  would  necessarily  be  far  lower 
than  that  charged  by  petitioners.  And  the  peti¬ 
tioners  were  engaged  in  the  same  business  as  the 
Mereur  Corporation  and  in  the  same  area.  The 
Mereur  Corporation  was  accordingly  “in  open  and 
direct  competition  with  the  operations  of  peti¬ 
tioners”,  for  Army  Supply  Base  is  within  the  area 
of  the  Port  of  New  York,  and  within  that  area 
all  the  petitioners’  properties  were  located.  Ships, 
freights,  cargoes,  storage  business  of  all  kinds,  and 
industrial  tenants  were  being  solicited  both  by  the 
petitioners  and  the  Mereur  Corporation.  The 
Mereur  Corporation  had  already  obtained  business 
in  competition  with  the  petitioners,  and  would  ob¬ 
tain  more,  to  the  substantial  detriment  of  the  peti¬ 
tioners .  The  lease  to  the  Mereur  Corporation  was 
illegal  and  void  for  a  variety  of  reasons ;  the  Comp¬ 
troller  General  had  recently  rendered  a  decision 
to  that  effect. 

Moreover,  the  petition  alleged  that  the  lease  was 
not  really  a  lease,  but  that  the  Mereur  Corporation 
was  merely  “an  operating  agency”  of  the  United 
States  “to  operate  said  property,  pay  the  expenses 
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of  operation,  and  then  to  divide  the  profits,  if  any, 
between  the  United  States  and  Mercur  Corpora¬ 
tion”  so  that  the  Secretary  of  War  was  “ engaged 
on  behalf  of  the  United  States  in  the  commercial 
operation”  of  the  properties  “in  open  aiid  direct 
competition”  with  the  petitioners. 

The  petition  asked  a  mandamus  to  compel  the 
Secretary  of  War  to  cancel  the  lease  and  to  oust 

9/ 

I 

the  Mercur  Corporation.  The  respondent  de¬ 
murred.  The  Supreme  Court  of  the  District  of 
Columbia  denied  relief  and  was  upheld  by  this 
court,  which  said  that  the  fact  that  the  petitioners 
were  disadvantaged  by  the  favorable  terms  of  the 
Mercur  Company  lease  and  would  suffer  financial 
loss  as  a  result  thereof  gave  them  no  standing  to 
sue,  regardless  of  the  illegality  of  the  action  of  the 
Secretary  of  War.50 

In  the  Dern  case,  as  in  the  cases  at  bar,  the  de¬ 
fendant  was  a  government  officer.  He  admitted,  by 
the  demurrer,  that  his  acts  had  caused  and  would 
cause  serious  direct  competition  with  the  petition¬ 
ers  (publicly  regulated  utility  companies),51  with 

50  The  Dern  case  was  cited  and  relied  upon  by  the  4th 
Circuit  Court  of  Appeals  in  Greenwood  County  v.  Duke 
Power  Co .,  81  Fed.  (2d)  986,  998  (a  P.  W.  A.  case  involving 
the  very  questions  involved  in  the  cases  at  bar).  • 

51  Under  the  New  York  statute,  as  amended  ip  1926,  the 
petitioners  were  publicly  regulated  utility  companies.  See 
McKinney’s  Consolidated  Laws  of  New  York,  VqI.  62,  1926, 
Supplement,  pp.  34-37.  The  statute  provides  that  such  cor¬ 
porations  are  subject,  as  to  rates  and  service,  to  regulation 
by  the  Public  Service  Commission  to  the  same  extent  as 
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grave  resulting  financial  loss  to  them.  The  govern¬ 
ment  officer’s  unlawful  lease,  at  a  fixed  rental  of 
but  $1.00  per  year,  to  petitioners’  competitor,  a 
corporation  with  virtually  no  assets,  amounted  to  a 
virtual  gift  of  the  use  of  the  government  ware¬ 
house  to  that  competitor.  The  government  could 
not  possibly  receive  any  rental  from  the  property 
except  out  of  the  earnings  of  the  lessee ;  nor  did  the 
government  reserve  the  right  to  compel  its  lessee 
to  maintain  such  prices  or  rates  as  would  insure 
any  income  to  the  government.  The  Secretary  of 


War  was  thus  unlawfully  “subsidizing”  competi¬ 


tion  in  the  most  extreme  manner.  The  prices 


charged  by  petitioners7  competitor  could  be  cut  to 
the  bone — could  be  reduced  to  a  figure  no  greater 


than  necessary  to  meet  the  lessee’s  bare  operating 


expenses. 

But  this  court  held  that  petitioners  had  no  right 
to  be  free  of  that  competition.  That  competition 
could  not  possibly  have  occurred  but  for  the  defend¬ 
ant  ’s  unlawful  acts.  But  the  competition  was  law¬ 
ful.  Therefore  the  petitioners  could  not  complain. 
It  was  a  case  of  damnum  absque  injuria .  Conse¬ 
quently,  the  unlawfulness  of  the  defendant’s  acts 
was  irrelevant.  There  was  before  the  court  no  legal 


railroads  and  street  railroads:  that  they  shall  not  issue 
securities  or  consolidate  with  any  other  similar  company 
without  the  approval  of  the  Commission;  that  they  shall 
have  power  to  acquire  property  by  condemnation :  and  may 
use  the  streets  with  the  consent  of  local  authority  in  control 
thereof,  subject  to  the  issuance  by  the  commission  of  a 
certificate  of  public  necessity. 
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injury  ( injuria )  done  to  petitioners,  no  invasion 
of  their  legal  rights — although  much  damage 
(damnum)  or  financial  loss.  And  therefore  (to 
apply  the  Mellon  case,  262  U.  S.  447,  to  which  this 
court  referred  in  its  opinion)  the  court  was  not 
called  upon  to  consider  whether  the  defendant  was 

i 

acting  unlawfully  pursuant  to  a  statute;  4 'which 
would  otherwise  stand  in  the  way  of  the  j enforce¬ 
ment  of  a  legal  right  ’  * — for  the  petitioners  had  no 
legal  right  to  enforce.5" 

Plaintiffs  in  the  cases  at  bar,  in  their  earlier 
briefs  and  in  the  court  below,  contended  that  (1) 
if  an  officer  acts  unlawfully  (in  violation  of  a  stat- 
ute  or  pursuant  to  an  unconstitutional  statute)  and 
(2)  those  acts  result  in  financial  loss  to  a  citizen,  the 
citizen  has,  without  more,  a  good  cause  of  action. 
Both  those  elements  were  present  in  the  Bern  case. 
If  plaintiffs  are  correct,  this  court  erroneously  de¬ 
cided  the  Bern  case. 

Untenable  attempted  distinction  between  cases 
where  officer  is  violating  a  statute  and  cases 
where  he  is  acting  pursuant  to  an  unconstitu¬ 
tional  statute. 

In  an  earlier  brief  plaintiffs  attempted  to  dis¬ 
tinguish  the  Bern  case  on  the  ground  that  the  ille¬ 
gality  of  the  officer’s  act  consisted  merely  of  the 
violation  of  a  statute  and  involved  no  unconstitu¬ 
tional  violation.  That  is  a  curious  distinction  since 
plaintiffs  also  have  asserted  that  when  an  officer 
violates  a  statute  he  is  violating  his  oath  of  office 


See  discussion  of  Mellon  case,  infra,  p.  175. 
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and  breaching  a  duty  to  all  citizens,  thus  making 
him  liable  to  any  particular  citizen  who  suffers 
damage  as  a  result  of  such  violation.  If  that  dis¬ 
tinction  were  apt,  plaintiffs  in  the  cases  at  bar 
would  have  to  abandon  that  part  of  the  present 
suits  in  which  they  attack  defendants’  alleged  vio¬ 
lation  of  the  statutes.  And  such  a  distinction  is 
untenable,  since,  in  the  Dern  case,  this  court  cited 
and  relied  upon  the  doctrine  of  the  Mellon  case 
(262  U.  S.  447)  53  which  involved  alleged  unconsti¬ 
tutional  acts.  And  the  Supreme  Court  makes  no 
such  differentiation.  Goltra  v.  Weeks,  271  U.  S. 
536,  543. 

Indeed,  the  officer  is  obviously  acting  more  rea¬ 
sonably  when  relying  upon  a  statute  later  declared 
invalid  than  when  acting  in  violation  of  a  statute. 
Cf.  Little  Rock  &  Fort  Smith  v.  Worthen,  120 
IT.  S.  97,  at  101. 

Moreover,  the  decision  of  this  court  in  Township 
of  Franklin  v.  Tugwell,  85  Fed.  (2d)  208,  com¬ 
pletely  disposes  of  such  a  distinction.  There  a  citi¬ 
zen  sued  to  enjoin  the  unconstitutional  expenditure 
by  an  officer  of  federal  funds  for  the  purchase  of 
lands  which  would  be  used  in  competition  with  the 
plaintiff’s  lands,  with  resulting  financial  loss  to  the 
citizen  (depressed  value  due  to  low  rentals).  This 
court,  citing  the  Dern  case,  held  that  the  citizen 

33  The  reliance  upon  the  Mellon  case  disposes  also  of  any 
possible  distinction  of  the  Dern  case  on  the  ground  that  it 
was  a  mandamus  suit ;  for  the  Mellon  case  was  a  suit  for  an 
injunction.  And  see  Noble  v.  Union  River  Logging  Co .,  147 
U.  S.  165,  172. 
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could  not  maintain  his  suit.54 


And  it  so  held 


although ,  in  the  very  same  case ,  it  decided  (at  the 
suit  of  other  plaintiffs  having  a  standing  to  sue ) 
that  the  statute  was  unconstitutional. 


This  court  in  the  Tugwell  case  (85  Tied.  (2d) 
208,  215)  also  cited  and  relied  upon  Railroad  Com¬ 
pany  v.  Ellerman,  105  U.  S.  166.  There  the  City 
of  New  Orleans,  which  owned  certain  public 


wharves  from  which  it  received  dues,  made  a  con¬ 


tract  with  Ellerman  granting  to  him  the  right  to 
collect  the  revenues  derived  therefrom.  ■  The  de¬ 


fendant  railroad  company  had  been  authorized  by 


joint  resolution  of  the  legislature  to  conduct  a 
wharf  solely  for  railroad  purposes.  Nevertheless, 
the  railroad  company  proposed  unlawfully  to  lease 
its  wharf  to  third  persons,  who  proposed  to  make 
it  available  to  the  public,  thus  competing  with  El¬ 
lerman  and  threatening  loss  of  patronage  and 
financial  damage.  Ellerman  brought  suit  to  en¬ 


join  the  execution  of  the  lease.  He  contended  that 
he  was  entitled  to  prevent  such  competition  on  the 
ground  that  the  railroad  could  neither  lawfully  op¬ 
erate  a  public  wharf  nor  enable  others  ;to  do  so. 


54  This  court  said  (85  F.  (2d)  208,  215) : 

The  mere  claim  that  the  rental  value  of  the  property  now 
being  leased  plaintiff  Alsop  will  be  depressed  because  of 
low  rentals  offered  by  the  Resettlement  project  constitutes, 
in  our  opinion,  no  legal  injury  to  her.  No  legal  right  of 
hers  is  invaded.  It  is  merely  damnum  absque  injuria.  New 
Orleans  M.  cC*  T.  Railroad  Co.  v.  Ellerman ,  105  U.  S.  166, 
26  L.  Ed.  1015;  United  States  ex  rel.  New  York  Warehouse , 
Wharf  <&  Terminal  Assn,.,  Inc.,  et  al.  v.  Bern,  63  App.  D.  C. 
28,  68  F.  (2d)  773. 
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The  Court  held  that  the  unlawfulness  of  the  rail¬ 
road  company’s  undertaking  gave  Ellerman  no 
standing  to  complain  of  the  resulting  competition 
and  that  therefore  he  was  not  entitled  to  an  in¬ 
junction.  Mr.  Justice  Matthews  said  (pp.  173- 
174): 

The  sole  remaining  question,  then,  is 
whether  Ellerman,  as  assignee  of  the  city, 
has  any  legal  interest  which  entitles  him  to 
enjoin  the  Railroad  Company  from  using  its 
wharf  as  a  public  wharf  beyond  the  limits 
of  such  use,  as  defined  by  that  construction 
of  the  Joint  Resolution.  If  he  has  such  in¬ 
terest,  it  can  only  consist  in  preventing 
competition  with  himself  as  a  wharfinger, 
which  such  more  extensive  use  of  the  rail¬ 
road  property  would  create.  And  if  the 
right  to  assert  it  exists,  it  must  rest  not 
upon  the  claim  that  the  premises  are  thus 
used  for  purposes  to  which  they  might  not 
be  lawfully  devoted  if  owned  and  used  by  a 
natural  person  but  on  the  allegation  merely 
that  such  use  is  beyond  the  corporate 
powers  of  the  Railroad  Company.  But  if 
the  competition  in  itself,  however  injurious, 
is  not  a  wrong  of  which  he  could  complain 
against  a  natural  person,  being  the  riparian 
proprietor,  how  does  it  become  so  merely 
because  the  author  of  it  is  a  corporation 
acting  ultra  vires  f  The  damage  is  attribu¬ 
table  to  the  competition,  and  to  that  alone. 
But  the  competition  is  not  illegal.  It  is  not 
unlawful  for  anyone  to  compete  with  the 
appellant,  although  the  Railroad  Company 
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may  not  be  authorized  to  engage  in  the  same 
business.  The  legal  interest  which;  qualifies 
a  complainant  other  than  the  State  itself  to 
sue  in  such  a  case  is  a  pecuniary  interest  in 
preventing  the  defendant  from  doing  an  act 
where  the  injury  alleged  flows  from  its 
quality  and  character  as  a  breach1  of  some 
legal  or  equitable  duty.  *  *  *  In  these 

questions  the  appellant  has  no  interest ,  and 
he  cannot  raise  them  in  order,  under  that 
cover,  to  create  and  protect  a  monopoly 
which  the  law  does  not  give  him.  The  only 
injury  of  which  he  can  be  heard  in  a  judicial 
tribunal  to  complain  is  the  invasion  of  some 
legal  or  equitable  right.  If  he  asserts  that 
the  competition  of  the  railroad  company 
damages  him,  the  answer  is  that  it  does  not 
abridge  or  impair  any  such  right.  If  he 
alleges  that  the  railroad  company; is  acting 
bevond  the  warrant  of  the  law,  the  answer 
is  that  a  violation  of  its  charter  does  not  of 
itself  injuriously  affect  any  of  his  rights. 
The  company  is  not  shown  to  owe  him  any 
duty  which  it  has  not  performed.  ' 

In  the  case  at  bar,  as  in  the  Ellermah  case,  the 
damage  of  which  the  plaintiffs  complain;  is  attrib¬ 
utable  to  competition;  that  competition  is  lawful; 
and  the  advancement  and  grant  of  funds  to  plain¬ 
tiffs’  competitors,  even  if  itself  unlawful,  does  not 
violate  any  legal  or  equitable  interest  of  j  plaintiffs 
and  gives  them  no  cause  of  action  or  right  to  en¬ 
join  the  proposed  loan  and  grant.  They!  therefore 
have  no  standing  to  attack  the  validity  of  the  pro¬ 
posed  loan  and  grant.  It  does  not  violate  any 
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property  rights  of  petitioners.  For  the  Ellerman 
ease  shows  that,  where  the  competition  of  a  plain¬ 
tiff’s  rival  is  lawful,  fair  and  bona  fide,  plaintiff 
has  no  cause  of  action  against  a  third  person  who, 
by  gifts,  leases,  or  loans,  makes  possible  such  law¬ 
ful  competition,  even  though  that  third  person 
acts  unlawfully  in  so  doing.  No  case  has  been 
cited,  and  we  know’  of  none,  holding  that  the  valid¬ 
ity  of  advances  or  gifts  by  third  parties  may  be 
drawn  in  question  in  such  circumstances  by  a  com¬ 
petitor  of  the  borrower  or  grantee. 

A  decision  to  the  contrary  would  be  novel  and 
far-reaching.  Its  result  would  be  that  the  validity 
of  bank  loans  could  be  attacked  by  competitors  of 
any  borrower,  and  that  the  validity  of  bond  pur¬ 
chases  Gould  be  challenged  by  competitors  of  the 
issuer.  In  other  words,  a  business  man  v’ould  have 
a  right  to  prevent  competition  by  a  prospective 
business  rival  if  merely  because  the  latter  was  pro¬ 
posing  to  procure  the  necessary  funds  from  a  bank 
acting  ultra  vires  in  lending  those  funds.  See 
National  Bank  v.  Matthews,  98  IT.  S.  621,  to  the 
effect  that  only  the  United  States  can  complain 
wrhen  a  national  bank  makes  a  loan  in  express  vio¬ 
lation  of  the  federal  statutes.55 

55  See  Kerfoot  v.  Farmers  (£•  M.  Bank ,  218  U.  S.  281,  287 ; 
Nationals  Bank  v.  Whitney,  103  U.  S.  99;  Fortier  v.  New 
Orleans  Bank,  112  U.  S.  439;  Reynolds  v.  First  National 
Bank,  112  U.  S.  405;  Thompson  v.  Si.  Nicholas  National 
Bank,  146  U.  S.  240;  Cf.  Cleveland,  etc.,  Ry .  Co.,  v.  United 
States,  275  U.  S.  404,  417. 
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Plaintiffs  contend  that  the  Ellerman  case  is  dis¬ 
tinguishable  and  inapplicable  because  there  the 
competition  was  being  made  possible  by; the  ultra 
vires  acts  of  a  railroad,  and  not  of  a  government 
officer.  But  the  Bern  and  Tugwell  cases  demon¬ 
strate  the  fallacy  of  that  distinction.50 

«/ 

Moreover,  that  distinction  cannot  be  maintained 
in  the  light  of  decisions  of  the  Supreme;  Court  in 
which  it  has  been  held  that  the  acts  of  Govern¬ 
ment  officers  which  are  in  excess  of  their  powers 
give  no  cause  of  action  to  a  citizen  despite  the 
fact  that  those  acts  caused  financial  loss  by  bring¬ 
ing  about  more  effective  competition,  j  Thus,  in 
Edward  Hines  Trustees  v.  United  States ,  263 
U.  S.  143,  the  plaintiffs,  manufacturers  and  ship¬ 
pers  of  lumber,  brought  suit  to  annul  a  void  order 
of  the  Interstate  Commerce  Commission  which 
abolished  a  penalty  charge  on  lumber  held  by 
carriers  at  reconsignment  points.  The  penalty 
charge  had  been  of  substantial  benefit  to  the 
plaintiffs  because  of  the  burden  which  it  placed 
upon  their  competitors,  and  its  removal  threat¬ 
ened  less  of  business.  The  order  was  attacked 
on  the  ground  that  it  exceeded  the  power  of 
the  Commission.  The  court  held  that  the  plain- 

i 

tiffs  were  without  standing  to  raise  the  issue  of 
the  validity  of  the  order,  notwithstanding  the  fact 

cc  That  an  officer  acting  outside  of  the  authority  conferred 
upon  him  by  statute  is  acting  “ ultra  vires ”,  see  Garfield  v. 
United  States ,  211  U.  S.  249,  261;  Noble  v.  Union  River 
Logging  Co .,  147  U.  S.  165,  174. 
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that,  as  they  alleged,  it  would  result  in  more  effec¬ 
tive  competition,  causing  damage  to  them.  The 
order,  this  court  said,  would  merely  subject  the 
plaintiffs  “to  such  losses  as  are  incident  to  more 
effective  competition”  (263  U.  S.  at  148). 

The  Chicago  Junction  case,  264  U.  S.  258,  illus¬ 
trates  the  requisites  which  enable  a  plaintiff  to  com¬ 
plain  of  competition  made  possible  by  the  acts  of  a 
Government  agency.  There  a  number  of  railroads 
brought  suit  to  annul  an  order  of  the  Commission 
approving  a  plan  by  which  the  New  York  Cen¬ 
tral  had  arranged  to  acquire  control  of  terminal 
railroads  in  Chicago.  Previously  the  terminal  fa- 
cilities  had  been  under  neutral  control.  The  plain¬ 
tiffs  alleged  that  the  order  of  the  Commission 
would  result  in  irreparable  injury  in  the  amount 
of  millions  of  dollars,  and  that  the  order  was  void 
becausb  there  was  no  evidence  to  support  an  essen¬ 
tial  finding  by  the  Commission.  On  the  question  of 
the  standing  of  plaintiffs  to  attack  the  order  the 
court  divided:  The  majority  held  that  the  suit 
could  be  maintained  but  solely  on  the  ground  that 
the  Transportation  Act,  1920,  conferred  upon  the 
plaintiffs  a  legal  right  (especially  created  by  that 
statute)  to  equality  of  treatment  which  was  vio¬ 
lated  by  the  order  of  the  Commission.  Since  the 
plaintiffs  had  such  a  legal  right,  they  had  a  cause 
of  action  for  an  invasion  of  that  right,  and  that 
right  was  invaded  if  the  defendants,  government 
officers,  were  acting  pursuant  to  an  order  not  au¬ 
thorized  by  law.  The  minority  was  of  opinion  that 
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the  Transportation  Act,  1920,  created  no  right  in 
the  plaintiffs  to  equality  of  treatment.  That  was 
the  sole  point  of  difference  between  the  majority 
and  the  minority.  Mr.  Justice  Sutherland,  deliv¬ 
ering  the  minority  opinion  (which  was  not  chal¬ 
lenged  in  so  far  as  it  stated  the  applicable  prin¬ 
ciples  apart  from  the  1920  Act)  said  (p.  271) : 

The  complainants  have  no  standing  to  vin¬ 
dicate  the  rights  of  the  public,  but!  only  to 
protect  and  enforce  their  own  rights.  Re¬ 
dress  for  public  grievances  must  b4  sought 
by  public  agents,  not  by  private  interven¬ 
tion.  Home  Teleph.  Co.  v.  Railroad  Com¬ 
mission,  174  Mich.  219.  The  right  of  the 
complainants  to  sue ,  therefore ,  cannot  rest 
upon  the  alleged  violation  of  a  public  inter¬ 
est,  but  must  rest  upon  some  distinct  griev¬ 
ance  of  their  own.  *  *  *  Their  complaint 
must  stand  or  fall  upon  the  nature  of  their 
own  grievance.  A  private  injury  for  which 
the  law  affords  no  remedy,  cannot  be  con¬ 
verted  into  a  remediable  injury  merely  be¬ 
cause  it  results  from  an  act  of  which  the 
public  might  complain:'  In  other  words, 
the  law  will  afford  redress  to  a  litigant  only 
for  injuries  which  invade  his  own  legal 
rights;  and  since  the  injuries  here  com¬ 
plained  of  are  not  of  that  character  and  do 
not  result  from  the  violation  of  any  obliga- 

i 

— ■ — — — ^ — * 

57  And,  so  in  the  cases  at  bar,  plaintiffs  must  stand  or  fall 
upon  the  nature  of  their  own  private  grievance ;  and  a 
private  loss  for  which  the  law  affords  no  remedy  cannot  he 
converted  into  a  remediable  injury  because  it  results  from 
an  action  of  which  the  public  might  complain. 
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tion  owing  to  the  complainants,  it  follows 
that  they  are  without  legal  standing  to  sue. 
[Italics  added.] 

The  minority  proceeded  to  cite  the  Eller  yuan  case 
as  establishing  the  applicable  general  principles. 
There  was  no  disagreement  between  the  majority 
and  minority  as  to  the  result  apart  from  the  ques¬ 
tion  of  a  statutory  right  conferred  by  the  1920  Act. 
The  opinion  of  the  majority  distinguished  the 
Ellerman  case,  not  on  the  ground  that  it  was  inap¬ 
plicable  to  Government  officers,  but  solely  on  the 
ground  that  Ellerman ’s  suit  was  not  brought  under 
the  1920  Act  which  conferred  upon  the  railroads  a 
legal  right  to  equality  of  treatment  (264  U.  S.  at 
269,  note  12). 

In  Sprunt  <£  Son  v.  United  States ,  281  U.  S.  249, 
shippers  brought  suit  to  set  aside  a  void  order  of 
the  Commission  establishing  a  new  rate  structure 
which  eliminated  a  rate  differential  previously  ex¬ 
isting,  and  so  would  deprive  plaintiffs  of  a  special 
business  advantage  they  had  previously  enjoyed 
over  their  competitors,  with  resulting  serious  finan¬ 
cial  loss  to  the  plaintiffs,  if  the  order  were  not  va¬ 
cated.  The  court  said  that  in  the  Sprunt  case,  as 
in  the  Hines  Trustees  case,  supra ,  4  4  the  plaintiffs 
were  deprived  by  the  order  of  the  Commission  of 
a  competitive  advantage.  But  the  plaintiffs  there, 
as  here,  were  not  subjected  to  or  threatened  with 
any  legal  wrong”  (281  U.  S.  at  256-257). 
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Another  case  to  the  same  effect  is  Milwaukee 
Horse  and  Cow  Commission  Company  v.  Hill,  241 
N.  W.  364,  207  Wis.  420.  j 

See  also  Keen  v.  Mayor,  101  Ga.  588  (per  Lump¬ 
kin,  J.)  and  the  decisions  of  the  Federal  Courts  of 
Appeals  in  the  P.  W.  A.  cases  discussed  below,  pp. 
153  to  159.  | 

In  sum,  the  doctrine  of  this  court,  as  announced 
in  the  Her  n  and  Tug  well  cases,  supra,  has  been 
recognized  by  every  upper  court  in  which  the  ques¬ 
tion  has  arisen. 


There  is  no  upper  court  case  in  which  a  defend¬ 
ant,  whether  a  government  officer  or  a  private  per¬ 
son,  has  been  held  liable  to  a  plaintiff  for  damage 
to  the  plaintiff  resulting  from  lawful  competition 
by  another  person  merely  because  that  competition 
was  made  possible  by  the  defendant,  who  in  doing 
so  was  acting  unlawfully.  In  other  words,  the 


common  law  has  so  high  a  regard  for  lawful  and 
fair  competition  that  it  will  not  go  behind  it.  It 


will  consider  the  loss  due  to  such  competition  as 
damnum  absque  injuria.  In  every  conceivable 
context  the  courts  have  adhered  to  that  view.  For 


where  damage  will  result  to  a  plaintiff  as  a  result 
of  honest,  bona  fide,  and  lawful  competition  of  a 


prospective  competitor,  there  is  no  injury — no 
cause  of  action  against  a  defendant  whose  acts  will 
make  that  competition  possible — even  if  in  so 
doing,  that  defendant  will  in  some  manner  act 
wrongfully  or  unlawfully  or  without  lawful  au¬ 
thority.  And  it  matters  not  whether  th4  defend- 
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ant,  who  is  thus  making  possible  that  lawful  com¬ 
petition,  is  a  private  person  or  a  Government 
officer. 


3.  THE  CITIES’  PROPOSED  COMPETITION  WITH  PLAIN¬ 
TIFF  UTILITY  COMPANIES  WILL  BE  LAWFUL.  PLAIN¬ 
TIFFS,  AS  HOLDERS  OF  NONEXCLUSIVE  FRANCHISES, 
HAVE  NO  RIGHT  TO  BE  FREE  OF  SUCH  COMPETITION 


The  plaintiffs,  having  merely  noil-exclusive  fran¬ 
chises,  admit — as  they  must — that  if  the  cities  were 
obtaining  the  funds  from  a  third  person  who  had  a 
right  to  make  loans  and  grants  of  those  funds,  the 
plaintiffs  would  have  no  right  to  prevent  the 
making  of  those  loans  or  grants  or  from  otherwise 
enjoining  construction  and  competitive  operation 
by  these  cities  of  those  plants.  A  non-exclusive 
franchise  holder  is  not  entitled  to  a  monopoly  and 
possesses  a  severely  circumscribed  immunity  from 
competition.  Such  franchises  have  always  been 
strictly  construed,  the  courts  being  careful  to  avoid 
an  extension  of  those  rights  into  a  monopoly.  The 
Supreme  Court  has  repeatedly  held,  over  a  period 
of  many  decades,58  that  such  franchises  do  not  pre¬ 
vent  competition  by  the  municipality  in  which  the 
holder  of  the  franchise  is  operating.  It  is  only 
where  the  city  has  by  express  contract  agreed  not 
to  compete  that  it  is  precluded  from  doing  so.  In¬ 
deed,  even  a  so-called  “exclusive  franchise”  does 
not  bar  municipal  competition  unless  the  city  is 


N  ■ 

5S  Going  back  at  least  as  far  as  Charles  River  Br 
Warren  Bridge,  11  Pet.  420. 


idge  v. 
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specifically  included  in  the  exemption  from  com¬ 
petition.  i 

!  Thus  in  Knoxville  Water  Co.  v.  Knoxville,  200 

U.  S.  22,  it  was  held  that  although  a  city  had  given 

! 

a  meter  company  an  exclusive  franchise  as  against 
“any  other  person  or  corporation’',  the  city  was 
not  included  in  that  prohibitive  clause  aiid  it  could 
subsequently  construct  its  own  competing  system 

I 

of  water-works. 

In  Madera  Water  Co.  v.  Madera ,  228  jU.  S.  454, 
the  state  constitution  provided  that  a  private  cor- 
►  poration  could  establish  and  maintain  water  works 

in  any  city  in  which  the  citv  did  not  itself  maintain 
a  water  works  system,  and  the  statute;  provided 
that  the  rates  of  the  private  corporation  were  to 
be  subject  to  regulation  by  the  city.  The  plaintiff 
company  established  its  water  works  system  pur¬ 
suant  to  these  provisions  in  a  city  containing  no 
public  water  works.  Thereafter  the  city  proposed 
to  build  and  operate  a  competing  plant.  The 
plaintiff  company  sought  an  injunction  and  argued 
that  the  only  reasonable  interpretation  of  those 

I 

provisions  of  the  state  constitution  and  statute 
must  be  that,  where  a  corporation  had  invested  its 
i  money  in  building  a  plant  in  a  city  which  was  itself 

i 

not  then  operating  a  water  works,  the  city  could 
not  thereafter  be  permitted  to  compete.  The 
Supreme  Court  rejected  that  argument  holding 
that  the  plaintiff  company  had  no  constitutional 
or  other  immunity  from  competition. 
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[That  decision  is  directly  contrary  to  White  v. 
City  of  Meadville,  177  Pa.  643,  cited  in  plaintiffs’ 
brief,  p.  89 ;  the  Meadville  case  is  specifically  criti¬ 
cized  in  Skaneateles  Water  Co.  v.  Skaneateles,  184 
U.  S.  354.] 

In  Helena  W ater  Works  Co.  v.  Helena ,  195  U.  S. 
383,  it  was  held  that  a  municipality  may  build  and 
operate  its  own  water-works  plant  without  the  ne¬ 
cessity  of  purchasing  that  of  an  existing  competing 
system  owned  by  a  private  utility  company.  In 
Springfield  Gas  Co.  v.  Springfield ,  257  U.  S.  66,  a 
statute  provided  that  the  city  in  operating  its  gas 
plant  would  not  be  subject  to  regulation  by  the 
State  Utilities  Commission  although  a  franchise 
holder  was  subject  to  such  regulations.  The  court 
held  that  the  franchise  holder  had  no  right  to  com¬ 
plain.  In  Puget  Sound  Power  &  Light  Co.  v.  City 
of  Seattle,  291  U.  S.  6.19,  the  plaintiff  was  the 
holder  of  an  electric  light  and  power  franchise  and 
the  city,  which  was  operating  a  competing  plant, 
levied  a  tax  upon  the  plaintiff’s  earnings,  the  city 
thus  giving  itself  a  marked  competitive  advantage. 
The  court  held  that  such  a  tax  was  constitutional.™ 

50  In  Hamilton  Gas  Light  Co.  v.  Hamilton  City ,  14G  U.  S. 
258,  this  Court  said  (p.  268)  : 

“It  may  be  that  the  stockholders  of  the  plaintiff  supposed, 
at  the  time  it  became  incorporated,  and  when  they  made 
their  original  investment,  that  the  city  would  never  do  what 
evidently  is  contemplated  by  the  ordinance  of  1S89.  And  it 
may  he  that  the  erection  and  maintenance  of  gas-works  by 
the  city  at  the  public  expense ,  and  in  competition  with  the 
plaintiff ,  will  ultimately  impair ,  if  not  destroy ,  the  value  of 
the  plaintiff's  works  for  the  purposes  for  which  they  were 
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Again  and  again  the  Supreme  Court  has  iaffirmed 
the  principle  that  no  interest  of  the  holder  of  such 
a  franchise  is  infringed  by  the  competition  of  the 
state  or  its  cities.  For  such  franchises  “are  con- 

i 

i 

fined  to  the  letter  of  their  express  grant”  ( Madera 
Waterworks  v.  Madera ,  supra),  and  “whatever  is 
not  unequivocally  granted  is  withheld ;  j  nothing- 
passes  by  mere  implication.  ”  Knoxville  Water  Co. 

I 

v.  Knoxville,  supra.  “Legislation  may  protect 

i 

from  the  consequences  of  competition,  but  the  Con¬ 
stitution  does  not.”  Puget  Sound.  Power  &  Light 
Co.  v.  Seattle,  291  U.  S.  619,  625,  626.  The  Con¬ 
stitution  “does  not  protect  a  business  against  the 
hazards  of  competition”;  Hegemon  Farms  Corp. 
v.  Baldwin,  293  U.  S.  163  at  170;  Public  Service 
Commission  v.  Great  Northern  Utilities,  289  U.  S. 
130, 134-135.  The  constitutional  possibility  of  such 
competition  is  “a  congenital  defect”  in  the  prop- 

established.  But  such  considerations  cannot  control  the 
determination  of  the  legal  lights  of  the  parties.  \  What  was 
said  in  Turnpike  Company  v.  The  State ,  3  Wall.  210,  213, 
is  quite  applicable  to  the  present  case  *  *  *.  This 

court  said :  ‘The  difficulty  of  the  argument  in  behalf  of  the 
turnpike  company,  and  which  lies  at  the  foundation  of  the 
defense,  is,  that  there  is  no  contract  in  the  charter  of  the 
turnpike  company  that  prohibited  the  legislature  from 
authorizing  the  construction  of  the  rival  railroad.  No  ex¬ 
clusive  privileges  had  been  conferred  upon  it,  either  in  ex¬ 
press  terms,  or  by  necessary  implication ;  and  hence  what¬ 
ever  may  have  been  the  general  injurious  effects  and  con¬ 
sequences  to  the  company ,  from  the  construction  and  opera¬ 
tion  of  the  rival  road ,  they  are  simply  misfortunes  which 
may  excite  our  sympathies ,  but  arc  not  the  subject  of  legal 
redress?  "  [Italics  added.] 
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erty  rights  of  the  franchise  holder.  (Madera 

Water  Works  v.  Madera ,  supra ,  at  456.)  It  is  a 

risk  4  4 which  the  (plaintiff)  took  when  it  entered 

the  field*’  (Puget  Sound  Potver  ct*  Light  Co.  v. 

Seattle,  supra,  at  626).'!w 

We  submit  that  plaintiffs,  when  they  seek  to 

enjoin  loans  or  grants  to  the  cities  (making  possible 

their  lawful  competition),  merely  because  a  third 

person  making*  the  loan  or  grant  is  himself  acting 

unlawfully,  are  seeking  to  extend  the  limited  im- 

munity  from  competition  possessed  by  holders  of 

non-exclusive  franchises  far  bevond  the  limits  of 

•/ 

the  protection  which  lias  hitherto  been  accorded 

to  parties  in  that  position. 

The  courts  have  been  careful  to  avoid,  in  the 

form  of  an  extension  of  procedural  rights,  the 

enlargement  of  rights  of  property.  “Beyond  the 

traditional  boundaries  of  the  common  law  only 

* 

some  imperative  justification  in  policy  will  lead  the 
courts  to  recognize  in  old  values  new  property 
rights.”  Reich  elde-rfer  v.  Quinn,  287  U.  S.  315, 

60  See  also  Curtis  v.  Whitney,  13  Wall.  68;  Stein  v.  Bien¬ 
ville.  141  U.  S.  67 :  Turnpike  Company  v.  The  State.  3  Wall. 
210;  Joplin  v.  Light,  Company.  191  U.  S.  150:  Helena  Water 
Works  v.  Helena,  195  U.  S.  383;  Vicksburg  v.  Henson.  231 
U.  S.  259;  Memphis  Gas  Light  Co.  v.  Shelby  County.  109 
U.  S.  398;  St.  Louis  v.  United  Railways  Co.,  210  U.  S.  266; 
Coosaw  Mining  Co.  v.  South  Carolina,  144  U.  S.  550,  562; 
Blair  v.  Chicago.  201  U.  S.  400,  472:  City  of  Mitchell  v. 
Dakota  Tel.  Co..  246  U.  S.  396,  411;  Piedmont  Power  Co.  v. 
Graham ,  253  U.  S.  193, 194:  District  of  Columbia  v.  Andrews 
Paper  Co..  256  U.  S.  582,  587 :  Public  Service  Co.  v.  Durham 
261  U.  S.  149, 152. 
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319.';i  This  has  been  notably  true  in  respect  of 
attacks  upon  fair  and  lawful  competition.;  Hold¬ 
ers  of  franchises  like  petitioners  have  for  decades 
unsuccessfully  endeavored  to  have  the  i  Courts 
widen  by  implication  the  limited  freedom  from 
competition  conferred  by  their  franchises,  These 
suits  are  one  more  effort  to  extend  such  limited 

i 

rights;  to  prevent  the  sovereign  States;  acting- 
through  their  municipalities,  from  exercising  the 
powers  reserved  to  them  by  the  Constitution ;  and, 
by  indirection,  to  convert  a  temporary  and  fortui- 
f  tons  de  facto  monopoly  into  a  legal  monopoly, 

“to  create  and  protect  a  monopoly  which;  the  law 
does  not  give.”  Railroad  Co.  v.  Ellermafi,  supra , 
at  p.  174. 

The  plaintiffs  are  seeking  to  evade  the  fol¬ 
lowing  principle  firmly  established  in  that  un¬ 
broken  line  of  precedents:  Competition  is  cher¬ 
ished  by  the  common  law  which ,  accordingly,  looks 
with  disfavor  upon  contracts  or  grants  which  inter¬ 
fere  with  competition  and  create  monopolies.  To 
the  extent  that  any  franchise  grants  a  monopoly, 
it  is  in  derogation  of  common  law  and  will;  be  most 
strictly  construed.  Except  to  the  limited  extent  to 

i  51  The  Court  also  said :  “Statutes  said  to  restrict  the  power 

of  government  by  the  creation  of  private  rights  are,  like 
other  public  grants,  to  be  strictly  construed  for  the  protec- 
i  tion  of  the  public  interest.  Charles  River  Bridge  v.  Warren 

Bridge ,  11  Pet.  420,  544—548;  Christ  Church  v.  County  of 
Philadelphia ,  24  How.  300;  Knoxville  Water  Co.  v.  Knox¬ 
ville ,  200  U.  S.  22,  23;  Larson  v.  South  Dakota,  278  U.  S. 
429.v  j 
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which  the  holders  of  franchises  are  made  immune 
from  competition  they  are  no  more  entitled  to  be 
free  therefrom  than  persons  not  holding  a  fran- 

I 

chise,  and  therefore  must  take  the  chances  of 
financial  loss  resulting  from  competition  to  which 
such  persons  are  subject. 

As  long,  then,  as  the  municipality  is  violating 
no  contract  with  the  private  utility  company  hold¬ 
ing  the  franchise  and  is  acting  entirely  within  its 
own  lawful  authority  conferred  upon  it  by  state 
law,  it  is  a  lawful  rival  of  the  private  company,  and 
the  latter  has  not  the  slightest  right  of  immunity 
from  such  lawful  municipal  competition.  Compe¬ 
tition  between  the  city  and  the  utility  company,  in 
such  circumstances,  is  precisely  the  same  as  com¬ 
petition  between  ordinary  persons  in  ordinary 
business  where  franchises  are  not  required.  For 
competition  from  which  the  company’s  franchise 
grants  no  immunity  is  as  unrestricted  as  lawful 
competition  with  an  ordinary  business.  With  re¬ 
spect,  then ,  to  competition  from  a  municipality 
when  acting  within  the  powers  conferred  upon  it 
by  state  law,  the  rights  of  utility  companies,  such 
as  the  plaintiffs  in  the  cases  at  bar,  are  no  greater 
than  those  of  the  owner  of  a  drug  store  with  re¬ 
spect  to  the  fair  and  lawful  competition  of  a  rival 
drug  store.*” 

'62As  to  the  severely  limited  rights  of  the  plaintiffs  in 
those  cities  where  their  franchises  have  expired,  see  infra, 

p.  160. 
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Frost  v.  Corporation  Commission  is  not  in  point 

,  j 

Plaintiffs  have  in  their  earlier  briefs  asserted 
that  their  contention  is  supported  by  Frost  rv.  Cor¬ 
poration  Commission,  278  U.  S.  515.  The  lower 
court  so  held  (Cases  Nos.  6579,  6580,  6583,  R., 
Vol.  I,  471,  Conclusion  16).  That  position  is 
clearly  unsound  and  has  been  rejected  by  all  ap¬ 
pellate  courts  in  which  it  has  been  presented.63 

In  the  Frost  case  the  plaintiff  had  procured  a 
license  to  operate  a  cotton  gin  pursuant  to  a  statute 
which,  the  Supreme  Court  held,  made  the  license 
the  equivalent  of  a  non-exclusive  franchise.  That 
license,  in  the  language  of  the  Court,  gave  the 
plaintiff  “a  right  to  be  immune  from  the  competi¬ 
tion  of  persons  operating  without  a  valid  license.” 
The  plaintiff  brought  suit  against  the  Corporation 
Commission  and  a  corporation  to  which  the  Com¬ 
mission  was  about  to  grant  a  license,  alleging  that 
the  amendment  of  the  statute,  pursuant  to  which 
the  license  was  about  to  be  issued,  was  void  as  in 
violation  of  the  equal-protection  clause  of  the 
Fourteenth  Amendment.  Since  the  plaintiff  had 
the  right  to  be  free  from  competition  from  persons 
operating  without  a  valid  license,  the  Court  held 
that  the  issuance  of  an  invalid  license  under  a  void 
statute,  and  the  doing  of  business  pursuant  thereto, 
would  constitute  an  invasion  of  plaintiff;  s  legal 
rights,  if  that  amendment  to  the  statute  were  void. 
The  plaintiff  was  therefore  in  a  position  to  (and 


03  See  vnfra ,  pp.  154  to  159. 
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required  to)  maintain,  as  a  relevant  part  of  a  case 
or  controversy,  that  the  amendment  to  the  statute 
was  invalid. 

The  court  thus  defined  the  plaintiff’s  interest 
(278  IT.  S.  at  521) : 

While  the  right  thus  acquired  does  not 
preclude  the  state  from  making  similar  valid 
grants  to  others,  it  is.  nevertheless,  exclu¬ 
sive  against  any  person  attempting  to  op¬ 
erate  a  gin  without  obtaining  a  permit  or, 
what  amounts  to  the  same  thing,  against  one 
who  attempts  to  do  so  under  a  void  permit; 
in  either  of  which  events  the  owner  mav  re- 
sort  to  a  court  of  equity  to  restrain  the  il¬ 
legal  operation  upon  the  ground  that  such 
operation  is  an  injurious  invasion  of  his 
property  rights.  [Italics  added.] 

That  the  Frost  decision  was  based  solely  upon 
the  plaintiff’s  right  to  complain  of  competition  on 
the  part  of  one  not  having  a  valid  franchise  is  made 
clear  by  the  subsequent  decisions  of  this  Court. 
In  Corporation  Commission  v.  Lowe,  281  U.  S.  431, 
435,  it  was  said : 

In  Frost  v.  Corporation  Commission  of 
Oklahoma,  278  U.  S.  515,  the  Court  con¬ 
cluded  that  one  who  had  complied  with  the 
statutes  of  Oklahoma  and  had  obtained  a 
permit  to  operate  a  cotton  gin  held  a  fran¬ 
chise  which  constituted  a  property  right,  and. 
that  while  this  right  did  not  preclude  the 
State  from  making  similar  valid  grants  to 
others,  it  was  an  exclusive  right  as  against 
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attempts  to  operate  a  competing  gill  with¬ 
out  a  permit  or  under  a  void  permit}. 

And  in  New  State  Ice  Co.  v.  Liebmann,  285  U.  S. 
262,  273,  a  similar  statement  of  the  Frost  lease  is 
found : 

If  this  legislative  restriction  be  within  the 
constitutional  power  of  the  state  legislature, 
it  follows  that  the  license  or  permit^  issued 
to  appellant,  constitutes  a  franchise,  to 
which  a  court  of  equity  will  afford  protec¬ 
tion  against  one  who  seeks  to  carry;  on  the 
same  business  without  obtaining  from  the 
commission  a  license  or  permit  to:  do  so. 
Frost  v.  Corporation ,  278  U.  S.  5115,  519- 
521. 04  l 

The  Frost  case  would,  at  most,  be  applicable  to 
the  cases  at  bar  only  if  the  proposed  undertaking 
by  the  cities  were  beyond  their  lawful  authority.65 

Plaintiffs  have  also  relied  on  the  decision  of  the 
Court  of  Appeals  for  the  8th  Circuit  in  Campbell  v. 
A rltansas-Misso uri  Power  Co.,  55  Fed.  (2d)  366. 
There  it  was  held  that  a  utility  company,  as  ownei 
of  a  non-exclusive  franchise,  was  entitled  to  an 
injunction  against  a  city  preventing  it  from  con¬ 
structing  a  competing  plant  because  it  was  pro¬ 
posed  to  finance  that  construction  through  bonds 

,!4  “An  invalid  certificate  would  leave  the  situation  as 
though  none  had  issued.  Chicago ,  R.  /.  &  P.  Ry.  y.  United 
States.  275  U.  S.  29."  Claiborne- Annapolis  Ferry  v.  United 
States,  285  U.  S.  382,  392.  | 

^  That  defendant  Ickes  and,  through  him,  the  Govern¬ 
ment  are  not  attempting  to  compete  with  plaintiffs  is 
demonstrated  on  p.  209  infra. 
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issued  in  excess  of  the  city’s  powers  under  state 
law.  The  court  held  that,  in  such  circumstances, 
the  city  was  in  the  same  position  as  a  rival  utility 
company  endeavoring  unlawfully  to  engage  in 
competition  with  the  plaintiff  without  having  ob¬ 
tained,  or  outside  the  terms  of  and  in  violation  of, 
a  valid  franchise.  On  that  basis,  because  the  city 
was  proposing  competition  unlawful  under  state 
lawT,  the  court  sustained  an  injunction  on  the  au¬ 
thority  of  the  Frost  case,  supra.  The  ruling  in 
the  Campbell  case  turned  solely  on  the  fact  that 
the  city  was  violating  state  law  in  its  effort  to  get 
into  competition  with  the  utility  company.  Like 
rulings  (enjoining  a  city  at  the  suit  of  a  utility 
company  where  the  city  was  thus  violating  state 
law)  were  made  in  two  later  decisions  of  the  same 
court,  Iowa  Southern  Utilities  Compmiy  v.  Cassill, 
69  Fed.  (2d)  703;  and  Arkansas-Missouri  Power 
Co.  v.  City  of  Kennett,  78  Fed.  (2d)  911  (C.  C.  A. 
8th)  ;  in  Colorado  Central  Power  Co.  v.  Municipal 
Power  Development  Co.,  1  Fed.  Supp.  960  (D.  C. 
Col.)  ;  and  Oklahoma  Utilities  Company  v.  City  of 
Hominy,  2  Fed.  Supp.  849  (D.  C.  Okla.) ;  and  in 
Kansas  G.  &  E.  Co.  v.  City  of  Independence,  79 
Fed.  (2d)  (C.  C.  A.  10th)  32.66 

m  Plaintiffs,  in  an  earlier  brief,  cited  Citizens  Illuminating 
Co.  v.  Lackawanna  cC*  Wyoming  Power  Co .,  255  Pa.  145,  99 
Atl.  462,  which  is  not  in  point.  There  the  plaintiff  Cor¬ 
poration  had  a  franchise  to  sell  electricity  either  at  whole¬ 
sale  or  retail  in  the  Town  of  Jenkins  and  was  equipped  to 
generate  and  sell  the  same.  Another  company,  the  Jenkins 
Electric  Light  Company  had  a  like  franchise  to  sell  elec- 
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The  ruling  in  these  cases  has  no  application  to 
the  cases  at  bar.  For  here  the  cities  have  not 
been  shown  to  be  in  any  way  violating  state  law  or 
in  any  way  acting  outside  of  their  lawful  authority 
conferred  by  state  law.  (See  statement  &s  to  as¬ 
signments  of  error,  supra,  p.  124.)  And  since  it 
has  not  been  shown  that  the  cities  are  not  comply¬ 
ing  with  state  lawr  and  will  therefore  not  be  en¬ 
gaged  in  law’ful  competition,  it  cannot  possibly  be 
argued  that  the  defendant  Administrator  is  in  any 
way  aiding  the  cities  to  engage  in  a  violation  of 
f  state  law  or  himself  violating  that  law. 

Gallardo  v.  Porto  Rico  Ry .  Light  &  Power  Co 
18  Fed.  (2d)  918  (C.  C.  A.  1),  is  like  the  (pampbell 

i 

tricity  in  Jenkins.  But,  as  it  had  no  generating  plant,  the 
Jenkins  Company  had  to  buy  its  electricity  wholesale  and 
then  resell  it  at  retail.  Its  only  sources  of  supply  were 
(a)  the  plaintiff  and  (b)  the  defendant,  which  also  had  a 
generating  plant.  But  the  defendant,  although  it  had  a 
franchise  to  sell  electricity  in  Scranton,  had  no  franchise  to 
sell  power  in  Jenkins.  Defendant  was  thus  proposing  to 
sell  power  in  Jenkins  at  wholesale  to  the  Jenkins  Company. 
It  w^as  thus  proposing  unlawfully  and  without  a  franchise 
to  sell  in  Jenkins  in  competition  with  plaintiff,  which  had 
a  franchise.  Plaintiff  was  granted  an  injunction!  to  prevent 
it  from  taking  away,  unlawfully,  a  prospective  customer  of 
the  plaintiff.  The  holding  amounted  simply  to  the  propo- 
w  sition  that  a  corporation  having  a  franchise  to: sell  power 

may  complain  of  a  sale  of  power  by  another  company  not 
having  such  a  franchise.  That  case  is  in  line  with  the  hold¬ 
ing  in  the  Frost  case  (although  the  court  did  not  rely  on 
that  doctrine  but  upon  a  Pennsylvania  statute  giving  a 
'  cause  of  action  if  special  damage  results  from  an  ultra 

vires  act).  The  decision  in  no  way  turned  upon  the  fact 
that  the  defendant  was  aiding  the  Jenkins  Cbmpany  to 
compete  in  its  own  lawful  retail  selling  with  the  plaintiff. 
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issued  in  excess  of  the  city’s  powers  under  state 
law.  The  court  held  that,  in  such  circumstances, 
the  city  was  in  the  same  position  as  a  rival  utility 
company  endeavoring  unlawfully  to  engage  in 
competition  with  the  plaintiff  without  having  ob¬ 
tained,  or  outside  the  terms  of  and  in  violation  of, 

i 

a  valid  franchise.  On  that  basis,  because  the  city 
was  proposing  competition  unlawful  under  state 
law,  the  court  sustained  an  injunction  on  the  au¬ 
thority  of  the  Frost  case,  supra.  The  ruling  in 
the  Campbell  case  turned  solely  on  the  fact  that 
the  city  was  violating  state  law  in  its  effort  to  get 
into  competition  with  the  utility  company.  Like 
rulings  (enjoining  a  city  at  the  suit  of  a  utility 
company  where  the  city4  was  thus  violating  state 
law)  were  made  in  two  later  decisions  of  the  same 
court,  Iowa  Southern  Utilities  Company  v.  Cassill, 
69  Fed.  (2d)  703;  and  Arkansas-Missouri  Power 
Co .  v.  City  of  Kennett,  78  Fed.  (2d)  911  (C.  C.  A. 
8th) ;  in  Colorado  Central  Power  Co.  v.  Municipal 
Power  Development  Co.,  1  Fed.  Supp.  960  (D.  C. 
Col.)  ;  and  Oklahoma  Utilities  Company  v.  City  of 
Hominy,  2  Fed.  Supp.  849  (D.  C.  Okla.) ;  and  in 
Kansas  G.  &  E.  Co.  v.  City  of  Independence,  79 
Fed.  (2d)  (C.  C.  A.  10th)  32.66 

66  Plaintiffs,  in  an  earlier  brief,  cited  Citizens  Illuminating 
Co.  v.  Lackawanna  &  ' Wyoming  Power  Co .,  255  Pa.  145,  99 
Atl.  462,  which  is  not  in  point.  There  the  plaintiff  Cor¬ 
poration  had  a  franchise  to  sell  electricity  either  at  whole¬ 
sale  or  retail  in  the  Town  of  Jenkins  and  was  equipped  to 
generate  and  sell  the  same.  Another  company,  the  Jenkins 
Electric  Light  Company  had  a  like  franchise  to  sell  elec- 
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The  ruling  in  these  cases  has  no  application  to 
the  cases  at  bar.  For  here  the  cities  have  not 
been  shown  to  be  in  any  way  violating  state  law  or 
in  any  way  acting  outside  of  their  lawful  authority 
conferred  by  state  law.  (See  statement  as  to  as¬ 
signments  of  error,  supra,  p.  124.)  And  since  it 
has  not  been  shown  that  the  cities  are  not;  comply¬ 
ing  with  state  law  and  will  therefore  not  be  en¬ 
gaged  in  lawful  competition,  it  cannot  possibly  be 
argued  that  the  defendant  Administrator  is  in  any 
way  aiding  the  cities  to  engage  in  a  violation  of 

i 

state  law  or  himself  violating  that  law. 

Gallardo  v.  Porto  Rico  Ry .  Light  &  Power  Co,, 
18  Fed.  (2d)  918  (C.  C.  A.  1),  is  like  the  Campbell 

tricity  in  Jenkins.  But,  as  it  had  no  generating  plant,  the 
Jenkins  Company  had  to  buy  its  electricity  wholesale  and 
then  resell  it  at  retail.  Its  only  sources  of  supply  were 
(a)  the  plaintiff  and  (b)  the  defendant,  which  also  had  a 
generating  plant.  But  the  defendant,  although  it  had  a 
franchise  to  sell  electricity  in  Scranton,  had  no  franchise  to 
sell  power  in  Jenkins.  Defendant  was  thus  proposing  to 
sell  power  in  Jenkins  at  wholesale  to  the  Jenkins  Company. 
It  was  thus  proposing  unlawfully  and  without  a  franchise 
to  sell  in  Jenkins  in  competition  with  plaintiff,  which  had 
a  franchise.  Plaintiff  was  granted  an  injunction  to  prevent 
it  from  taking  away,  unlawfully,  a  prospective  Customer  of 
the  plaintiff.  The  holding  amounted  simply  to  the  propo¬ 
sition  that  a  corporation  having  a  franchise  to  sell  power 
may  complain  of  a  sale  of  power  by  another  company  not 
having  such  a  franchise.  That  case  is  in  line  with  the  hold¬ 
ing  in  the  Frost  ca»e  (although  the  court  did  not  rely  on 
that  doctrine  but  upon  a  Pennsylvania  statute  giving  a 
cause  of  action  if  special  damage  results  from  an  ultra 
vires  act).  The  decision  in  no  way  turned  upon  the  fact 
that  the  defendant  was  aiding  the  Jenkins  Company  to 
compete  in  its  own  lawful  retail  selling  with  the  plaintiff. 
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issued  in  excess  of  the  city’s  powers  under  state 
law.  The  court  held  that,  in  such  circumstances, 
the  city  was  in  the  same  position  as  a  rival  utility 
company  endeavoring  unlawfully  to  engage  in 
competition  with  the  plaintiff  without  having  ob¬ 
tained,  or  outside  the  terms  of  and  in  violation  of, 
a  valid  franchise.  On  that  basis,  because  the  city 
was  proposing  competition  unlawful  under  state 
law,  the  court  sustained  an  injunction  on  the  au¬ 
thority  of  the  Frost  case,  supra.  The  ruling  in 
the  Campbell  case  turned  solely  on  the  fact  that 
the  city  was  violating  state  law  in  its  effort  to  get 
into  competition  with  the  utility  company.  Like 
rulings  (enjoining  a  city  at  the  suit  of  a  utility 
company  where  the  city  was  thus  violating  state 
law)  were  made  in  two  later  decisions  of  the  same 
court,  Iowa  Southern  Utilities  Company  v.  Cassill, 
69  Fed.  (2d)  703;  and  Arhansas-Missouri  Power 
Co.  v.  City  of  Kennett,  78  Fed.  (2d)  911  (C.  C.  A. 
8th)  ;  in  Colorado  Central  Power  Co.  v.  Municipal 
Power  Development  Co.,  1  Fed.  Supp.  960  (D.  C. 
Col.)  ;  and  Oklahoma  Utilities  Company  v.  City  of 
Hominy,  2  Fed.  Supp.  849  (D.  C.  Okla.) ;  and  in 
Kansas  G.  &  E.  Co.  v.  City  of  Independence,  79 
Fed.  (2d)  (C.  C.  A.  10th)  32.66 

66  Plaintiffs,  in  an  earlier  brief,  cited  Citizens  Illuminating 
Co.  v.  Lackawanna  <f?  ’Wyoming  Power  Co .,  255  Pa.  145,  99 
Atl.  462,  which  is  not  in  point.  There  the  plaintiff  Cor¬ 
poration  had  a  franchise  to  sell  electricity  either  at  whole¬ 
sale  or  retail  in  the  Town  of  Jenkins  and  was  equipped  to 
generate  and  sell  the  same.  Another  company,  the  Jenkins 
Electric  Light  Company  had  a  like  franchise  to  sell  elec- 
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The  ruling  in  these  cases  has  no  application  to 
the  cases  at  bar.  For  here  the  cities  have  not 
been  shown  to  be  in  any  way  violating  state  law  or 
in  any  way  acting  outside  of  their  lawful  authority 
conferred  by  state  law.  (See  statement  as  to  as¬ 
signments  of  error,  supra,  p.  124.)  And  since  it 
has  not  been  shown  that  the  cities  are  not!  comply¬ 
ing  with  state  law  and  will  therefore  not  be  en¬ 
gaged  in  lawful  competition,  it  cannot  possibly  be 
argued  that  the  defendant  Administrator  is  in  any 

way  aiding  the  cities  to  engage  in  a  violation  of 

! 

state  law  or  himself  violating  that  law. 

Gallardo  v.  Porto  Rico  Ry.  Light  &  Power  Co., 
18  Fed.  (2d)  918  (C.  C.  A.  1),  is  like  the  Campbell 

j 

tricity  in  Jenkins.  But,  as  it  had  no  generating;  plant,  the 
Jenkins  Company  had  to  buy  its  electricity  wholesale  and 
then  resell  it  at  retail.  Its  only  sources  of  supply  were 
(a)  the  plaintiff  and  (b)  the  defendant,  which  also  had  a 
generating  plant.  But  the  defendant,  although  it  had  a 
franchise  to  sell  electricity  in  Scranton,  had  no  franchise  to 
sell  power  in  Jenkins.  Defendant  was  thus  proposing  to 
sell  power  in  Jenkins  at  wholesale  to  the  Jenkins  Company. 
It  was  thus  proposing  unlawfully  and  without  a  franchise 
to  sell  in  Jenkins  in  competition  with  plaintiff,  which  had 
a  franchise.  Plaintiff  was  granted  an  injunction  to  prevent 
it  from  taking  away,  unlawfully,  a  prospective  customer  of 
the  plaintiff.  The  holding  amounted  simply  to  the  propo¬ 
sition  that  a  corporation  having  a  franchise  to  sell  power 
may  complain  of  a  sale  of  power  by  another  company  not 
having  such  a  franchise.  That  case  is  in  line  with  the  hold¬ 
ing  in  the  Frost  ca»e  (although  the  court  did  not  rely  on 
that  doctrine  but  upon  a  Pennsylvania  statute  giving  a 
cause  of  action  if  special  damage  results  from  an  ultra 
vires  act).  The  decision  in  no  way  turned  upon  the  fact 
that  the  defendant  was  aiding  the  Jenkins  Company  to 
compete  in  its  own  lawful  retail  selling  with  the  plaintiff. 
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case.  There  the  defendant,  the  government  of 
Porto  Rico,  was  itself  proposing  to  engage  in  direct 
competition  with  the  plaintiff  utility  company  and 
the  court  held  that  the  defendant,  in  doing  so,  was 
acting  in  violation  of  the  Organic  Act  of  Porto 
Rico.67 

That  the  ruling  of  the  Campbell  ease  (and  of 
those  cases  which  adopted  that  ruling)  is  inappli¬ 
cable  to  the  facts  involved  in  the  cases  at  bar  is 

made  unmistakably  clear  bv  the  case  of  Arkansas- 

*  «. 

Missouri  Power  Co.  v.  City  of  Kennett,  78  Fed. 
(2d)  911,  subsequently  decided  by  the  8th  Circuit 
Court  of  Appeals — the  same  court  which  had  de¬ 
cided  the  Campbell  case — in  a  suit  brought  by  the 
same  utility  company  which  had  been  successful  in 
the  Campbell  case.  In  the  Kennett  case,  that  util¬ 
ity  company,  seeking  to  enjoin  a  loan  by  the  Ad¬ 
ministrator  to  the  Citv  of  Kennett  under  Title  II 

4/ 

of  the  National  Industrial  Recovery  Act,  argued 
precisely  as  do  plaintiffs  in  the  cases  at  bar, 
namely:  Under  the  doctrine  of  the  Campbell  case 
and  the  doctrine  of  the  Frost  case,  the  Adminis¬ 
trator  should  be  enjoined  from  making  a  loan  to  the 
citv,  regardless  of  whether  the  citv  was  or  was  not 
violating  state  law,  and  solely  on  the  ground  that 
the  Administrator,  in  making  the  loan,  would  be 

i 

acting  pursuant  to  an  unconstitutional  federal 
statute.  The  court  rejected  that  argument  saying: 

67  Moreover,  the  plaintiff  alleged  that  it  was  a  taxpayer 
and  would  be  injured  as  such  by  the  increased  taxes  levied 
upon  it  for  the  operations  of  the  competing  project. 


The  United  States  is  not  proposing  to  be¬ 
come  a  competitor  of  the  power  company. 
It  will  have  no  right,  title,  or  interest  in  the 
plant  when  completed  and  nothing  to  do 
with  operating  it.  The  destruction  of  the 
power  company’s  property  will  come  about 
by  reason  of  the  city’s  operation  of  the  plant 
when  erected.  The  position  of  the  United 
States  is  that  of  a  lender  of  money*  a  buyer 
of  bonds,  and  a  giver  of  gifts.  True,  the 
money  procured  from  the  government  will 
enable  the  city  to  build  the  plant,  and,  if  the 
city  builds  the  plant,  it  will  no  doubt  operate 
it,  and  when  it  does  operate  the  plant  the 
city  will  take  the  customers  of  tile  power 
company,  and  the  company’s  property  in 
Kennett  will  become  worthless  or  greatly 
impaired  in  value.  We  know’  of  no  rule  of 
law’,  however,  which  permits  one  indirectly 
hurt,  no  matter  how-  seriously,  by  a  govern¬ 
ment  expenditure,  to  question  the  power  of 
the  government  to  make  it.  In  fact,  the 
rule  is  to  the  contrary.  Commonwealth  of 
Massachusetts  v.  Mellon,  Secretary  of  the 
Treasury  et  al.,  262  U.  S.  447,  43  S>  Ct.  597, 
67  L.  Ed.  1078;  City  of  Allegan,  Mich .,  v. 
Consumers’  Power  Co.  (C.  C.  A.  6)  71  F. 
(2d)  477  (certiorari  denied,  293  U.  S.  586, 
55  S.  Ct.  100,  79  L.  Ed. - )  *  *  ;  *. 

Since  the  power  company  may  not  question 
the  right  of  the  United  States  tq  loan  or 
grant  funds  to  the  city  as  proposed;  wre  need 
only  determine  whether  the  city  is  I  proceed¬ 
ing  lawfullv  to  secure  funds  to  enable  it  to 
build  and  operate  its  municipal  plant.  If 
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it  is  proceeding  lawfully,  the  mere  fact  that 
the  power  company’s  property  will  be  in¬ 
jured  or  destroyed,  resulting  in  the  impair¬ 
ment  of  the  investments  of  those  who  fur¬ 
nished  money  to  it  in  the  belief  that  their 
investments  would  not  be  lost  through  the 
unnecessary  duplication  of  the  company’s 
plants,  is  of  no  legal  consequence.  On  the 
other  hand,  if  the  city  is  proceeding  unlaw¬ 
fully,  then  the  power  company  may  invoke 
the  rule  of  law  which  protects  the  owner  of 
a  franchise  of  permit,  although  it  be  non¬ 
exclusive,  against  the  illegal  acts  of  others 
wTho  propose  to  exercise  the  privilege  con¬ 
ferred  by  the  franchise.  City  of  Campbell , 
Mo.,  et  ol.  v.  Arkansas-Missouri  Power  Co. 
(C.  C.  A.  8),  55  F.  (2d)  560;  Iowa  Southern 
Utilities  Co.  v.  Cassill,  Mayor,  et  al.  (C.  C.  A. 
8),  69  F.  (2d)  703;  Frost  v.  Corporation 
Commission  of  Oklahoma  et  al.,  278  U.  S. 
515,  49  S.  Ct.  235,  73  L.  Ed.  483. 

In  that  case  the  court  held  that  the  city,  by  its 
contract,  was  violating  state  law,  and  therefore  en¬ 
joined  the  city.  But,  although  the  city  was  thus 
enjoined  for  its  violation  of  the  local  law,  the  court 
dismissed  the  suit  as  to  the  Administrator.  [The 
city  was  held  to  be  violating  state  law  in  the 
Kennett  case  because  the  contract  involved  a  dele¬ 
gation  of  the  city’s  power,  which  delegation  vio¬ 
lated  state  law.  The  existing  contracts  in  the  cases 
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at  bar  eliminated  the  provisions  which  led  to  that 
conclusion  in  the  Kemiett  case.]  68  ! 

In  Greenwood  Comity  v.  Duke  Power  Co.}  81  Fed. 
(2d)  986,  the  Court  of  Appeals  for  the  4th  Circuit 
held  that  the  plaintiff  utility  company  had  no 
standing  to  complain  of  a  loan  made  by  the  Ad¬ 
ministrator,  even  if  made  under  an  uncbnstitu- 
tional  statute,  to  a  municipality  which  had  the  law¬ 
ful  right  under  state  law  to  receive  the  money  and 

! 

to  use  it  in  financing  a  competing  municipal  plant. 

For  the  reasons  heretofore  stated,  the 
plaintiffs  are  not  entitled  to  an  injunction; 
but,  even  if  the  statute  were  unconstitutional 
or  the  action  of  the  Administrator  unau¬ 
thorized,  they  would  not  be  entitled  to  the 
injunction  which  they  ask,  for  the  reason 
that  no  legal  right  of  theirs  is  infringed  by 
any  proposed  action  of  the  county  Or  of  the 
commissioner  of  public  works.  The  county, 
in  its  proposed  action,  will  not  infringe  any 
such  right ;  for  it  is  thoroughly  settled  that 
competition  by  a  county  or  municipality 
violates  no  right  of  a  public  service  corpora¬ 
tion  doing  business  therein  which,  as  is  the 
case  of  plaintiffs  here,  has  no  exclusive 
franchise.  Puget  Sound  Co.  v.  Seattle ,  291 
U.  S.  619,  54  S.  Ct.  542,  78  L.  PA.  1025; 
Madera  Waterworks  v.  Madera ,  228  U.  S. 

i 

68  Moreover,  plaintiffs  in  the  cases  at  bar  did  not  assign 
any  error  as  to  any  such  point;  and,  even  if  it  could  be 
argued  that  any  of  their  assignments  could  be  otherwise  con¬ 
strued  (which  we  deny),  such  assignments  have  been 
waived,  since  they  are  nowhere  referred  to  or  argued  in  the 
plaintiffs’  brief. 
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454,  33  S.  Ct.  571,  57  L.  Ed.  915.  The  Ad¬ 
ministrator  will  not  infringe  anv  such  right 
in  making  the  loan  and  grant  to  the  county 
from  funds  of  the  United  States;  for  it  is 
equally  well  settled  that  no  citizen  or  tax¬ 
payer  has  any  such  right  in  funds  of  the 
government.  Frothingham  v.  Mellon ,  262 
U.  S.  447,  43  S.  Ct.*  597,  601,  67  L.  Ed. 
1078  *  *  *. 

As  the  county  infringes  no  right  of  plain¬ 
tiff  by  entering  into  competition  with  them, 
and  as  the  Administrator  infringes  no  right 
of  theirs  in  making  loans  or  grants  of  public 
funds,  it  would  seem  to  follow  necessarily 
that  no  such  right  is  infringed  when  the  Ad¬ 
ministrator  makes  a  loan  and  grant  to  the 
county  in  order  that  the  county  mav  engage 
in  competition ;  for  the  addition  of  negative 
quantities  can  never  result  in  a  quantity  that 
is  positive  *  *  *. 

In  the  Frost  case,  the  plaintiff  was  the 
holder  of  a  license  to  operate  a  cotton  gin 
which  the  court  held  to  be  exclusive  as 
against  persons  not  similarly  licensed.  The 

d7  -A  V 

Legislature  attempted  to  grant  a  privilege 
to  cooperative  societies  which  was  held  void 
because  violative  of  the  equal  protection 
clause  of  the  Fourteenth  Amendment.  It 
was  held  that  the  plaintiff  was  entitled  to 
enjoin  one  who  attempted  to  operate  in  com¬ 
petition  with  him  under  a  void  permit  issued 
under  the  unconstitutional  statute.  The 
court  said  that  the  holder  of  a  valid  license 
might  “resort  to  a  court  of  equity  to  restrain 
the  illegal  operation  upon  the  ground  that 
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such  operation  is  an  injurious  invasion  of 
his  property  rights.”  Here  the  operation 
of  a  power  plant  by  the  county  is  not  illegal, 
and  plaintiff  has  no  right  to  exclude  the 
county  from  any  competition  upon  which  it 

j 

may  see  fit  to  enter. 

On  petition  for  certiorari,  the  Supreme  Court 
expressly  refrained  from  passing  upon  the  merits 
of  the  Greenwood  case,  but  reversed  because  of  a 
procedural  point,  i.  e.,  defect  in  the  order  of  the 

Court  of  Appeals  when  remanding  the  ease  to  the 

: 

trial  court  for  further  proceedings.  The  Supreme 
Court  specifically  stated  that  it  was  not  passing  on 
the  relevance  of  any  evidence.  Duke  Power  Co.  v. 
Greenwood  County ,  57  S.  C.  Rep.  202,  206.65) 

The  Supreme  Court  of  Kansas  has  reached  the 
same  result  as  the  Courts  of  Appeals  for  the  8th 
and  4th  Circuits  and  upon  similar  grounds  (adding 
as  an  additional  independent  reason  that  the  Ad¬ 
ministrator  was  not  a  party  to  the  suit)!  Kansas 
Utilities  Co.  v.  City  of  Burlington,  141  Kan.  926, 
petition  for  certiorari  dismissed  on  motion  of  peti¬ 
tioner,  296  U.  S.  658. 

It  therefore  appears  that,  except  to  the  very 
limited  extent  set  forth  in  the  ruling  in  the  Camp- 
hell  case  and  related  cases,  public  utility  companies 
have  no  right  to  be  free  from  the  competition  of 
municipalities. 

69  It  is  to  be  noted  that  the  defendants  in  that  case  did 
not  assert  that  the  suit  was  against  the  United  iStates. 
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Utility  companies’  limited  rights  where  their  franchises 

have  expired 

Even  the  limited  immunity  of  the  Campbell  doc¬ 
trine  is  not  applicable  where  the  franchise  has 
expired.  The  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  (which  had  previously  decided  the 
Campbell  case)  so  held  in  Northwestern  Potver 
and  Light  Co.  v.  Town  of  Milford ,  82  F.  (2d)  45, 
saying : 

As  owner  of  a  distribution  system,  the  plain¬ 
tiff  was  without  right  to  contest  the  validity 
of  the  construction  contract  because  it  had 
no  franchise  rights  to  protect  and  therefore 
did  not  bring  itself  within  those  cases  (Ar- 
kansa s-Miss ouri  Power  Co.  v.  City  of  Ken- 
nett,  78  F.  (2d)  911,  914;  City  of  Campbell 
v.  Arkansas-Missouri  Power  Co.,  55  F.  (2d) 
560;  Iowa-Southern  Utilities  Co.  v.  Cassill, 
69  F.  (2d)  703;  Frost  v.  Corporation  Com¬ 
mission,  278  U.  S.  515),  holding  that  a  util¬ 
ity  having  even  a  nonexclusive  franchise 
may  protect  itself  from  unlawful  competi¬ 
tion. 

I 

There  is,  therefore,  no  basis  to  attack  the  allot¬ 
ments  to  Iowa  City,  Sheffield,  and  Tuscumbia, 
since  in  each  of  those  cities  the  plaintiff  utility 
company’s  franchise  has  expired  and  has  not  been 
renewed.70  In  each  of  those  cities  the  plaintiff 

70 Lcdghton  v.  City  of  Carthage ,  175  Fed.  145  (C.  C.  Mo.), 
cited  by  the  plaintiffs  in  earlier  briefs,  is  in  no  way  contra. 
There  the  court  expressly  held  that  when  the  franchise  of 
the  utility  company  had  expired,  it  may  continue  to  op¬ 
erate  at  the  pleasure  of  the  city  or  may  elect  to  cease 
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utility  company  is  today  enjoying  a  mere  revo¬ 
cable  license  to  operate.  If  any  of  those  cities 
hereafter  were  to  grant  a  franchise  to  another 


utility  company,  or  having  erected  its  own  plant 
and  believing  that  that  plant  could  serve  the  public 
adequately,  should  determine  to  terminate  the 
plaintiff  company’s  right  to  do  business,  the  loss 


of  that  license  to  operate  tvill  flow \  entirely 


from  the  cities'  own  volitional  determination  as  to 


what  it  deems  best.  It  will  not  be  the  [result  of 
anything  done  or  required  to  be  done  by  the  Ad¬ 
ministrator.  So  far  as  these  defendants  are  con¬ 
cerned ,  the  cities  are  free  to  permit  plaintiffs  to 
continue  in  business  without  a  franchise  if  the 
cities  see  fit  so  to  do. 

Plaintiffs  in  one  of  their  earlier  briefs  referred 
to  Section  9798  of  the  Code  of  Alabama  (1923) 
which  prohibits  a  utility  company  from  discon¬ 
tinuing  service  unless  the  Public  Service;  Commis¬ 
sion  issues  a  certificate  that  the  present  or  future 
public  convenience  and  necessity  permits  of  such 


operations,  its  right  then  being  in  the  nature  of  “a  mere 
license”,  either  the  city  or  the  company  having  the  right  to 
terminate  the  license  at  its  pleasure.  (The  Milford  case, 


supra,  was  decided  by  the  Court  of  Appeals 


which  has 


jurisdiction  in  Missouri).  Nor  is  there  anything  in  Denver 


v.  Denver  Union  Water  Co.,  246  U.  S.  178,  190,  to  the  con¬ 


trary.  There  the  company’s  franchise  had  expired  and  the 
city  enacted  a  new  ordinance  which  the  court  construed  “as 
the  grant  of  a  new  franchise  of  indefinite  duration  termi¬ 
nable  either  by  the  city  or  by  the  company  and  under  such 
circumstances  as  may  be  consistent  with  the  duty  that  both 
owe  to  the  inhabitants  of  Denver.” 
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abandonment.  But  that  merely  means,  at  most, 
that  if  any  city  determines  to  oust  any  of  the  com¬ 
panies  whose  franchise  has  expired,  and  if  the 
Commission  does  not  approve,  that  city  cannot 
compel  the  plaintiff  company  to  discontinue  serv¬ 
ice,  even  if  its  franchise  has  expired.  In  that 
event  the  plaintiff  company  will  continue  in  com¬ 
petition.  That  such  competition  with  the  city, 
when  it  is  lawfully  competing,  gives  the  plaintiffs 
no  rights,  we  have  shown  above. 

In  other  words,  there  are  two  alternative  possi¬ 
bilities:  Either  (1)  the  company,  despite  the  ex¬ 
piration  of  its  franchise,  has  a  continued  right 
under  state  law  to  operate  and  compete  with  the 
city,  in  which  case  any  financial  loss  due  to  the 
city’s  lawful  competition  is  damnum  absque  in¬ 
juria;  or  (2)  the  city,  when  it  has  constructed  its 
plant,  will  have  a  right  (which  it  may  or  may  not 
exercise  in  its  discretion)  to  order  the  company  to 
cease  operations — and  again  the  financial  loss  thus 
resulting  will  be  damnum  absque  injuria ,  because 
the  company’s  franchise  gives  it  no  right  to  be  free 
from  the  termination  of  its  operating  privileges 
after  the  expiration  of  its  franchise. 

4.  APPELLATE  COURTS  WHICH  HAVE  CONSIDERED  THE 

QUESTION  HAVE  DENIED  UTILITY  COMPANIES  THE 

RIGHT  TO  SUE  THE  ADMINISTRATOR 

Insofar  as  the  cases  involving  P.  W.  A.  projects, 
like  those  in  the  instant  cases,  have  held  that  the 
complainant  utility  company  had  a  standing  to 
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sue,  they  have  done  so  with  but  two  exceptions, 
upon  the  ground  that  the  charge  of  illegality  was 
directed  against  the  violation  of  state  law  by  the 

defendant  municipality  threatening  to  compete 

? 

(as,  for  example,  by  violating  the  state  law  in  re¬ 
spect  of  debt  limitations  or  electoral  apprpval)  so 
that  the  city’s  competition  was  itself  unlawful 
under  state  law.  Both  exceptions  are  decisions  of 
District  Courts.  One  is  the  decision  of  the  court 
below.  The  other  exception  is  the  decision  of  the 
District  Court  in  Missouri  Public  Service  Co.  v. 
City  of  Concordia,  8  Fed.  Supp.  1  (W.  D.  Mo.), 
which  obviously  is  no  longer  authoritative  in  view 
of  the  subsequent  decision  of  the  Court  of  Appeals 
for  that  circuit  in  the  Kennett  case,  78  Fed.  (2d) 
911  (C.  C.  A.  8th)  supra.71 

We  may  summarize  the  foregoing  as  follows: 

(1)  The  plaintiff  utility  companies  have  no  right 
whatsoever  to  be  free  from  the  lawful  competition 
by  the  cities.  (2)  They  have  no  right  to  ah  injunc¬ 
tion  against  loans  or  grants  made  by  the  Adminis¬ 
trator  which  will  aid  that  lawful  competition  by 
the  cities,  even  if  the  Administrator  is  acting  un¬ 
lawfully.  That  conclusion  has  been  reached  by 
every  upper  Court  in  which  the  question  has  been 
raised  in  suits,  like  those  now  before  the  court, 


71  Washington  Water  Power  Co.  v.  City  \of  Coeur 
D'Alene ,  9  Fed.  Supp.  263,  another  District  court  case,  can 
properly  be  considered  not  an  exception  as  there  the  court 
held  that  the  city  was  violating  state  law  and  that  the  plain¬ 
tiff  had  a  standing  to  sue  as  a  local  taxpayer  whose  local  tax- 
burdens  would  be  increased  as  a  result  of  the  undertaking. 

119915—37 - 12  : 
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brought  by  utility  companies  seeking  to  restrain 
the  performance  of  P.  W.  A.  contracts 

5.  PLAINTIFFS,  EVEN  ON  THEIR  OWN  UNTENABLE 
THEORY  OF  SUITS  AGAINST  GOVERNMENT  OFFICERS, 
HAVE  NO  STANDING  TO  SUE 

Plaintiffs’  position  is  that,  if  an  officer  threatens 
to  act  pursuant  to  an  unconstitutional  statute  or  in 
violation  of  a  valid  statute,  and  if  a  citizen  can 
show  that  those  threatened  acts,  if  not  enjoined, 
will  cause  financial  loss  to  the  citizens,  then,  with¬ 
out  more,  the  citizen  is  entitled  to  an  injunction 
against  those  acts.  If  plaintiffs’  theory  is  correct 
( which  we  deny),  then  the  Pern  and  Tugwell  ( and 
other  like  cases  discussed  above)  were  erroneously 
decided. 

But  even  if  plaintiffs’  theory  as  to  suits  against 
Government  officers  were  correct,  they  would  have 
no  standing  to  sue.  In  order  to  reconcile  the  Pern 
and  Tugwell  and  other  like  cases  with  their  theory 
of  suits  against  Government  officers,  plaintiffs 

72  Namely,  the  Fourth  and  Eighth  Circuit  Courts  of  Ap¬ 
peal  in  the  Duke  and  Kennett  cases,  supra,  respectively,  and 
the  Supreme  Court  of  Kansas  in  the  Burlington  case,  supra. 
In  City  of  Allegan  v.  Consumers  Power  Co..  71  Fed.  (2d) 
477  (cert,  denied  293  U.  S.  586),  the  Court  of  Appeals  for 
the  Sixth  Circuit  reached  the  same  result,  although  the  opin¬ 
ion  discusses  the  interest  of  the  plaintiff  utility  company 
solely  as  a  taxpayer  and  property  owner  and  not  as  a  fran¬ 
chise  holder.  In  the  Tenth  Circuit  the  question  was  ex¬ 
pressly  “passed  by'',  the  court  holding  that  the  Federal 
statute !  and  the  action  of  the  Administrator  were  valid. 
Kansas  Gas  and  Electric  Co.  v.  City  of  Independence ,  79 
Fed.  (2d)  32, 36  (C.  C.  A.  10th) . 
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would  be  required  to  say  that  there  is  an  exception 
to  the  rule  for  which  they  contend .  That  is,  they 
would  be  obliged  to  say  that,  although  generally  an 
officer  is  liable  to  a  citizen,  if  the  officer  acts  un¬ 
lawfully  and  loss  to  that  citizen  results  from  the 
officer's  acts,  yet  the  officer  is  not  liable  fdr  loss  re - 
szdting  from  his  unlawful  acts  where  the  citizen’ s 
loss  results  from  voluntary  lawful  competition 
with  the  citizen . 

But  the  cases  at  bar  would  come  squarely  within 
any  such  exception.  The  evidence  shows  unmistak¬ 
ably  that  the  cities,  entirely  of  their  own  volition, 
are  desirous  of  building  and  operating  their  own 
plants,73  and  that  their  action  will  be  lawful  under 
State  law. 

6.  CORRECT  THEORY  OF  A  SUIT  AGAINST  GOVERNMENT 

OFFICER 

i 

; 

The  plaintiff,  in  a  suit  against  government  of¬ 
ficers,  must  first  show  that  he  has  a  cause  of  action 
against  the  defendant  if  regarded  as  a  private  per¬ 
son  and  “stripped  of  all  official  authority.”  If, 

i 

and  only  if,  the  plaintiff  first  shows  such  a  cause  of 

! 

action,  will  the  court  consider  whether  the  defend¬ 
ant’s  acts,  which  would  otherwise  be  actionable,  are 
justified  by  a  valid  statute  justifying  those  acts. 
Absent  such  a  showing,  the  validity  or  interpreta¬ 
tion  of  the  statute  is  irrelevant.  The  statute  comes 
into  the  case  merely  as  a  justification  or  excuse  for 


i 


73  See  supra,  pages  15  to  18. 


what  would  be  a  good  cause  of  action  were  there 
no  statute. 

The  citizen's  cause  of  action  does  not  arise  from 
the  statute,  but  is  good,  if  at  all,  in  spite  of  the 
statute — i.  e.,  if  the  statute  is  unconstitutional  or 
if  it  does  not  authorize  the  defendant’s  acts.  In 
other  words,  in  such  cases  the  citizen  does  not  hold 
the  defendant  liable  in  damages,  or  procure  an 
injunction  against  his  threatened  acts,  because  the 
defendant  is  an  officer  of  the  government  which, 
through  him,  is  acting  unconstitutionally,  or  be¬ 
cause  he  is  acting  unconstitutionally  or  is  violating 
a  statute.  “In  these  cases  he  is  sued  not  as,  or 
because  he  is  the  officer  of  the  government,  but  as 
an  individual.74  That  is  to  say,  plaintiff’s  cause 
of  action,  if  any,  is  not  based  upon  the  fact  that 
the  officer  is  violating  his  oath  of  office  or  violat¬ 
ing  a  duty  owed  to  citizens  generally,  which  vio¬ 
lation  is  causing  special  damage  to  the  particular 
plaintiff.  The  plaintiff’s  cause  of  action  must  be 
founded  uj)on  some  breach  of  a  duty  ow’ed  by  the 
defendant  as  an  individual.  The  plaintiff  having 

shown  that  there  is  such  a  breach  of  duty  owed  by 

•  •  • 

74  In  Cunningham  v.  Macon  dc  Brunswick  Railroad  Co., 
109  U.  S.  446, 452  the  Court  said : 

“In  these  cases  he  is  sued  not  as,  or  because,  he  is*  the 
officer  of  the  government,  but  as  an  individual,  and  the  court 
is  not  ousted  of  jurisdiction  because  he  asserts  authority  as 
such  officer.  To  make  out  his  defense  he  must  show  that  his 
authority  was  sufficient  in  law  to  protect  him.” 

See  also  Ex  Parte  New  York,  256  U.  S.  490,  500-502; 
Hagood  v.  Souther,  117  U.  S.  52,  70. 
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the  defendant  as  an  individual,  it  is  then  necessary 

'  !  ^ 

and  proper  for  the  plaintiff  to  go  forward  and  to 
show  that  that  breach  of  duty  has  not  been  excused 
or  justified  by  a  constitutional  statute  pursuant  to 
which  the  defendant  acted  or  is  threatening  to  act. 
The  court  then  holds  the  defendant  liable  or  en- 

j 

joins  him  “ the  statute  notwithstanding”,  .for  the 
court  then  exercises  “the  negative  power j  to  dis¬ 
regard  an  unconstitutional  enactment  which  would 
otherwise  stand  in  the  wag  of  the  enforcement  of 
a  legal  right.”  Frotliingham  v.  Melton ,  262  U.  S. 
447.70  j 

In  Re  Ayers,  123  U.  S.  443,  501-520,  the  Court 
said :  | 

The  action  has  been  sustained  only  in 
those  instances  where  the  act  complained  of, 
considered  apart  from  the  official  authority 
alleged  as  its  justification,  and  as  the  per¬ 
sonal  act  of  the  individual  defendant,  con¬ 
stituted  a  violation  of  a  right  for  which  the 
plaintiff  was  entitled  to  a  remedy  at  law  or 
in  equity  against  the  wrongdoer  in  Ms  indi¬ 
vidual  character.  *  *  *  ! 

The  legislation  under  which  the!  defend¬ 
ant  justified  being  declared  to  be  null  and 

void  as  contrary  to  the  Constitution  of  the 

•/ 

United  States,  therefore,  left  him  defense¬ 
less,  subject  to  answer  to  the  consequences 
of  his  personal  act  in  the  seizure  and  deten- 

75  See  further  discussion  of  the  Mellon  case.  I  infra,  pp. 
175  to  179. 


168 


tion  of  the  plaintiff’s  property,  and  respon¬ 
sible  for  the  damages  occasioned  thereby.76 

All  the  authorities  are  to  like  effect :  When  the 
plaintiff  shows  that  the  defendant  officer  is  not  act¬ 
ing  lawfully  for  the  Government,  he  shows  that  the 
defendant’s  act  is  not  the  act  of  the  Government 
but  “is  the  mere  wrong  or  trespass  of  those  indi¬ 
vidual  persons  who  falsely  speak  and  act  in  its 
name”1  ( Poindexter  v.  Greenhow ,  114  U.  S.  270) ; 
that  the  defendant  is  acting  merelv  “under  color 
of  his  office”  and  is  committing  a  wrong  by  “acting- 
outside  of  his  office.”  Ex  parte  La  Prade,  289 
U.  S.  444.  Accordingly  “he  is  in  that  case 
stripped  of  his  official  or  representative  character 
and  is  subject  in  his  person  to  the  consequence  of 
his  individual  conduct.”  ( Ex  parte  Young ,  209 
U.  S.  123, 159.)  But  where  plaintiff  fails  to  show 
such  an  invasion  by  the  defendant,  considered  as 
a  private  person,  of  plaintiff’s  legal  rights 77  (and 

76  In  a  brief  recently  filed  in  this  Court,  it  was  suggested 
that  the  language  above  quoted  from  In  re  Ayers  was  dic¬ 
tum.  That  we  deny.  But  even  if  that  w'ere  true,  that  and 
other  related  language  from  In  re  Ayers  has  been  subse¬ 
quently  quoted  and  cited  in  numerous  opinions  of  the  Su¬ 
preme  Court.  See  discussion  of  such  cases  in  the  Appendix, 
pages  23  to  32. 

77  The  plaintiff’s  right  which  is  invaded  by  the  acts  of  the 
defendant  regarded  as  a  private  person,  need  not  necessarily 
be  a  right  existing  at  common  law  but  may  be  a  right  created 
by  statute.  Compare  School  of  Magnetic  Healing  v.  Mc- 
Annulty ,  187  U.  S.  94.  There  the  plaintiff  had  a  statutory 
right  to  the  use  of  the  mails,  and  the  defendant,  who  was 
interfering  with  that  statutory  right,  was  unable  to  justify 
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not  merely  damnum  absque  injuria)  he ;  cannot 
maintain  his  suit,  even  if  it  be  alleged  that  the 
defendant  government  officer  is  acting  illegally  in 
such  a  way  as  to  cause  real  and  substantial  damage 
to  the  plaintiff.  Morrison  v.  Work,  266  U-  S.  481, 
496-488;  Goltra  v.  Weeks,  271  U.  S.  536,  544-546. 

In  all  of  the  cases  relating  to  suits  against  Gov¬ 
ernment  officers  the  courts  have  made  it  clear  that 
the  statute  comes  into  the  case  only  by  way  of  a 
justification  for  the  defendant  officer’s  personal 
misconduct — thus  clearly  showing  that  the  plain¬ 
tiff  has  no  cause  of  action  based  solely  upon  the 
mere  fact  that  (1)  the  officer  is  violating  a:  statute 
or  acting  under  a  void  statute  and  (2)  damage 
results  therefrom  to  the  plaintiff.  In  no  case  have 
the  courts  approached  the  problem  on  the  theory 
asserted  by  plaintiffs. 

We  do  not  assert  that  the  plaintiffs’  suits  are  against  the 
United  States  and  brought  without  its  consent.  But 
they  would  be,  if  they  were  not  brought  against  the 
defendants  as  wrongdoers  in  their  individual  char¬ 
acters 

We  are  not  asserting  that  the  cases  at  bar  are 
suits  against  the  United  States.  But,  if  they  were 
not  suits  against  the  defendants  regarded  as  pri¬ 
vate  persons  and  considered  as  stripped  of  their 
authority,  and  were  against  defendants  (a>s  plain¬ 
tiffs  contend)  in  their  official  capacity,  then  they 

his  conduct  as  being  done  pursuant  to  statute.  See  discus¬ 
sion  of  Chicago  Junction  case,  supra,  pages  138  to  140. 
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would  be  suits  against  the  United  States,  and  would 
therefore  fail,  since  the  Government  has  not  con¬ 
sented  thus  to  be  sued.78 

This  court  in  Haskins  Bros,  cf  Co.  x.  Morgenthau, 
85  Fed.  (2d)  677,  683-684,  in  a  case  in  which  it  held 
that  the  suit  failed  because  it  was  against  the 

United  States,  recently  summarized  the  author!- 

*  •/ 

ties,  stating: 

This  is  not  a  case  of  an  agent  of  the  govern¬ 
ment  threatening  to  invade  the  rights  of  a 
Citizen  and  justifying  his  action  on  the  basis 
of  supposed  authority  in  a  law  for  in  such 
case  the  wrong,  if  without  proper  authority, 
is  the  personal  act  of  the  officer,  and  may  he 
enjoined.  Nor  is  it  a  suit  for  the  purpose  of 
requiring  an  officer  to  perform  a  plain  min¬ 
isterial  duty,70  for  likewise  in  such  a  case  a 
court  may  compel  him  to  perform  the  duty. 
Nor  is  it  a  case  in  which  specific  property  is 
found  in  the  hands  of  an  officer  and  claimed 


78  See  further  discussion  of  this  point  in  Appendix,  pp. 
33  to  37. 

79  As  explained  in  Cunningham,  v.  Macon  <&  Brunt  trick 
Railroad  Co.,  supra,  the  situation  is  different  where  the 
citizen  is  not  suing  to  prevent  action  by  a  government 
officer  or  for  damages  on  account  of  his  past  acts,  but  is 
seeking  to  compel  an  officer  to  perform  a  purely  ministerial 
duty  required  by  statute  and  the  citizen  has  an  interest  in 
such  performance.  Compare  also  Garfield  v.  Goldsby.  211 
U.  S.  249. 


Also,  as  explained  in  the  Cunningham  case,  .supra,  the 
situation  is  different  where  the  officer  on  behalf  of  the  Gov¬ 
ernment  is  .seeking  affirmative  relief.  There  the  officer  must 
show  that  he  is  acting  pursuant  to  a  valid  statute;  the  statute 
is  part  of  his  cause  of  action. 
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to  have  been  illegally  exacted,  for  in  such  a 
case  the  court  may  impress  a  lien  on  it  and 
require  its  return.  [Italics  added.]; 


i 

Cases  in  which  a  government  officer  is  enjoined  from 
prosecuting  a  citizen  under  a  void  statute  are  in 
accord.  They  do  not  support  plaintiffs’  theory 


Plaintiffs  point  to  eases  like  Ex  Parte  j  Young, 
209  U.  S.  123,  to  support  their  theory.  In  such 
cases  the  citizen  brings  a  suit  to  enjoin  threatened 
proceedings  by  the  government  officer  against  the 
citizen.  Plaintiffs  assert  that  in  Ex  Parte  Young 
the  in j  miction  was  against  proceedings  by  Mr. 
Young  as  Attorney  General  of  the  State  and  only 
in  his  capacity  as  such;  for,  plaintiffs  assert, 
Young  could  not,  as  a  private  person,  have  insti¬ 
tuted  proceedings  which  the  Attorney  General 
alone  had  the  power  to  institute.  And,  plaintiffs 
contend,  the  citizen  cares  nothing  about  what  the 
officer  might  do  as  an  ordinary  individual  but  is 
concerned  only  with  what  he  might  do  iii  his  ca¬ 
pacity  as  officer. 

Unfortunately  for  plaintiffs’  theory  that  precise 
point  was  made  and  rejected  in  Ex  Parte  Young. 
It  teas  specifically  argued  ( 209  U.  S.  at  lp9 )  that 
the  plaintiffs  in  that  case  cared  nothing  about  any 
prosecution  which  the  defendant  Attorney  General 
might  bring  as  an  ordinary  individual,  but  that  he 
was  complained  of  solely  as  an  officer.  That  argu¬ 
ment,  however,  was  explicitly  rejected  by  the  court, 
which  held  that,  if  the  statute  which  the  State  At- 
tornev  General  seeks  to  enforce  is  unconstitutional, 


then  “he  is  in  that  ease  stripped  of  his  official  or 
representative  character  and  is  subjected  in  his 
person  to  the  consequence  of  his  individual  con¬ 
duct.”  (209  U.  S.  123  at  159.) 80 

Ex  Parte  La  Prade,  289  U.  S.  444,  completely 
undermines  plaintiffs’  theory.  There  suit  was 
brought  against  a  State  Attorney  General,  Peter¬ 
son,  to  restrain  him  from  prosecuting  the  plaintiff 
pursuant  to  an  unconstitutional  statute.  Peterson 
went  out  of  office,  and  was  succeeded  by  La  Prade. 
The  plaintiffs  sought  to  substitute  La  Prade  as 
defendant.  The  court  held  that  that  could  not  be 
done,  saying: 

The  injunctions  sought  are  not  aimed  at 
the  State  or  the  office  of  attorney  general  or 
to  restrain  exertion  of  any  authority  that 
belongs  to  either.  Each  complaint  charges 
that,  because  of  a  void  enactment  and  the 
purpose  of  defendant,  under  color  of  his 
office ,  to  enforce  it  by  means  of  suits  wffiich 
it  purports  to  authorize,  plaintiff  is  pre¬ 
vented  from  operating  trains  that  are  of 
suitable  size  and  necessary  for  the  proper 
conduct  of  the  transportation  business,  and 
so  continuously  suffers  great  and  irreparable 
injury.  The  suits  were  brought  against  de¬ 
fendant  not  as  a  representative  of  the  State 
but  to  restrain  him  individually  from ,  as  it 
is  alleged,  wrongfully  subjecting  plaintiff  to 
such  unauthorized  prosecutions.  *  *  *  As 
shown  above,  the  purpose  of  the  suits  was 
to  prevent  a  wrong  about  to  be  committed 


80  The  passage  is  quoted  at  length  in  the  Appendix,  p.  40. 
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by  defendant  acting  outside,  and  in  abuse 
of  the  powers  of,  his  office*1  i 

When  a  Government  enforcing  officer  is  threat¬ 
ening  to  prosecute  suits  against  a  citizen,  then, 
unless  the  statute  under  which  the  defendant  is 
threatening  to  proceed  is  valid  and  authorizes  such 
proceeding,  he  is  merely  an  individual  who  “pro¬ 
poses  falsely  to  speak  and  act  in  the  name  of  the 
state  ”,  ( Poindexter  v.  Greenhow,  114  U1  S.  270) 
because  he  is  “acting  outside  of  *  *  *  his  of¬ 
fice.”  (j Ex  parte  La  Prade,  supra).  The  defend¬ 
ant  is  then  threatening  falsely,  under  the  color  of 
his  office,  to  start  unlawful  proceedings  which,  if 
not  enjoined,  will  bring  to  bear  upon  the  plaintiff 
the  brute  force  of  the  sheriff  and  his  aides.  If  the 
defendant  were  a  private  person  who  threatened  to 
bring  a  body  of  armed  men  to  incarcerate  the  plain¬ 
tiffs  or  to  compel  the  plaintiff  to  pay  moneys  to  the 
defendant,  obviously  the  defendant  would  be  en¬ 
joined.  The  defendant  government  officer  who, 
without  legal  authority  (if  the  statute  is  void  or 
does  not  authorize  the  prosecution  of  plaintiff) 
proposes  to  prosecute  a  plaintiff,  is  doing  precisely 

81  In  Philadelphia  Co.  v.  Stimson ,  223  U.  S.  605,  the  court 
said  (pp.  619-620) :  “The  exemption  of  the  United  States 
from  suit  does  not  protect  its  officers  from  personal  liability 
to  persons  whose  rights  or  property  they  have  wrongfully 
invaded/'  In  Goltra  v.  Weeks,  271  U.  S.  536,  the  court  said 
(p.  544) :  “By  reason  of  their  illegality,  their  acts  or 
threatened  acts  are  personal  and  derive  no  official  justifica¬ 
tion  from  doing  them  as  an  asserted  agency  for  the  govern¬ 
ment.” 

See  Appendix  pp.  39  to  49. 


the  same ;  since  lie  is  threatening  unlawfully  thus  to 
use  bnite  force,  in  the  form  of  the  conduct  of 
sheriffs,  he  is  liable  just  as  if  he  were  a  private  per¬ 
son  who  were  threatening  to  use  an  armed  mob. 
If  the  statute  is  invalid  or  the  defendant  is  violat¬ 
ing  it,  he  is  but  a  private  person,  purporting  to  act 
as  an  officer,  and,  in  that  pretended  role,  threaten¬ 
ing  to  take  steps,  by  the  use  of  brute  force,  which, 
if  not  enjoined,  will  cause  plaintiff  irreparable 
injury.*3 

[In  order  to  avoid  lengthening  this  brief,  we 
have  discussed  plaintiffs’  theory  more  in  detail  in 
the  Appendix,  pages  23  to  51.] 

The  kind  of  acts  of  a  defendant  Government  officer 

which  give  a  citizen  a  standing  to  sue  the  defendant 

The  acts  of  a  defendant  government  officer  which 
create  a  cause  of  action  against  him  as  a  private 
person  (giving  rise  to  a  case  or  controversy  in 
which  the  plaintiff  may  and  must  go  on  to  show 
that  the  statute  under  which  the  defendant  is  pur¬ 
porting  to  act  is  invalid  or  is  being  violated)  may 

*-  There  is  another  conceivable  way  of  phrasing  the  theory 
of  such  suits  which  comes  to  the  same  result,  viz.  that  the 
defendant  is  liable  and  must  justify  his  acts  as  done  pur¬ 
suant  to  valid  statute,  if  his  acts  constitute  a  trespass  or  its 
equivalent.  (See  the  remarks  to  that  effect  in  Ex  parte 
Young.  200  I'.  S.  at  153,  158,  160.  167,  where  the  court  said, 
inter  alia ,  that  the  threat  of  unlawful  suits  was  the  equiv¬ 
alent  of  a  trespass  since  it  was  a  threat  of  vexatious  litiga¬ 
tion.  The  pertinent  passages  are  quoted  in  the  Appendix, 
pp.  42  to  43.)  Oil  that  basis,  plaintiffs  in  the  case  at 
bar  have  no  standing  to  sue. 
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be  of  the  following  character:  (1)  A  trespass  or 
similar  tort  against  the  property  of  the plaintiff.88 

(2)  Acts  defaming  plaintiff’s  products;84  or  con¬ 
stituting  a  cloud  on  the  title  of  the  plaintiff.85 

(3)  Threatened  coercion  (through  threatened  un¬ 
lawful  use  of  brute  force ,  as  by  threats  of  unlawful 
prosecution)  which,  if  not  restrained,  will  inflict  a 
legal  injury  upon  the  plaintiff.8'1 

FROTHING  HAM  V.  MELLON  REFUTES  PLAINTIFFS* 

CONTENTION 


Plaintiffs,  in  their  earlier  briefs,  purported  to 
make  much  of  Frothingham  v.  Mellon,  262  U.  S. 
447 ;  but  far  from  supporting  their  contention,  that 
case  refutes  it.  The  plaintiff,  a  citizen  and  tax¬ 
payer,  there  sought  to  enjoin  expenditures  by  the 
Secretary  of  the  Treasury  on  the  ground  that  they 
were  about  to  be  made  pursuant  to  an  unconstitu- 


83  In  re  Ayers,  123  U.  S.  443.  | 

84  Scully  v.  Bird ,  209  U.  S.  481,  488-490. 

85  Lane  v.  Watts,  234  U.  S.  525,  540.  \ 

The  Court  (after  citing  Noble  v.  Union  River  Logging 
R.  Co.,  147  U.  S.  105,  and  Philadelphia  v.  Stimson,  223  U.  S. 
605),  said:  “The  suit  is  one  to  restrain  the  appellants  from 
an  illegal  act  under  color  of  their  office  which!  will  cast  a 
cloud  upon  the  title  of  appellees."  See  also  Payne  v.  Cen¬ 
tral  Pac.  Ry .,  255  U.  S.  228.  238.  ; 

86  Ex  parte  Young,  209  U.  S.  123,  Ex  parte  La  Prade,  289 
U.  S.  444;  Pierce  v.  Society  of  Sisters,  268  U.  S.  510;  Truax 
v.  Raich,  239  U.  S.  33 ;  Hammer  v.  Dagenhart,  247  U.  S.  261. 

Those  cases  are  discussed  more  at  length  below  pp.  184  to 
187. 
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tional  statute.  The  plaintiff  asserted  two  bases  for 
his  cause  of  action,  both  of  which  w^ere  rejected: 

(1)  Plaintiff  first  asserted  that  a  federal  tax¬ 
payer  stands  in  the  position  of  cestui  que  trust  of 
the  funds  in  the  federal  treasury  made  up  of  taxes 
to  which  the  plaintiff,  as  taxpayer,  had  con¬ 
tributed,  and  therefore  was  entitled  to  an  injunc¬ 
tion  against  the  unlawful  use  of  any  of  those  funds 
in  accordance  with  an  invalid  statute.  The  court 
rejected  that  contention,  holding  that  a  federal 
taxpayer  has  no  such  relation  to  such  funds. 

(2)  The  second  alleged  cause  of  action  was  this: 
If  the  defendant,  the  Secretary  of  the  Treasury, 
were  not  enjoined  from  expending  federal  funds 
pursuant  to  the  unconstitutional  statute,  the  result, 
plaintiff  asserted,  would  be  that  those  funds  would 
be  diminished  with  consequent  future  imposi¬ 
tion  of  taxes  which  plaintiff  would  be  compelled  to 
pay.  Thus,  said  the  plaintiff,  defendant’s  unlaw¬ 
ful  acts  would  cause  financial  loss  or  damage  to 
plaintiff  and  should  be  enjoined.  The  court  re¬ 
jected  that  contention.  It  held  that  a  citizen  has 
no  standing  in  court  to  assert  the  unconstitutional¬ 
ity  of  a  statute  or  to  procure  an  injunction  from 
threatened  acts  done  pursuant  thereto,  unless  he  is 
“able  to  show  not  only  that  the  statute  is  invalid, 
but  that  he  has  sustained  or  is  immediately  in  dan¬ 
ger  of  sustaining  some  direct  injury  as  the  result 
of  its  enforcement,  and  not  merely  that  he  suffers 
in  some  indefinite  way  in  common  with  people  gen- 
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erally.  ’  ’ 87  The  plaintiff  had  not  shown  any  such 
“ direct  injury.”  The  effect  upon  future  taxation 
of  any  payment  out  of  the  funds  was  “so  remote, 
fluctuating,  and  uncertain  that  no  basis  is  afforded 
for  an  appeal  to  the  preventive  powers  of  :a  court 
of  equity.  ”  The  court  went  on  to  say : 

j 

We  have  no  power  per  se  to  review  and 
annul  acts  of  Congress  on  the  ground  that 
they  are  unconstitutional.  That  question 
may  be  considered  only  when  the  justifica¬ 
tion  for  some  direct  injury  suffered  or 
threatened,  presenting  a  justiciable  iissue,  is 
made  to  rest  upon  such  an  act.  Then  the 
power  exercised  is  that  of  ascertaining  and 
declaring  the  law  applicable  to  thej  contro¬ 
versy.  It  amounts  to  little  more  than  the 
negative  power  to  disregard  an  unconstitu¬ 
tional  enactment,  which  otherwise  would 
stand  in  the  way  of  the  enforcement  of  a 
Idgal  right  *  *  *.  If  a  case  for  pre¬ 

ventive  relief  be  presented,  the  court  en¬ 
joins,  in  effect,  not  the  execution  of  the  stat¬ 
ute,  but  the  acts  of  the  official,  the  statute  not¬ 
withstanding .  Here  the  parties  plaintiff 
have  no  such  case.  Looking  through  forms 
of  words  to  the  substance  of  their  complaint, 

87  It  is  to  be  noted  that  in  the  Dem  case  the  petitioners, 
in  their  petition  for  certiorari,  said  (p.  32) : 

“The  petitioners  do  not  merely  suffer  in  common  with  the 
people  generally,  but  have  sustained  and  are  now  sustaining 
‘ direct  injury  as  a  result ’  of  the  acts  done  under  the  void 
leases,  and,  therefore,  have  the  right  to  ask  for  the  issuance 
of  the  writ  of  mandamus.  Frothingham  v.  Mellon  and 
Massachusetts  v.  Mellon ,  262  U.  S.  447.” 
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it  is  merely  that  officials  of  the  executive 

«/ 

department  of  the  government  are  execut¬ 
ing  and  will  execute  an  act  of  Congress  as¬ 
serted  to  be  unconstitutional;  and  this  we 
are  asked  to  prevent.  To  do  so  would  be  not 
to  decide  a  judicial  controversy,  but  to 
assume  a  position  of  authority  over  the 
governmental  acts  of  another  and  co-equal 
department — an  authority  which  plainly  we 
do  not  possess.  [Italics  added.] 


Significant  are  the  words  “ direct  injury/'  The 
plaintiffs,  in  applying  those  words  in  support  of 
their  criticism  of  the  doctrine  announced  in  the 


Bern  and  Tugwell  cases,  argue  as  if  those  words 
were  “direct  damage That  substitution  reveals 
the  Achilles  Heel  in  plaintiff’s  contention;  it  in¬ 
volves  a  failure  to  distinguish  injuria  and  damnum. 
The  citizen  can  not  maintain  a  suit  against  a  gov¬ 
ernment  officer  by  showing  merely  that  damage  to 
that  citizen  will  result  from  the  officer’s  acting  in 
violation  of  a  statute  or  pursuant  to  an  unconstitu¬ 
tional  statute.  The  citizen  must  show  “some  direct 
injury  suffered  or  threatened,  presenting  a  justi¬ 
ciable  issue.”  Under  those  circumstances — but 
only  under  those  circumstances — will  the  court  con¬ 
sider  whether  “the  justification  for”  that  “direct 
injury”  can  “rest  upon  such  an  Act.”  Then  only 
does  the  court  exercise  its  power  “of  ascertaining 
and  declaring  the  law  applicable  to  the  contro¬ 
versy”  and  deciding — what?  Whether  it  should 
enjoin  the  defendant’s  threatened  acts  “the  statute 
notwithstanding.”  Then  only  has  the  court  before 
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it  for  a  decision  “a  judicial  controversy.’ ] 88  Sig¬ 
nificant,  too,  is  the  court’s  statement  that  its  power 
to  declare  a  statute  unconstitutional  is  a  “negative 
power” — a  power  to  4 ‘disregard  an  unconstitu- 

i 

tional  enactment ,  which  otherwise  would  stand  in 
the  way  of  the  enforcement  of  a  legal  right/’  That 
demonstrates  that  plaintiffs  err  when  they  contend 
that  the  citizen ’s  cause  of  action  arises  solely  from 
damages  resulting  from  the  defendant  officer’s  vio¬ 
lation  of  a  duty  not  to  act  pursuant  to  an  unconsti¬ 
tutional  statute.  The  court  ’s  exposition  makes  it 
plain  that  the  citizen  must  first  show  that  he  has  a 
legal  right  against  the  defendant  (existing  inde¬ 
pendent  of  the  void  statute)  which  legal  right 
would  be  enforced  unless  there  were  a  Constitu¬ 
tional  statute  standing  in  its  way.  Whether  the 
statute  is  unconstitutional  and  should  therefore  be 
“ignored”  is  not  relevant  unless  suchj  a  legal 
right  is  first  disclosed.  I 

The  Government  does  not  assert  that  there  is  anything 
unique  or  sacrosanct  about  acts  of  officers  spending 
pursuant  to  an  appropriation  statute 

i 

Plaintiffs  have  argued  (in  earlier  briefs)  that  if 
the  Government’s  position  is  correct,  “any  appro- 

88  The  opinion  in  the  Frothingham  case  was  written  by 
Mr.  Justice  Sutherland  who  shortly  thereafter  wrote  the 
opinion  in  The  Chicago  Junction  case,  264  U.  Si  258,  271, 
which  we  quoted,  supra ,  p.  138.  The  theory  of  the  Froth¬ 
ingham  case  is  the  same  as  that  set  forth  by  Mr.  Justice 
Sutherland  in  the  later  case,  namely  that  a  citizen,  mo  matter 
how  much  or  hew  specifically  he  is  damaged,  has  no  cause  of 
action  because  of  a  “public  grievance.” 

119915—37 - 13 
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priation,  no  matter  how  injurious  or  unlawful,  isy 
for  all  practical  purposes  immune  from  judicial 
review’ ;  for  practically  the  only  person  who  could 
object  to  an  unconstitutional  disposition  of  money 
from  the  Federal  Treasury  wrould  be  the  donee ;  and 
since  he  would  have  a  complete  remedy  by  refusing 
the  gift,  the  use  of  public  funds  for  unlawful  pur¬ 
poses  wrould  be  substantially  without  check.  It  is 
an  open  secret,  say  plaintiffs,  that  many  of  those 
who  seek  an  extension  of  Federal  power  not  coun¬ 
tenanced  by  the  Constitution  look  eagerly  to  the 
use  of  the  spending  power  as  a  means  for  circum¬ 
venting  constitutional  restrictions  *  *  *.  If 
the  exercise  of  the  spending  powrer  is  immune  from 
judicial  review  to  the  extent  claimed  by  the  de¬ 
fendants  in  this  case,  then  the  spending  powrer  fur¬ 
nishes  the  means  for  carrying  on  every  activity 
forbidden  to  the  Federal  Government  and  reserved 
to  the  States/  ’ 

That  argument  is  based  upon  a  basic  misstate¬ 
ment  of  the  Government’s  position.  We  are  not 
arguing  that  peculiar  rules  apply  to  the  right  of  a 
citizen  to  assail  invalid  acts  done  by  a  government 
officer  merely  because  they  are  done  pursuant  to 
federal  appropriation  statute  or  involve  the  spend¬ 
ing  of  federal  money.  The  Government  freely  con¬ 
cedes  that  plaintiffs  would  have  a  standing  to  sue 
and  to  assail  the  invalidity  of  an  appropriation 
statute  if,  pursuant  thereto,  the  defendant  officer 
were,  for  instance,  threatening  to  spend  federal 
funds: 
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(a)  To  hire  men  to  trespass  upon  plain¬ 
tiffs’  property,  or  j 

(b)  To  organize  a  boycott  against  plain¬ 
tiffs,  or 

(c)  To  aid  in  some  way  to  put  a  cloud  on 

plaintiffs’  property  or  defame  plaintiffs’ 
business.  \ 

For,  in  any  such  event,  the  plaintiffs  would  have 
a  cause  of  action  against  the  defendant,  regarded 
as  stripped  of  his  authority,  since  any  such  ex- 

i 

penditure  would  invade  the  private  legal  rights  of 
the  plaintiffs.  Accordingly,  the  plaintiffs,  in  such 
circumstances,  would  have  a  cause  of  action 
against  the  defendant  except  for  a  valid  statute 
authorizing  such  expenditures,  and  would  there¬ 
fore  have  standing  to  assert  that  the  statute  was 
invalid  or  did  not  authorize  the  defendant  officer’s 

i 

threatened  expenditures.  In  such  circumstances 
there  could  be  no  doubt  that  the  plaintiffs’  suits 
could  be  maintained.  The  validity  or  violation  of 
the  statute  would  then  be  a  relevant  part  of  a  real 
case  or  controversy. 

In  other  words,  the  Government  is  not  asserting 
that  there  is  anything  sacrosanct  about  a  federal 
appropriation  statute  or  the  expenditure  of  Fed¬ 
eral  funds.  In  that  respect  such  statutes  are  no 
different  from  any  other  statutes,  and  acts  done 
pursuant  thereto  are  no  different  from  any  other 
acts.  If  an  act  done  pursuant  to  such  a  statute 
constitutes  a  legal  injury  to  a  citizen’s  rights,  un¬ 
questionably  the  citizen  has  a  standing  to  assert  the 
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invalidity  of  the  statute.  Cf.  Great  Falls  Mfg.  Co. 
v.  Attorney  General,  124  U.  S.  581,  600.89 

7.  UNTENABLE  CHARGES  MADE  BY  PLAINTIFFS  AS  TO 
THE  ADMINISTRATOR'S  THREATENED  CONDUCT 

We  shall  now  consider  and  show  the  unsoundness 
of  each  of  the  following  unfounded  charges  made 
in  their  earlier  briefs  filed  by  plaintiffs  in  an  effort 
to  bolster  up  their  contention  that  the  Administra¬ 
tor  is  threatening  acts  which  give  them  a  standing 
to  sue,  viz : 

(a)  That  the  Administrator  induced  or  coerced 
the  cities  to  build  and  operate  their  plants. 

(b)  That  the  Administrator  is  acting  with  a 
malicious  motive. 

(c)  That  the  Administrator,  if  not  enjoined,  will 
regulate  the  cities>  rates  and  thereby,  indirectly, 
the  plaintiffs’  rates. 

(d)  That  the  Administrator  once  threatened 
that  if  plaintiffs  would  not  reduce  their  rates  he 

89  If  the  expenditure  involved  an  interference  with  the 
quasi  sovereign  functions  of  a  State,  the  State  would  have 
a  right  to  assert  the  invalidity  of  the  statute  or  its  violation. 
Cf.  Colorado  v.  Toll,  268  U.  S.  228, 230. 

And  the  Attorney  General  of  the  United  States  could 
doubtless  sue  if  expenditures  were  induced  by  fraud.  Cf. 
United  States  v.  San  Jacinto  Tin  Co .,  125  U.  S.  273,  and  see 
Myers  v.  United  States ,  272  U.  S.  52. 

The  question  of  the  validity  of  proposed  payments  under 
an  unconstitutional  statute  may  perhaps  also  be  raised  by 
the  refusal  of  the  government  disbursing  officer  to  honor 
vouchers  therefor.  See:  United  States  v.  Realty  Corny  any, 
163  U.  S.  427,  432 ;  cf.  Miguel  v.  McCarl ,  291  U.  S.  442. 
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would  make  loans  and  grants  to  the  cities,  thus 
trying  to  coerce  plaintiffs  into  reducing  their  rates. 

(e)  That  the  Administrator  is  requiring  the  Ala¬ 
bama  cities  to  purchase  their  power  from  T.  V.  A . 

(f)  That  the  Administrator  is  requiring  the 

cities  to  oust  any  plaintiff  whose  franchise  has 
expired.  \ 

(g)  That  the  Administrator  interfered  with  ne¬ 
gotiations  for  the  sale  of  plaintiffs’  properties  to 
the  cities. 

(h)  That  the  Administrator,  if  not  enjoined, 
will  be  causing  the  United  States  to  compete  with 
plaintiffs. 

(A)  Plaintiffs’  unfounded  charge  that  the  Administra¬ 
tor  induced  or  coerced  the  cities  to  build  and  operate 

their  plants 

i 

The  evidence  shows  plainly  that  the  Adminis¬ 
trator  did  not  induce  the  cities  to  compete  with 
plaintiffs ;  that  the  cities  had  desired  to  build  com¬ 
petitive  plants  before  P.  W.  A.  was  ever  heard  of ; 
and  no  evidence,  admitted  or  excluded,  supports 
the  contrary.  And  the  trial  court  found  that  there 
was  no  such  inducement. 

The  most  that  can  be  said  is  that  the  loans  and 
grants  to  the  cities  whose  projects  are  involved  in 
the  cases  at  bar  will  make  possible  competition 
with  the  plaintiffs  which  would  otherwise:  not  have 
occurred.  In  other  words,  that  the  Administrator, 

i 

by  his  loans  and  grants  to  those  cities,  will  enable 
them  to  actualize  their  pre-existing  desires  to  en¬ 
gage  in  such  lawful  competition  with  plaintiffs. 


But  to  say  that  is  far  different  from  saying  that 
the  Administrator  induced  or  persuaded  those 
cities  to  engage  in  that  competition.  That  compe¬ 
tition  will  be  voluntary. 

But  even  if  he  had  persuaded  the  cities  to  en¬ 
gage  in  competition,  yet  since  that  competition  will 
be  lawful  and  honest,  the  plaintiffs  w’ould  shovr  no 
cause  of  action  against  him  regarded  as  a  private 
person.  Plaintiffs  have  cited  no  cases — and  there 
are  none — that  a  defendant  is  liable  to  a  plaintiff 
if  the  defendant  persuades  another  to  engage  in 
lawful  competition  with  plaintiff.  The  only  au¬ 
thorities  cited  by  plaintiffs  in  their  earlier  briefs 
were  cases  in  which  a  defendant  was  held  liable 
where  he  used  fraud  or  coercion  or  intimidation, 
(1)  to  deprive  a  plaintiff  of  customers  or  (2)  to 
induce  his  employees  to  leave  the  plaintiffs’  em¬ 
ploy  or  (3)  to  induce  the  plaintiff’s  employer  to 
discharge  the  plaintiff.  See  Pierce  v.  Society  of 
Sisters,  2 68  U.  S.  510 ;  Truax  v.  Raich,  239  U.  S.  33 ; 
Hammer  v.  Dagenhart,  247  U.  S.  261;  Angle  v. 
Chicago,  St,  Paul,  etc.,  Ry.,  151  U.  S.  1 ;  Rice  v. 
Manley,  66  N.  Y.  82 ;  Benton  v.  Pratt,  2  Wend.  385 ; 
Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  254  U.  S. 
229;  London  Guarantee  &  Accident  Co.  v.  Horn, 
206  Ill.  493,  69  N.  E.  526;  United  States  Fidelity 
&  Guarantee  Co.  v.  Millonas,  206  Ala.  147,  89  So. 
732;  Gibson  v.  Fidelity  &  Casualty  Co.  232  Ill.  49, 
83  N.  E.  539. 

The  insurance  company  cases  are  typical.  In 
each  of  those  cases  the  plaintiff  was  discharged 
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by  his  employer  because  the  defendant;  insurance 
company  coerced  or  intimidated  the  employer  into 

i 

doing  so  (by  threatening  loss  of  insurance  to  the 
employer) ;  and  the  sole  aim  of  the  defendant  in¬ 
surance  company  was  to  cause  loss  to  the  employee 
by  bringing  about  his  discharge  for  the  purpose  of 
coercing  the  employee  in  turn  into  giving  up  a  law¬ 
ful  claim  against  the  defendant  insurance  company. 

Cases  like  Truax  v.  Raich ,  239  U.  S.  33;  Pierce  v. 
Society  of  Sisters ,  268  U.  S.  510;  and  Hammer  v. 
Dagenhart,  247  U.  S.  251,  are  clearly  not  in  point 
for  they  involve  coercion.  In  each  of  those  cases 
the  defendants  were  officers  who  were  threatening, 
under  unconstitutional  statutes,  to  prosecute  and 

i 

therefore  to  coerce,  by  threats  of  unlawful  use  of 
brute  force,  customers  or  employers  of  the  respec¬ 
tive  plaintiffs  (see  supra ,  pp.  171  to  174).  Thus, 
the  plaintiffs  showed  a  good  cause  of  action  against 
the  defendants  regarded  as  stripped  df  their  au¬ 
thority  and  considered  as  private  persons.  [For 
where  a  defendant,  a  private  person,  threatens  to 
use  force  to  coerce  (a)  customers  of  the  plaintiff 
to  cease  doing  business  with  him  or  (b)  an  em¬ 
ployer  of  the  plaintiff  to  discharge  him,  the  plain¬ 
tiff,  of  course,  has  a  good  cause  of  action  for  an 
injunction.  Cf.  Duplex  Printing  Press  v.  Peering , 
254  TJ.  S.  443,  and  American  Steel  Foundries  v. 
Tri-City  Council ,  257  U.  S.  184,  212,  in  which  the 
court  discusses  and  explains  Pitchman  Coal  & 
Coke  Co.  v.  Mitchell,  245  U.  S.  229.]  Accordingly 
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the  defendant  officers,  regarded  as  stripped  of  their 
official  authority  and  as  private  persons,  were 
threatening  acts  making  them  subject  to  injunction 
unless  the  statutes  authorizing  their  acts  were  con¬ 
stitutional. 

In  the  case  at  bar,  there  is,  of  course,  no  threat 
by  the  defendant  to  use  force  or  otherwise  in  any 
way  to  coerce  anyone — either  the  cities  or  the  cus¬ 
tomers  of  the  plaintiffs — to  cease  doing  business 
with  the  plaintiffs.  The  defendants  are  in  no  way 
threatening  to  do  anything  which  will  constitute  an 
invasion  of  plaintiffs’  legal  rights. 

It  is  the  threatened  use  by  the  defendant  of  brute 
force  which  makes  him  actionable  in  such  cases, 
unless  he  has  been  authorized  by  a  valid  statute  to 
do  so,  i.  e.,  is  lawfully  using  that  brute  force 
(p.  173). 

Plaintiffs  in  one  of  their  earlier  briefs  asserted 
that  the  situation  is  the  same  when  the  defendant 
is  unlawfully  using  the  Government’s  spending 
power,  the  4 4 power  of  the  purse.”  To  that  we 
agree — provided,  however,  that  the  spending  power 
is  used  in  such  a  way  that,  if  the  defendant  were 
a  private  person  similarly  using  someone  else’s 
money  unlawfully,  he  would  be  liable  to  action  by  a 
plaintiff  who  suffered  damage  as  a  result  of  that 
spending.  It  is  not  sufficient  merely  to  show  that 
the  defendant  is  spending  money  unlawfully,  but 
that  his  use  of  the  money  is  such  that,  if  he  were  a 
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private  person  thus  spending  money,  he  would  be 
subject  to  suit  by  the  plaintiff.  It  matters  not  what 
the  nature  of  the  act  is — whether  it  be  spending  or 
any  other  act ;  the  important  question  is  whether, 
if  the  defendant  were  a  private  person  and  doing 
that  same  act,  that  same  plaintiff  would  have  a 
cause  of  action  against  him.  j 

In  Duke  Power  Co.  v.  Greenwood  County ,  81 
Fed.  (2d)  986  (C.  C.  A.  4),  the  Court  said  of  Pierce 
v.  Society  of  Sisters,  supra: 

In  the  Pierce  case,  a  state  statute,  by  re¬ 
quiring  parents  to  send  their  children  to  pub¬ 
lic  schools,  threatened  the  destruction  of  the 
business  of  a  private  school  by  reason  of  the 
unlawful  coercion  exercised  on  its!  patrons. 
The  injury  threatened  was  not  from  lawful 
competition,  but  from  unlawful  coercion  of 
patrons;  and  this  was  what  was  enjoined. 
Here  the  only  injury  to  plaintiffs  j  that  can 
arise  is  from  the  competition  of  the  county, 
which  is  lawful. 

i 

There  is  no  evidence,  either  admitted  or  ex¬ 
cluded,  in  the  cases  at  bar  which  supports — and 
the  plaintiffs  do  not  charge — that  the  Administra¬ 
tor  has  used  any  fraud  or  intimidation  to  induce 
the  cities  to  engage  in  the  construction  and  opera¬ 
tion  of  their  plants. 

The  lower  court  found  that  there  was  “  no  *  *  * 
coercion  on  the  part  of  any  of  the  defendants, 
their  agents  or  subordinates”  (Finding  No.  35, 
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R.  Vol.  I,  p.  462).  And  there  is  no  evidence — 
either  admitted  or  excluded — to  the  contrary. 

Any  suggestion  that  the  cities,  like  the  farmers 
in  United  States  v.  Butler ,  297  U.  S.  1,  are  being 
coerced,  would  clearlv  be  untenable.  The  coercion 
of  the  farmers,  the  Court  held  in  the  Butler  case, 
consisted  entirely  of  the  fact  that  the  failure  of  a 
farmer  to  sign  a  contract  with  the  United  States 
would  involve  -financial  ruin  for  the  farmer.  But 
if  the  cities  were  to  refuse  to  sign  contracts  for 
the  loans  and  grants,  they  would  suffer  no  loss 
whatever  of  anything  that  they  now  have  or  any 
profits  from  any  existing  operations.  They  would 
merely  lose  the  benefits  which  would  result  to  them 
from  the  loan  and  grant. 

And,  in  the  cases  at  bar,  the  lower  court  so  found : 
“The  failure  of  any  city  to  apply  for  or  receive 
loans  or  grants  under  those  statutes  will  impose 
upon  it  no  disadvantage  or  financial  loss”  (Find¬ 
ing  No.  35,  R.  Vol.  I,  p.  462). 

That  there  is  no  coercion  involved  in  such  a  situa¬ 
tion  is  made  clear  in  Massachusetts  v.  Mellon,  262 
U.  S.  447,  at  482,  where  the  court  said  that,  if  the 
purpose  there  was  to  cause  the  States,  by  offer  of 
federal  gifts,  to  yield  to  federal  control,  “that  pur¬ 
pose  may  be  effectively  frustrated  by  the  simple 
expedient  of  not  yielding.”  It  was  because  the 
farmers  could  not  avoid  financial  ruin  “by  the 
simple  expedient  of  not  yielding”  that  the  court  in 
the  Butler  case  distinguished  the  AAA  statute  from 
the  statute  involved  in  the  Mellon  case.  The  facts 
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in  the  cases  at  bar  clearly  bring  them  within  the 
Mellon  and  not  the  Butler  rule. 

i 

The  defendant  in  the  Tugwell  case  was  threatening  to 
take  action  which  would  have  compelled  the  Town¬ 
ship  to  increase  the  tax  burdens  of  the  plaintiff  tax¬ 
payers.  That  was  the  equivalent  of  coercion  of  the 
Township  by  the  defendant.  There  is  no  such  com¬ 
pulsion  in  the  cases  at  bar 

i 

J 

In  the  Tugwell  case  the  defendant  officer,  if  not 
enjoined,  would  have  purchased  land  and  put  the 
title  in  the  United  States,  thus  making  that  land 
exempt  from  local  taxes.  Had  that  been  done,  the 

i 

township  ivould  have  been  compelled  to  increase  the 
local  taxes,  thereby  increasing  the  local  tax  burdens 
of  the  plaintiff  taxpayers .  The  township  in  thus 
increasing  the  taxes  would  not  have  been  acting 
voluntarily ;  it  would  have  been  obliged  to  act  and 
would  have  had  no  choice  but  to  increase  the  plain- 

i 

tiffs’  tax  burdens.  A  local  taxpayer,  this  court  held 
(85  F.  (2d)  at  215)  may  challenge  an  action  which 
is  likely  to  cause  an  increase  in  his  tax  burdens. 
Defendant’s  threatened  acts  were  precisely  the 
same  as  if  he  had  been  threatening  to  coerce  the 
township  into  increasing  plaintiff’s  taxes.  Accord¬ 
ingly,  the  plaintiff  taxpayers  were  entitled  to  chal¬ 
lenge  the  act  of  the  defendant,  who  was  thus  in 
effect  coercing  the  Township  into  increasing  plain¬ 
tiff’s  tax  burdens.  The  defendant  could  not  justify 
his  use  of  that  compulsion  or  coercion  i  as  being 
authorized  by  a  constitutional  statute,  and  the 
plaintiffs  were  therefore  held  to  be  entitled  to 
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R.  Yol.  I,  p.  462).  And  there  is  no  evidence — 
either  admitted  or  excluded — to  the  contrary. 

Any  suggestion  that  the  cities,  like  the  farmers 

in  United  States  v.  Butler ,  297  U.  S.  1,  are  being 

coerced,  would  clearly  be  untenable.  The  coercion 

of  the  farmers,  the  Court  held  in  the  Butler  case, 

consisted  entirely  of  the  fact  that  the  failure  of  a 

«/ 

farmer  to  sign  a  contract  with  the  United  States 
would  involve  financial  ruin  for  the  farmer.  But 
if  the  cities  were  to  refuse  to  sign  contracts  for 
the  loans  and  grants,  they  would  suffer  no  loss 
whatever  of  anything  that  they  now  have  or  any 
profits  from  any  existing  operations.  They  would 
merely  lose  the  benefits  which  would  result  to  them 
from  the  loan  and  grant. 

And,  in  the  cases  at  bar,  the  lower  court  so  found : 
“The  failure  of  any  city  to  apply  for  or  receive 
loans  or  grants  under  those  statutes  will  impose 
upon  it  no  disadvantage  or  financial  loss”  (Find¬ 
ing  No.  35,  R.  Vol.  I,  p.  462). 

That  there  is  no  coercion  involved  in  such  a  situa¬ 
tion  is  made  clear  in  Massachusetts  v.  Mellon,  262 
U.  S.  447,  at  482,  where  the  court  said  that,  if  the 
purpose  there  was  to  cause  the  States,  by  offer  of 
federal  gifts,  to  yield  to  federal  control,  “that  pur¬ 
pose  may  be  effectively  frustrated  by  the  simple 
expedient  of  not  yielding.”  It  was  because  the 
farmers  could  not  avoid  financial  ruin  “by  the 
simple  expedient  of  not  yielding”  that  the  court  in 
the  Butler  case  distinguished  the  AAA  statute  from 
the  statute  involved  in  the  Mellon  case.  The  facts 
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in  the  cases  at  bar  clearly  bring  them  within  the 
Mellon  and  not  the  Butler  rule. 

j 

The  defendant  in  the  Tugwell  case  was  threatening  to 
take  action  which  would  have  compelled  the  Town¬ 
ship  to  increase  the  tax  burdens  of  the  plaintiff  tax¬ 
payers.  That  was  the  equivalent  of  coercion  of  the 
Township  by  the  defendant.  There  is  no  Such  com¬ 
pulsion  in  the  cases  at  bar 

i 

In  the  Tugwell  case  the  defendant  officer,  if  not 
enjoined,  would  have  purchased  land  and  put  the 
title  in  the  United  States,  thus  making  that  land 
exempt  from  local  taxes.  Had  that  been  done,  the 
township  would  have  been  compelled  to  increase  the 
local  taxes ,  thereby  increasing  the  local  tax  burdens 
of  the  plaintiff  taxpayers.  The  township  in  thus 
increasing  the  taxes  would  not  have  been  acting 
voluntarily ;  it  would  have  been  obliged  to  act  and 
would  have  had  no  choice  but  to  increase  the  plain¬ 
tiffs  ’  tax  burdens.  A  local  taxpayer,  this  court  held 
(85  F.  (2d)  at  215)  may  challenge  an  action  which 
is  likely  to  cause  an  increase  in  his  tax  burdens. 
Defendant’s  threatened  acts  were  precisely  the 
same  as  if  he  had  been  threatening  to  coerce  the 
township  into  increasing  plaintiff’s  taxes.  Accord¬ 
ingly ,  the  plaintiff  taxpayers  were  entitled  to  chal¬ 
lenge  the  act  of  the  defendant ,  who  was  thus  in 
effect  coercing  the  Township  into  increasing  plain¬ 
tiff’s  tax  burdens.  The  defendant  could  not  justify 
his  use  of  that  compulsion  or  coercion  as  being 
authorized  by  a  constitutional  statute and  the 
plaintiffs  were  therefore  held  to  be  entitled  to 
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injunction  against  the  threatened  acts  of  the 
defendant. 

As  shown  above,  there  is  no  element  of  compul¬ 
sion  or  coercion  involved  in  the  cases  at  bar. 

(B)  Cases  involving  “Malicious  Motives”  are  irrelevant 
for  there  is  no  such  element  in  these  cases 

Plaintiffs  in  earlier  briefs  cited  cases  in  alleged 
support!  of  a  contention  that  one  who  does  an  act 
with  the  4 4 malicious  motive”  of  causing  loss  to  a 
plaintiff  is  liable  to  the  plaintiff,  if  such  loss  re¬ 
sults,  even  though,  in  the  absence  of  such  malice, 
there  would  be  no  liability.  The  question  of  the 
effect  of  malicious  motives  is  one  about  which  there 
has  been  much  controversy  in  the  courts  and  in  text 
books.  See  62  LRA  673  and  22  LRA  (N.  S.)  599. 
The  furthest  to  which  the  courts  have  gone  is  to 
hold  the  defendant  liable  in  such  circumstances 
where  either  (a)  the  malicious  motive  was  coupled 
with  fraud  or  intimidation  or  (b)  the  malicious 
motive  was  the  sole  motive  of  the  defendant. 
Where  there  is  a  mixture  of  good  and  bad  motives — 
and  especially  where  one  of  these  motives  is  that 
of  engaging  in  lawful  competition — the  courts  have 
always  held  that  liability  cannot  be  grounded  on  the 
fact  that,  in  part,  the  defendant  was  motivated  by  a 
desire  to  cause  loss  to  the  plaintiff.  Beardsley  v. 
Kilmer,  236  N.  Y.  80;  Holbrook  v.  Morrison,  214 
Mass.  209. 

[We  have  inserted  in  the  Appendix,  pages  52 
to  67,  a  discussion  of  those  and  related  cases.] 
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Of  course,  it  is  impossible  for  defendant  tq  bring 
the  present  cases  within  any  of  the  authorities 
cited  by  them,  for  the  following  reasons : 

(1)  The  plaintiffs  do  not  assert  that  the  Admin¬ 
istrator  desired  to  cause  them  financial  loss.  At 
most,  they  assert  merely  that  he  desired  to  benefit 
the  public  by  bringing  about  a  reduction  in  power 
rates  through  municipal  ownership  and  operation, 
and  that  the  inevitable  consequence  must  be  loss  to 
the  plaintiffs.  That  assertion,  even  if  it  wei'e  true, 
would  come  far  from  showing  a  malicious  motive. 

That  a  desire  to  bring  about  a  reduction  of:  power 
rates  to  consumers  would  not  be  “malicious” 


(since  such  a  reduction  may  have  a  highly  desir¬ 
able  social  effect)  is  indisputable.  In  1932,  the 
City  of  Cleveland  filed  a  petition  with  th&  Ohio 

i 

Public  Utilities  Commission,  asking  that  rates  for 
natural  gas  be  reduced.90  The  City’s  petition,  pre¬ 
sented  by  Mr.  Newton  D.  Baker,  as  Special  Coun- 

i 

sel  for  the  city,  states  that — 

*  *  *  prices  and  incomes  generally 
have  fallen  in  the  City  of  Cleveland;  while 
the  prices  and  profits  of  the  city’s  natural 
gas  purveyor  remain  substantially  rigid.  So 
business  recovery  is  retarded  because  util¬ 
ity  bills  absorb  a  disproportionate  quantum 

90  The  order  was  dismissed  for  want  of  jurisdiction  be¬ 
cause  of  the  peculiar  provisions  of  the  Ohio  statutes  re¬ 
specting  appeals  to  the  Commisison  from  ordinance-fixed 
rates.  On  appeal,  the  order  of  the  Commisison  was  af¬ 
firmed.  See  City  of  Cleveland  v.  Public  Utilities  Commis¬ 
sion ,  126  Ohio  State,  91. 
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of  the  domestic  consumer's  spendable  sur¬ 
plus,  as  well  as  eat  away  the  slight  remain¬ 
ing  profit  of  the  commercial  consumer,  or 
even  drive  him  further  into  the  red.  The 
immediate  emergency  relief  of  the  Cleve¬ 
land  natural  gas  consumer  is  an  indispensa¬ 
ble  condition  precedent  to  the  balancing  of 
domestic  and  commercial  budgets  in  Cleve¬ 
land. 

Plaintiffs  in  an  earlier  brief  cited  an  article  by 
Mr.  Justice  Holmes  on  “  Privilege,  Malice  and  In¬ 
tent”  found  in  his  Collected  Papers  and  in  8 
Harvard  Law  Review.  1.  But  thev  omitted  to 
note  or  quote  the  following  passage  in  which  the 
Justice  discusses  cases  relating  to  competition: 

“ For  instance,  a  man  has  a  right  to  set  up  a  shop 
in  a  small  village  which  can  support  hut  one  of  the 
kind,  although  he  expects  and  intends  to  rum  a  de¬ 
serving  widow  who  is  established  there  already 
Referring  to  that  illustration,  the  Justice  states 
that  such  action  is  privileged  (and  therefore  there 
is  no  liability),  and  that  that  privilege  “rests  on 
the  economic  postulate  that  free  competition  is 
worth  more  to  society  than  it  costs  ” 91 

91  In  the  same  article,  the  J ustice  discusses  the  case  of 
one  who  gives  advice  not  to  employ  a  certain  doctor, 
and  says:  “If  the  advice  was  believed  to  be  good ,  and 
icas  given  for  the  sake  of  benefiting  the  hearers ,  the  de¬ 
fendant  would  not  be  answerable.  But  if  it  was  not  be¬ 
lieved  to  be  fo7‘  their  benefit ,  and  was  given  for  the  sake  of 
hurting  the  doctor ,  the  doctor  would  prevail.  If  the  advice 
was  believed  to  be  good ,  but  was  volunteered  for  the  sake 
of  doing  harm  only ,  courts  might  differ ,  but  some  no  doubt 
would  think  that  the  privilege  was  not  made  out.” 
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In  Deon  v.  Kirby  Lumber  Co.,  162  La.  671  (cited 
by  plaintiffs  in  an  earlier  brief),  the  court  made  a 
significant  distinction.  In  that  case  the  plaintiff 
stated  two  alleged  causes  of  action;  he  charged, 
first,  that  the  defendant  lumber  company  had 
threatened  to  discharge  its  employees  if  they  had 
merely  social  or  personal  relations  with  the  plain¬ 
tiff  or  his  family;  he  also  charged  that  the  plain¬ 
tiff  threatened  to  discharge  its  employees  if  they 
patronized  plaintiff’s  competing  store.  Ihe  court 
held  the  first  cause  of  action  good,  but  held  that 
the  second  cause  of  action  was  not  sound,  because 
competition  justified  the  defendant’s  conduct. 

(2)  Nor  do  even  the  plaintiffs  assert!  that  the 
sole  motive  of  the  Administrator  was  to  benefit 
consumers  by  bringing  about  a  reduction;  in  power 
rates.  Thus  on  page  26  of  their  brief,  plaintiffs, 
in  summarizing  their  Assignments  of  Error  state : 
“The  court  erred  in  failing  to  find  that  One  of  the 
purposes  in  making  the  loans  and  grants  in  the 
Alabama  cases  was  to  provide  a  market  for 
electricity  generated  by  the  Tennessee  Valley 
Authority.  ’  ’ 

It  is  obvious  that  the  Administrator  was  desir¬ 
ous,  through  the  financing  of  public  works,  to  bring 
about  an  increase  of  employment.  As  shown  above 
(p.  22)  only  a  very  small  portion  of  the  public 
works,  for  which  he  was  thus  granting  financial 
aid,  had  to  do  with  power  projects.  The  most  that 
could  possibly  be  said  (even  if  plaintiffs’  charges 
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were  true)  is  that,  in  connection  with  making  loans 
and  grants  for  certain  municipal  power  projects, 
including  those  involved  in  the  cases  at  bar,  the 
Administrator,  in  addition  to  his  primary  pur¬ 
pose  of  increasing  employment  through  the  con¬ 
struction  of  public  works  was  also  pleased  in  con¬ 
templating  the  fact  that  the  small  proportion  of 
electric  power  projects  which  would  thus  be  con¬ 
structed  would  lead  to  a  reduction  in  power  rates 
to  consumers.  Surely  that  incidental  subjective 
attitude  of  pleasure  cannot  make  his  conduct  ac¬ 
tionable.  Surely  it  cannot  be  true  that  the  de¬ 
fendants  in  the  Hern  case  or  the  Tugwell  case  or 
the  Edward  Hines  Trustee  case  or  the  Sprunt  case 
would  have  been  subject  to  injunction  if  it  had 
been  proved  that  they  had  the  mental  attitude  of 
pleasure  that  their  acts  would  bring  about  com¬ 
petition  with  the  plaintiffs  in  those  cases,  with 
resulting  reduction  of  prices  to  consumers. 

In  order  then,  even  on  their  own  theory  for 
plaintiffs  to  show  a  cause  of  action  against  the  Ad¬ 
ministrator,  it  would  be  necessary  for  them  to 
show — as  they  have  not  shoivn  and  have  net  even 
pretended  to  show — that  he  had  the  single  purpose 
of  causing  financial  loss  to  the  plaintiffs.  Even 
the  plaintiffs  do  not  venture  to  assert  that  the 
Administrator  was  motivated  by  a  desire  to  bring 
about  financial  loss  to  them — let  alone  that  such 
was  his  sole  purpose . 
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The  plaintiffs’  most  extreme  version  of  the  facts — based 
on  both  the  evidence  which  was  admitted  and  that 
which  was  excluded — shows  that  they  have  no  cause 
of  action 

: 

We  have  shown  that  plaintiffs’  interpretation  of 
the  evidence  is  incorrect. 

But,  we  shall  here  assume,  arguendo,  the  cor¬ 
rectness  of  their  most  extreme  version  of  all  the 
evidence — including  that  which  was  excluded — and 
show  that,  even  on  that  assumption,  plaintiffs  have 
no  cause  of  action.  [It  is  important  to  observe  that 
if  we  do  so,  then,  on  that  basis  alone,  all  errors  as¬ 
signed  for  exclusion  of  evidence  can  be  ignored.] 

i 

Plaintiffs,  be  it  noted,  do  not  assert  that  the  Ad¬ 
ministrator  has  acted  with  the  purpose  or  motive  of 
causing  them  financial  loss.  They  say,  merely,  that 
that  was  the  necessary  effect  of  what  he  is  trying  to 
do.  And  plaintiff’s  version  of  what  he  is  trying  to 
do  is  as  follows : 

i 

Plaintiffs'  Most  Extreme  Version  of  the  Facts 

The  Administrator  desired  to  benefit  the  public 
by  lowering  of  power  rates  to  consumers.  The 
cities  involved  in  the  cases  at  bar  had  the  same  de¬ 
sire.  That  desire  on  the  part  of  the  cities  ante¬ 
dated  the  enactment  of  the  federal  statutes  and  the 
appointment  of  the  defendant  as  Administrator. 

i 

For  prior  to  that  time  the  cities,  in  order  to  reduce 
rates  to  consumers,  had  wanted  to  build  and  oper¬ 
ate  municipal  power  plants  or  distribution  systems 
(and,  where  plaintiffs’  franchises  had  expired,  law- 
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fully  to  eliminate  plaintiffs’  competition).92  But 
the  cities  lacked  the  necessary  finances  to  construct 
their  own  plants.  The  Administrator,  joining  with 
the  cities  in  their  aims,  and  believing  with  them 
that  municipal  ownership  and  operation  would  thus 
benefit  power  consumers,  contracted  to  make  the 
loans  and  grants  to  the  cities  so  that  they  could 
build  their  own  plants.  His  aim  was  thus  to  benefit 
the  public.  He  did  not  desire  to  cause  loss  to  plain¬ 
tiffs.  But,  say  plaintiffs,  the  unavoidable  result 
will  be  that  the  plaintiffs  will  suffer  financial  loss 
of  customers  and  earnings.  He  must  be  deemed 
to  have  foreseen  that  such  must  be  the  result  of 
carrying  out  his  desire  to  benefit  the  public. 
Therefore,  plaintiffs  argue,  if  the  loans  and 
grants  are  unlawful,  as  in  excess  of  the  Adminis¬ 
trator’s  lawful  authority,  his  conduct  is  action¬ 
able  at  the  suit  of  the  plaintiffs. 

The  Hern  and  Tugwell  cases  show  that  the 
existence  of  such  consequences  gives  the  plaintiff 
no  right  to  relief.  That  the  defendant  is  intelli¬ 
gent  enough  to  be  aware  of  such  consequence  surely 
cannot  create  a  cause  of  action  against  him. 

Suppose  that  a  bank  officer  made  a  loan  to  a 
plaintiff’s  competitor,  the  loan  being  in  violation 
of  the  applicable  banking  statute.  As  we  have 
shown  above,  the  plaintiffs  would  have  no  cause 
of  action  against  the  bank  officer.  Suppose  that 
the  plaintiff  showed  that  the  officer  in  making  that 

92  See  discussion  swpra  (p.  160)  of  the  right  of  a  city  to 
oust  a  utility  company  whose  franchise  has  expired. 
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loan  did  so  because  he  thought  plaintiff’s  prices 
were  too  high  and  that  the  public  would  benefit 
from  a  reduction  in  prices  which  would  result  from 
the  advent  into  the  business  of  the  borrower,  who 
would  compete  with  the  plaintiffs.  Surely  that 
would  give  the  plaintiff  no  cause  of  action.  If  the 
courts  were  to  hold  to  the  contrary,  a  new  chapter 
in  litigation  would  be  opened  up,  and  obstructions 
to  honest  and  lawful  competition  would  be  substan- 
tiallv  furthered. 

%/  i 

So  in  the  case  at  bar :  The  mental  attitude  of  the 


defendant  Ickes  does  not  give  rise  to  a  justiciable 
controversy,  for  it  has  not  had  fruition  in  an  actual 
or  threatened  “action  of  a  definite  and  concrete 
character 99  constituting  an  interference  with  the 


rights  of  the  plaintiffs.  Ashwander  v.  United 
States,  297  U.  S.  288.  Since,  as  we  have  shown, 
his  threatened  acts  do  not  give  rise  to  a  justiciable 


controversy,  his  mental  attitude  cannot  create  one. 


So  far  as  the  right  to  sue  is  concerned  it  is  clear  that 
none  of  the  excluded  evidence  was  relevant 


If  every  bit  of  evidence  which  was  offered  and 
excluded  together  with  every  offer  of  proof,  be 
considered  as  if  that  evidence  had  been  admitted, 

and  if  that  be  added  to  the  evidence  which  was  ad- 

! 

mitted,  and  if  all  that  evidence  were  incorrectly 
interpreted  according  to  plaintiffs’  version  thereof, 
it  would  serve  at  most  to  prove  the  following: 
The  Administrator  desired  to  help ;  the  cities 
involved  in  the  cases  at  bar  to  carry  out  their  own 
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previous  desire  to  bring  about  municipal  owner¬ 
ship  and  operation  in  order  to  reduce  power  rates 
charged  to  consumers  in  those  cities.  If  it  be  as¬ 
sumed  that  all  the  excluded  evidence  had  been  in¬ 
troduced  and  that  it  had  proved  the  foregoing 
proposition,  we  submit  that  it  would  be  irrelevant, 
because,  for  the  reasons  heretofore  given,  it  would 
not  show  that  plaintiffs  have  a  standing  to  sue. 
There  was,  therefore,  no  error  in  excluding  the 
excluded  testimony. 

American  Bank  &  Trust  Co .  v.  Federal  Reserve  Bank 
was  based  upon  viciously  unfair  competition  by  the 
defendant.  There  is  no  such  element  in  the  cases  at 
bar 

The  ease  of  American  Bank  and  Trust  Co.  v. 
Federal  Reserve  Bank ,  256  U.  S.  350,  much  relied 
upon  by  plaintiffs  in  earlier  briefs,  related  to  un¬ 
fair  practices  by  a  competitor — unfair  competi¬ 
tion — and  is,  therefore,  obviously  not  in  point.  The 
question  there  considered  was  whether  a  bank,  in 
order  to  prevent  competition,  could  threaten  de¬ 
liberately  to  use  unfair  and  unusual  trade  prac¬ 
tices — not  in  the  ordinary  course  of  banking  busi¬ 
ness — which  would  seriously  cripple  or  ruin  rival 
banks.  The  Court  considered  the  question  on  de¬ 
murrer  to  a  bill  filed  by  country  banks  against  the 
defendant,  a  Federal  Reserve  Bank,  alleging  the 
following :  The  plaintiffs,  the  country  banks,  were 
not  members  of  the  Federal  Reserve  System.  An 
important  part  of  the  income  of  the  plaintiffs  was 
a  charge  for  the  services  rendered  by  them  in  pay- 
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ing  checks  drawn  upon  them  at  a  distance  and  for¬ 
warded,  generally  by  other  banks.  Banks  in  the 
Federal  Reserve  System  were  forbidden  to  make 
such  charges  to  other  banks  in  the  System.  Pur¬ 
suant  to  a  policy  of  the  Federal  Reserve  Board,  the 
defendant,  Federal  Reserve  Bank,  had  determined 
to  compel  the  plaintiffs  to  become  members  of  the 
Federal  Reserve  System  (or  at  least  to  open  a  non- 

i 

member  clearing  account  with  the  defendant)  and 
to  make  it  necessary  for  the  plaintiffs  to  maintain 
a  much  larger  reserve  than  they  needed,  thus  di¬ 
minishing  their  lending  power.  That  reduction  of 
their  lending  power,  coupled  with  the  ;  fact  that, 
when  they  became  part  of  the  Federal  Reserve 
System,  they  would  be  unable  to  make  charges  for 
out-of-town  checks  drawn  upon  them,  wbuld  drive 
some  of  the  plaintiffs  out  of  business  and  diminish 
the  income  of  all.  Yet  the  defendant  was  threaten¬ 
ing  to  use  an  unfair  coercive  device  which  would 
drive  the  plaintiffs  out  of  business  unless  they  came 
into  the  Federal  Reserve  System.  That  threatened 
device  was  as  follows:  Defendant  would  not  pre¬ 
sent  checks  on  the  plaintiffs  in  the  usual  way  but 

; 

would  accumulate  a  large  volume  of  such  checks 
and  then  cause  them  to  be  presented  for  payment 
in  cash.  This  would  require  plaintiffs  to  maintain 
so  much  cash  in  their  vaults  as  to  make  it  impos¬ 
sible  for  them  to  conduct  a  banking  business.  The 
bill,  therefore,  prayed  an  injunction  against  the 
defendant  collecting  and  presenting  cheeks  except 
in  the  usual  way.  The  Court  reversed  a  decree 
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which  had  dismissed  the  bill  for  want  of  equity  on 
demurrer.  The  Court  said  that  the  threatened  con¬ 
duct  of  the  defendant  teas  much  the  same  as  if  the 
defendant  had  organized  and  carried  into  effect  a 
run  on  the  plaintiff  banks.  Assuming  that  the  de¬ 
fendant  had  a  right  in  the  usual  way  to  present 
checks  for  collection  to  the  plaintiffs  payable  in 
cash,  the  defendant  could  not  lawfully,  unless  au¬ 
thorized  so  to  do  bv  a  valid  statute,  thus  accumulate 
them  and  present  them,  especially  when  it  was  actu¬ 
ated  by  what  Mr.  Justice  Holmes  called  ‘ 4  disin¬ 
terested  malevolence.” 93  The  court  said  (per  Mr. 
Justice  Holmes,  p.  358)  : 

Banks,  as  we  know  them,  could  not  exist  if 
they  could  not  rely  upon  averages,  and  lend 
a  large  part  of  the  money  that  they  receive 
from  their  depositors  on  the  assumption 
that  not  more  than  a  certain  fraction  of  it 
will  be  demanded  on  any  one  day.  If  with¬ 
out  a  word  of  falsehood,  but  acting  from 
what  we  have  called  disinterested  malevo¬ 
lence,  a  man  by  persuasion  should  organize 
and  carry  into  effect  a  run  upon  a  bank,  and 
ruin  it,  we  cannot  doubt  that  an  action  would 
lie.  A  similar  result,  even  if  less  complete 
in  its  effect,  is  to  be  expected  from  the  course 
that  the  defendants  are  alleged  to  intend; 

and  to  determine  whether  thev  are  author- 

•/ 

93  See  Appendix  pp.  62  and  65  for  a  discussion  of  Beardsley 
v.  Kilmer ,  236  N.  Y.  80,  Aikens  v.  Wisconsin ,  195  U.  S.  194, 
and  other  authorities,  showing  that  the  phrase  “disinter¬ 
ested  malevolence”  means  a  solely  malicious  motive. 
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ized  to  follow  that  course  it  is  not  enough 
to  refer  to  the  general  right  of  a  holder  of 
checks  to  present  them,  but  it  is  necessary  to 
consider  whether  the  collection  of  checks, 
and  presenting  them  in  a  body,  for;  the  pur¬ 
pose  of  breaking  down  the  petitioner’s  busi¬ 
ness  as  now  conducted,  is  justified  by  the  ul¬ 
terior  purpose  in  view.  j 

In  other  words,  on  the  facts  alleged  in  plaintiffs’ 
bill,  the  court  held  that  the  defendant  wais  threat¬ 
ening  maliciously  to  use  unfair  means  in  order  to 
prevent  competition  by  plaintiffs.  It  was  |a  case  of 
viciously  unfair  competition.  Accordingly,  the  de¬ 
cree  dismissing  the  bill  was  reversed  and!  the  case 
remanded  for  trial. 

It  is  clear  that  the  American  Bank  and  Trust  Co, 

case  has  no  application  to  the  case  at  bar.  The 

! 

competition  between  the  plaintiffs  and  the  cities 
will  be  lawful  and  will  involve  no  unfair  competi¬ 
tion. 

The  court  did  not  hold  that  the  defendant  was 
doing  an  act  which  it  had  a  lawful  right  to  do,  and 

i 

that  it  was  liable  merely  because  it  was  doing  so 
with  a  malicious  motive.  The  court  held  that  the 

i 

defendant  was  violating  the  statute ;  for,:  while  it 
had  a  right  under  the  statute  to  present  checks  for 
collection,  it  had  no  right  to  accumulate  them  and 
present  them  not  in  the  ordinary  course  of  business. 
The  statute  therefore  did  not  justify  the  defend- 

j 

ant’s  conduct.  It  was  therefore  guilty  of  an  ac¬ 
tionable  wrong  because  (1)  it  engaged  in  unfair 
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competition  plus  (2)  the  fact  that  it  was  acting  with 
a  solely  malicious  motive. 

Pursuant  to  the  remand,  the  case  was  tried  by  the 
District  Court  which,  upon  the  evidence,  found  that 
the  defendant  had  not  accumulated  checks  as 
charged  in  the  plaintiffs’  bill  and  had  expressed 
its  willingness  to  accept  payment  in  drafts  at  par, 
and  that  defendant  “was  not  inspired  by  any 
ulterior  purpose  to  coerce  or  injure”  the  plaintiffs, 
the  Supreme  Court  affirmed  a  decree  dismissing  the 
bill  (262  U.  S.  243).  In  so  doing,  it  pointed  out 
that  there  was  no  doubt  that  the  proposed  conduct 
of  the  defendant  would  subject  the  plaintiffs,  the 
country  banks,  to  loss  due  to  the  fact  that  collec¬ 
tions  would  be  handled  by  the  defendant  in  such  a 
way  that  the  plaintiffs  could  not  continue  to  collect 
charges  as  theretofore ;  but  held  that  plaintiffs  had 
no  redress  from  such  loss  resulting  from  legitimate 
competition,  saying  (p.  648) : 

Country  banks  are  not  entitled  to  protection 
against  legitimate  competition.  Their  loss 
here  shown  is  of  the  kind  to  which  business 
concerns  are  commonly  subjected  when  im¬ 
proved  facilities  are  introduced  by  others, 
or  a  more  efficient  competitor  enters  the 
field.  It  is  damnum  absque  injuria. 

In  the  Bank  cases  the  defendant  was  a  competi¬ 
tor  of  the  plaintiff.  The  Supreme  Court  in  both 
of  its  opinions  so  regarded  it.  But  even  if  not, 
strictly  speaking,  a  competitor,  it  was  at  least,  in 
the  position  of  a  parent  company  engaged  in  unfair 
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practices  in  aid  of  competition  by  its  subsidiaries 
with  the  plaintiffs.  But  even  if  that  factor  were 
ignored  and  the  Reserve  Bank  were  regarded  as  a 
third  person,  the  situation  is  totally  different  from 
that  in  the  cases  at  bar.  If  the  Administrator  were 
using  unfair  trade  practices  by  starting  a  boycott 

among  customers  of  the  plaintiffs  to  aid  the  com- 

! 

petition  of  the  cities,  then  the  situation  would  be 
comparable.  But  here  the  most  that  can  be  said 
is  that  the  Administrator  is  aiding  the  cities’  fair, 
bona  fide,  and  lawful  competition.  There  is  not 
the  slightest  intimation  that  the  cities  intend  to 
use  any  unfair  trade  practices  or  that  the  Admin- 

i 

istrator  is  threatening  such  conduct. 

i 

(C)  Plaintiffs’  unfounded  charge  that  the  Administrator 
is  regulating  the  rates  of  the  cities  and  thereby 
indirectly  regulating  the  plaintiffs’  rates 

; 

It  is  clear  that,  under  the  existing  contracts,  the 
Administrator  and  the  United  States  will  have 
(1)  no  control  of  the  cities’  rates,  (2)  no  power  to 
compel  the  purchase  of  power  by  the  Alabama 
cities  and  TVA,  and  (3)  no  power  to  compel  any 
city  to  oust  any  of  the  plaintiffs  whose  franchise 
has  expired.94 

94  In  Greenwood  County  v.  Duke  Power  Co.,  81  F.  (2d) 
986  (C.  C.  A.  4),  the  Court  said  (p.  996) :  “The  learned  judge 
below  was  of  opinion  that  the  action  of  the  administrator 
should  be  condemned,  because  the  county  would  be  enabled 
by  the  loan  and  grant  to  establish  an  enterprise  which  could 
and  would  charge  lower  rates  than  plaintiffs  were  charging 
and  thus  constitute  a  ‘yardstick’  by  which  plaintiffs’  rates 
would  be  affected.  We  cannot  see,  however,  that  the  inti- 
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There  is,  of  course,  no  occasion  for  the  court  to 
consider  the  contents  of  any  of  the  contracts  except 
those  now  in  existence.  The  court  will  recall  that 
it  remanded  the  Alabama  Power  Company  cases 
because  of  the  fact  that  certain  old  agreements 
involved  in  those  cases  had  been  cancelled  and  new 
agreements  substituted.  It  is  those  new  agree¬ 
ments  which  are  now  before  the  court  for  consid¬ 
eration.  An  injunction  will  not  be  granted  where 
the  defendant  is  without  power  to  accomplish  that 
which  it  is  alleged  he  is  attempting  to  do. 

And  even  if  there  were  wrrongs  once  contem¬ 
plated  but  abandoned,  that  wrould  not  justify  in¬ 
junctive  relief,  for  an  injunction  looks  to  the  fu¬ 
ture.  1  In  Industrial  Association  v.  United  States , 
268  U.  S.  64,  84,  it  was  said : 

However  this  may  be,  and  whatever  may 
have  been  the  original  situation,  the  prac¬ 
tice  wns  abandoned  long  before  the  present 
1  suit  wras  instituted,  and  nothing  appears  by 
w*av  of  threat  or  otherwise  to  indicate  the 

dental  effect  which  the  construction  of  the  county  project 
may  have  on  plaintiff's  rates  has  any  bearing  on  the  ques¬ 
tion.  The  county  has  the  right  to  engage  in  the  enterprise 
notwithstanding  the  effect  of  its  competition  upon  the  busi¬ 
ness  of  plaintiffs.  Paget  Sound  Co.  v.  Seattle ,  291  U.  S. 
619,  54  S.  Ct.  542,  76  L.  Ed.  1025;  Madera  W  atei'works  v. 
Madera ,  228  U.  S.  454,  33  S.  Ct.  571,  57  L.  Ed.  195.  And 
notwithstanding  that  the  loan  and  grant  to  establish  the 
enterprise  are  made  by  the  administrator,  the  fact  remains 
that  the  business  is  its  business  and  subject  to  its  control. 
If  a  ‘yardstick’  is  established,  it  is  the  county’s  yardstick 
subject  to  the  control  of  the  state,  not  of  the  federal 
government.”  [Emphasis  added.] 
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probability  of  its  ever  being  resumed. 
Under  these  circumstances,  there  is  no  basis 
for  present  relief  by  injunction.  United 
States  v.  United  States  Steel  Cotp.,  251 
U.  S.  417,  444,  445,  64  L.  Ed.  343,  350,  351, 
8  A.  L.  R.  1121,  40  Sup.  Ct.  Rep.  293. 


See  also  Barker  Painting  Co.  v.  Local  No.  734 , 
281  U.  S.  462,  463-464;  Panama  Refining  Co.  v. 
Ryan,  293  U.  S.  388,  412,  413 ;  Nashville  C.  &  St.  L. 
R.  Co.  v.  Walters,  294  U.  S.  405,  415;  Hicklin  v. 
Coney ,  290  U.  S.  169,  172-173.95 


(D)  Plaintiffs’  unfounded  charge  that  the  administrator 
threatened  that  if  plaintiffs  would  not  reduce  their 
rates  he  would  make  loans  and  grants  to  the  cities, 
thus  trying  to  coerce  plaintiffs  into  reducing  their 
rates 


One  of  plaintiffs’  charges  is  that  the  Adminis¬ 
trator  endeavored  to  coerce  the  plaintiffs,1  into  di¬ 
rect^  reducing  their  rates  by  threatening  to  make 
loans  and  grants  to  the  cities  if  plaintiffs  would  not 
act  in  accordance  with  the  Administrator’s  demands 

95  In  Ashwander  v.  Tennessee  Valley  Authority 297  U.  S. 
288,  the  Court  said  (p.  325)  :  | 

“Examining  the  present  record,  we  find  no  ground  for  a 
demand  by  plaintiffs  except  as  it  related  to  the  contracts 
between  the  Authority  and  the  Alabama  Power  Company. 
And  as  the  contract  of  May  21. 193 with  the  Electric  Home 
and  Farm  Authority,  Inc.,  and  that  of  August  9\  193J+.  for 
an  option  to  the  Authority  to  acquire  urban  distribution 
systems,  are  understood  to  he  inoperative,  the  only  remain¬ 
ing  questions  that  plaintiffs  are  entitled  to  raise  concern 
the  contract  of  January  4,  1934,  providing  for  the  pur¬ 
chase  of  transmission  lines  and  the  disposition  of  power.” 
[Italics  added.] 
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for  lower  rates.  The  lower  court  found  to  the  con¬ 
trary  and  the  evidence  does  not  justify  any  such 
charge. 

Assuming,  however,  arguendo,  that  the  Adminis¬ 
trator,  in  the  past,  had  at  one  time  made  such  an 
effort  to  compel  the  plaintiffs  to  reduce  their  rates, 
that  can  give  them  no  present  cause  of  action 
against  him.  Plaintiffs  do  not  assert  that  the  Ad¬ 
ministrator  is  now  making  any  such  threat.  On  the 
contrary,  their  contention  is  merely  that  he  once 
had  such  a  purpose;  and  that  not  having  succeeded 
in  accomplishing  that  purpose,  he  will  now,  unless 
enjoined,  make  the  loans  and  grants  which  will  en¬ 
able  the  cities  either  (a)  to  compete  with  plaintiffs 
so  as  to  cause  them  financial  loss  or  (b)  to  terminate 
such  of  the  plaintiffs’  franchises  as  have  expired. 
Even  assuming,  then,  that  the  Administrator,  at 
some  previous  time,  had  made  an  effort  to  compel 
plaintiffs  to  reduce  their  rates,  clearly  plaintiffs 
would  have  no  present  cause  of  action  against  him 
and  certainly  no  right  to  injunctive  relief.  In¬ 
deed,  it  is  clear  that  plaintiffs  are  not  asking 
injunctions  to  prevent  the  Administrator  from 
trying  to  coerce  plaintiffs  into  directly  reducing 
their  rates ;  that  is  to  say,  plaintiffs  do  not  assert 
that  the  Administrator  is  now  threatening  that  he 
will  make  loans  and  grants  unless  plaintiffs  reduce 
their  own  rates;  on  the  contrary,  they  are  charg¬ 
ing  that,  regardless  of  what  plaintiff's  may  do  with 
respect  to  their  rates,  the  Administrator  will  make 
the  loans  and  grants  to  the  cities  unless  enjoined. 
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(E)  Plaintiffs’  unfounded  charge  that  the  Administra¬ 

tor  is  requiring  the  Alabama  cities  to  purchase  their 
power  from  T.  V.  A.  ! 

Plaintiffs  also  charge  that  the  Administrator 
made  contracts  for  loans  and  grants  to  the  Ala¬ 
bama  cities  on  condition  that  the  cities  would  pur¬ 
chase  their  power  from  T.  V.  A.  (with  the  rates  for 
sale  of  power  by  the  cities  to  be  determined  by 
T.  V.  A.).  The  short  answer  to  those  charges  is  the 
same  as  that  just  discussed.  For  as  showii  above, 
(1)  all  such  provisions  have  been  eliminated  from 
the  existing  contracts  and  (2)  the  cities  are  as  free 
as  the  air  to  buy  their  power  from  the  plaintiff, 
Alabama  Power  Company,  if  they  so  desire;  the 
evidence  shows  that  the  cities  have  no  existing 
present  contracts  for  purchase  of  powTer  from 
T.  V.  A. 

(F)  The  Administrator  is  not  requiring  any  city  to  order 
any  plaintiff,  whose  franchise  has  expired,  to  cease 
operating  in  that  city 

l 

In  none  of  the  contracts  is  there  any  provision 
requiring  any  city  to  oust  any  of  the  plaintiffs 
whose  franchise  has  expired.96  That  is  purely  a 
question  for  determination  by  the  city  in  its  own 
volitional  discretion.  If  any  city,  having  con¬ 
structed  its  own  plant,  determines  that  it  is  wise 
to  order  the  utility  company,  not  having  a  fran- 

96  The  original  contract  with  the  City  of  Hominy,  Okla¬ 
homa,  provided  that  the  City  would  eliminate  all  competi¬ 
tion.  That  provision  was  subsequently  abandoned  in  the 
new  contract.  The  case  of  Oklahoma  Utilities  Company 
with  respect  to  the  loan  and  grant  to  the  City  of  Hominy 
has  been  dismissed,  the  plaintiff  and  the  City  having 
reached  a  settlement.  1 
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chise,  to  cease  operations,  that  will  be  the  result  of 
the  fact  that  the  city  has  a  right  to  build  and  oper¬ 
ate  its  own  plant  and,  of  its  own  volition,  deter¬ 
mines  that  its  own  plant  can  adequately  serve  its 
citizens.  See  discussion  of  that  point,  supra, 

p.  160. 

(G)  Plaintiffs’  unfounded  charge  that  the  Administrator 
interfered  with  negotiations  for  the  sale  of  plaintiffs’ 
properties  to  the  cities 

Plaihtiffs  charge  that  the  Administrator  made 
the  contracts  calling  for  the  loans  and  grants  with 
the  purpose  or  effect  of  interfering  with  the  nego¬ 
tiations  between  Alabama  Power  Company  and 
certain  of  the  Alabama  cities  for  the  purchase  by 
those  cities  of  the  company’s  plants.  We  have 
showm  above  (pp.  60  to  67)  that  that  charge 
is  not  borne  out  by  the  evidence.  Moreover,  that 
plaintiffs  cannot  support  their  contention  that 
P.  W.  A.  interfered  with  negotiations  for  the  sale 
by  plaintiffs  of  their  properties  to  any  cities  is 
made  clear  by  the  following:  One  of  the  instances, 
much  stressed  at  the  trial  by  plaintiffs  and  in  their 
pleadings,  where  P.  W.  A.  has  thus  interfered,  was 
the  City  of  Florence,  Alabama.  But  plaintiffs  now 
admit  that  the  plaintiff,  Alabama  Power  Company, 
after  the  cases  were  tried  in  the  court  below,  sold  its 
property  in  the  City  of  Florence  to  that  city.  It  is 
also  to  be  noted  that  the  suit  of  Oklahoma  Utilities 
Company  with  respect  to  the  City  of  Hominy  and 
the  case  of  Texas  Utility  Company  with  respect  to 
the  City  of  Plainview  (both  of  which  cases  were 
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tried  together  with  the  eases  now  on  appeal)  have 
been  dismissed  by  those  plaintiffs  because  of  settle¬ 
ments  made  by  these  plaintiffs  with  those  respec¬ 
tive  cities.  ! 

(H)  The  Administrator  will  not,  if  permitted  to  carry 
out  his  contracts  with  the  cities,  be  in  any  way 
engaged  in  competition  with  plaintiffs 

! 

The  suggestion  that,  because  the  United  States 
will  own  the  revenue  bonds  of  those  cities  to  which 
it  will  make  loans,  it  will  be  a  competitor ;  of  the 
plaintiffs  is  clearly  untenable.  Were  that  true,, 
then  banks  and  insurance  companies  !  which 
have  bought  millions  of  dollars  of  such;  bonds 
would  be  acting  beyond  their  powers  because 
patently  they  have  no  right  to  engage  jin  the 
operation  of  power  plants  and  the  like.!  That 
the  bonds  will  be  payable  solely  out  of  revenues 
does  not  make  such  purchasers  copartners  or  joint 
adventurers  in  the  enterprise.  The  bonds  are  pay¬ 
able  in  fixed  amounts,  not  in  a  proportion  of  net 
earnings ;  and,  of  course,  there  is  no  liability  upon 
the  holders  of  the  bonds  for  losses  incurred  in  the 
business. 

In  Arkansas-Missouri  Power  Co.  v.  Kennett,  78 
Fed.  (2d)  911  (C.  C.  A.  8th),  a  P.  W.  A.  case  sim- 

i 

ilar  to  the  eases  at  bar,  the  court  said : 

The  United  States  is  not  proposing  to  be¬ 
come  a  competitor  of  the  power  company. 
It  will  have  no  right,  title,  or  interest  in 
the  plant  when  completed  and  nothing  to  do 
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with  operating  it.  The  destruction  of  the 
power  company’s  property  will  come  about 
by  reason  of  the  city’s  operation  of  the  plant 
when  erected.  The  position  of  the  United 
States  is  that  of  a  lender  of  money,  a  buyer 
of  bonds,  and  giver  of  gifts. 

To  the  same  effect  see  Kansas  Gas  &  Electric  Co-. 
v.  City  of  Independence ,  79  Fed.  (2d)  638  (C.  C.  A. 
10th)  ;  Missouri  Utilities  Co.  v.  City  of  California, 
8  Fed,  Supp.  454. 

Such  revenue  bonds  have  been  issued  by  munici¬ 
palities  and  state  agencies  for  many  years  in  very 
substantial  amounts  and  many  of  them  are  held 
by  institutional  investors  such  as  banks  and  in¬ 
surance  companies.  See  pamphlet  entitled  “Rev¬ 
enue  Bond  Financing  by  Political  Subdivisions”, 
prepared  by  Federal  Emergency  Administration  of 
Public  Works;  and  discussion,  supra,  pp.  27-28; 
see  also  Puget  Sound  Power  &  Light  Co.  v.  Seattle, 
291  U.  S.  619,  630.  No  one  has  ever  suggested  that 
the  holders  of  such  bonds  are  engaged  in  the  busi¬ 
ness  of  the  borrower.07 

Nor  will  the  Administrator  be  engaged  in  com¬ 
petition  with  the  cities  merely  because  he  is  mak- 

97  It  is  significant  that  a  covenant  not  to  engage  in  a  com^ 
peting  business  is  held  not  to  be  violated  where  the  cov¬ 
enantor  makes  a  loan  to  a  competing  enterprise,  even  though 
a  mortgage  is  taken  and  it  is  expected  that  the  loan  will  be 
repaid  solely  out  of  earnings.  See  Bird  v.  Lake,  1  Hem.  & 
Miller  338;  Gallup  Electric  Light  Co.  v.  Pacific  Improve¬ 
ment  Co.,  16  N.  Mex.  86,  94;  Parkinsons  Appeal,  78  Pa.  196, 
203;  McKeighan  Wachter  Co.  v.  Stcanson,  138  Wash.  682; 
High  Injunctions,  Sec.  1176. 
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ing  grants  to  them.  If  some  private  person  were 
making  a  gift  of  even  100%  of  the  cost  of  those 
plants  to  the  cities,  but  with  no  right  whatsoever  to 
operate  or  control  the  operations  of  thos$  plants, 

i 

clearly  he  would  not  be  engaged  in  competition  with 
the  plaintiffs. 

The  lower  court  found  (Finding  38,  R.jl,  463)  : 
“Neither  the  United  States  nor  anv  of  the  defend- 

i 

ants  has  any  power  to  control  the  operation  of  the 
projects  after  construction  is  completed.” 

Moreover,  the  Dern  and  Tugweil  cases  show  that 
the  plaintiffs  would  have  no  cause  of  action,  even  if 
the  Administrator  were,  by  his  acts,  bringing  the 
United  States  into  direct  competition  with  plain¬ 
tiffs.  In  the  Dern  case  it  was  alleged  and  admitted 
that  the  lessee,  the  Mereur  Corporation,  was  a  mere 

j 

dummy  or  agent  of  the  government  which  was  it¬ 
self  engaged  in  direct  competition  with  petitioners. 

In  the  Tugweil  case  there  was  no  intervening 
third  person,  but  the  government  itself  was  pro¬ 
posing  to  engage  in  direct  competition  with  the 
plaintiff  property  owner.  And  yet,  although  this 
court  held  that  the  act  of  the  defendant  govern¬ 
ment  officer  was  unconstitutional,  nevertheless  it 
held  that  the  plaintiff,  competitor,  as  property 
owner,  had  no  standing  to  question  that  unlawful 
conduct. 

Irrelevant  propositions  not  denied  by  the  Government 

Plaintiffs,  in  their  earlier  briefs  in  these  cases, 
set  up  certain  straw  propositions  which  they  incor- 

119915—37 - 15 
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reetly  ascribe  to  us  and  then  knock  them  down.  To 

avoid  needless  disputation  about  the  obvious,  we 

shall  note  and  brieflv  comment  on  those 

«/ 

propositions : 

We  do  not  assert  that  a  defendant  can  never , 
under  any  circumstances ,  be  liable  for  financial  loss 
to  a  plaintiff  for  inducing  the  severance  of  exist¬ 
ing  business  relations  with  persons  who  are  not 
contractually  obligated  to  continue  their  business 
relations  with  plaintiff.  Nor  do  we  assert  that  a 
defendant  is  never ,  under  any  circumstances , 
liable  to  a  plaintiff  (a)  unless  his  act  is  either  the 
sole  or  immediate  cause  of  financial  loss  to  the 
plaintiff,  or  (b)  merely  because  the  damage  to 
plaintiff  results  from  the  intervening  lawful  act 
of  a  third  person. 

Cases  cited  by  plaintiffs  to  refute  such  sweeping 
generalizations  are  irrelevant.  We  admit  that 
there  are  some  circumstances  in  which  a  defendant 
is  liable  for  depriving  a  plaintiff  of  such  customers 
(i.  e.,  where  he  uses  fraud  or  coercion  on  the  cus¬ 
tomers).  But  there  are  no  cases  holding  a  de¬ 
fendant  liable  where  the  loss  of  customers  is  due 
to  bona  fide,  fair,  voluntary,  and  lawful  competi¬ 
tion.  That  absence  of  authority  is  due  to  the  high 
regard  of  the  law  for  honest  and  lawful  competi¬ 
tion  and  its  unwillingness  to  retard  it  and  to  protect 
purely  fortuitous  factual  monopolies .08 

08  That  is  the  basis  of  the  Dern  and  EUerman  cases  and 
the  other  numerous  cases  cited,  supra.  Those  cases  were 
not  decided  against  the  plaintiffs  merely  on  the  ground 
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Plaintiffs  in  earlier  briefs  have  also  cited  cases 
like  The  Malcolm  Baxter  Jr.,  277  U.  S.  323  and 
Milwaukee  etc.  Ry.  Co.  v.  Kellogg,  94  U.jS.  469. 
Such  cases  are  at  most  to  the  effect  that  in  deter¬ 
mining  the  legal  responsibility  of  the  defendant 
for  a  tort,  two  factors  must  be  considered:  (1) 
The  plaintiff  must  first  show  that  the  defendant’s 
act  is  a  factual  cause  of  the  damage  to  the  plaintiff ; 
that  is,  he  must  show  that,  as  a  scientific  fact,  the 
defendant’s  act  was  part  of  a  chain  of  circum¬ 
stances  leading  to  the  plaintiff’s  damage.  Of 
course,  for  such  purposes,  it  does  not !  matter 
whether  there  are  other  contributing  causes  or 
whether  the  defendant’s  act  is  the  immediate  cause 
of  the  damage.  The  cases  cited  by  plaintiffs  are 
simply  to  that  effect.  (2)  But  even  if  the  plain¬ 
tiff  has  shown  that  as  a  matter  of  fact  the  defend¬ 
ant ’s  act  is  one  of  the  causes  of  the  plaintiffs’  dam- 

i 

age,  he  must  go  further  and  show  that  it  is  what 
the  courts  call  a  “ legal  cause.”  For  the  courts  do 
not  hold  defendants  liable  for  all  the  actual  effects 
of  their  acts.  The  law,  as  a  matter  of  policy,  puts 

limits  upon  liability.  Indeed,  the  very  cases  cited 

. 

j 

that,  although  the  defendant  had  committed  an  unlawful 
act,  he  escaped  liability  for  damage  resulting  to  the 
plaintiff  merely  because  of  the  intervening  acts  of  a  third 
person  who  would  have  had  the  right,  uninfluenced  by 
the  plaintiffs’  unlawful  conduct,  to  do  the  thing  which 
caused  the  damage.  Those  cases  were  decided  against  the 
plaintiffs  solely  on  the  ground  that  the  intervening  lawful 
acts  of  the  third  person  consisting  of  bona  fide  and  lawful 
competition  and  that  competition  caused  the  damage. 


214 


by  plaintiffs  {The  Malcolm  Baxter  Jr.  and  Mil¬ 
waukee  etc.  By.  Co.  v.  Kellogg ,  supra )  are  cases 
where  the  court  held  that,  although  the  defend¬ 
ant's  acts  were  among*  the  actual  causes  of  the 
plaintiffs’  damage,  the  defendant  was  not  legally 
liable. 

And  that  is  precisely  the  point  of  the  Bern , 
Tug  well,  and  like  cases:  The  defendant’s  acts  in 
those  cases  were  undoubtedly  (1)  in  the  factual 
chain  of  events  which  made  possible  the  competi¬ 
tion  which  led  to  plaintiffs’  financial  loss:  but  (2) 
legal  liability  was  denied  because  of  the  court’s 
policy  of  regard  for  lawful  competition. 

It  is  not  true  that  a  defendant  is  guilty  of  a  tort 
against  a  plaintiff  if,  without  the  use  of  fraud  or 
threats  of  force  of  coercion,  the  defendant  merely 
makes  it  possible  for  a  third  person  voluntarily  to 
do  an  act  which  causes  loss  to  the  plaintiff.  All 
the  cases  in  which  a  defendant  has  been  held  liable 
for  bringing  about  the  conduct  of  third  persons 
which  cause  financial  loss  to  a  plaintiff  are  cases 
where  either  the  defendant  (1)  practiced  fraud,  or 
(2)  used  threats  of  force,  or  (3)  intimidation, 
or  (4)  coercion,  or  (5)  where  the  third  per¬ 
son’s  act  was  in  some  other  manner  involuntary. 

Plaintiffs  assert  that  there  are  cases  where  in 
the  absence  of  fraud,  force,  coercion,  etc.,  the  de¬ 
fendant  has  been  liable  for  loss  caused  by  the  vol¬ 
untary  lawful  act  of  a  third  person  where  the  de¬ 
fendant  induced  or  persuaded  that  third  person  to 
do  the  acts  which  caused  the  loss,  and  the  defend¬ 
ant  in  thus  persuading  the  third  person  was  acting 
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with  a  malicious  motive.  No  cases  have  been  cited 
to  that  effect  by  plaintiffs,  with  the  possible  excep¬ 
tion  of  Tasker  v.  Stanley ,  153  Mass.  148,  which  was 
dictum,  inasmuch  as  the  judgment  there  was  for 
the  defendant;  and  there  was  no  mixture  of  mo¬ 
tives.  And  there  Judge  Holmes  (later  Mri  Justice 
Holmes)  said: 

But,  in  order  to  make  a  man  who  has  no 
special  influence  or  authority  answerable  for 
mere  advice  of  this  kind  because  it  is  fol¬ 
lowed,  we  think  that  it  ought  to  appear  that 
the  advice  was  not  honestly  given ,  that  it  did 
not  represent  his  real  opinions ,  or  that  it  was 
given  from  malevolent  motives;  and  so  are 
all  the  cases.  j 

But  even  assuming  that  there  were  such  cases, 
they  are  here  irrelevant,  for,  as  we  have  demon¬ 
strated,  (1)  there  is  no  element  of  malice  (and  cer¬ 
tainly  no  unmixed  malice)  in  the  cases  at|bar,  and 

i 

(2)  no  inducement  or  persuasion. 


6.  PRIVATELY  OWNED  UTILITY  COMPANIES  ARE  NOT  LIKE 


THE  TOWNSHIP  IN  THE  TUG  WELL  CASE 

j 

Plaintiffs  may  possibly  suggest  that  sl  utility 
company  as  competitor  is  like  the  township,  as 
landowner  in  the  Tugwell  case.  But  what  this 
Court  said  in  the  Tugwell  case  of  the  sovereign 
character  of  the  township  will  dispose  of  ianv  such 
suggestion. 

While  a  utility  company  is  a  grantee  of  the  state, 
it  patently  is  not,  like  a  city  or  a  township,  a 
political  subdivision  of  the  state  exercising,  locally, 
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the  sovereign  power  of  the  state."  It  does  not, 
like  a  city  or  township,  exercise  its  powers  for  the 
sole  benefit,  profit,  and  prosperity  of  the  pub¬ 
lic.  When  a  city  or  township  acts  in  a  proprietary 
capacity  it  is  nonetheless  acting  exclusively  for  the 
public  good.  But  the  plaintiff  utility  companies 
are  of  course  privately  owned  enterprises.  They 
are  in  business  for  private  profit — a  perfectly  legit¬ 
imate  dim  which  the  Government  in  no  manner  as¬ 
serts  to  be  not  in  all  respects  proper  and  legitimate. 
But  it  would  be  absurd  to  say  that,  because  those 
utility  companies  have  a  limited  immunity  from 
competition,  and  because — due  to  the  fact  that  they 
are  using  the  cities’  streets — they  have  certain  obli¬ 
gations  under  their  franchises  to  render  adequate 
service  and  the  right  not  to  have  their  rates  fixed 
at  so  unduly  low  a  figure  as  to  be  confiscatory — it 
would  be  absurd,  we  repeat,  to  assert  that  they  are 
in  any  real  sense,  for  the  purposes  of  the  present 
case,  agencies  of  the  sovereign  state  in  such  a  way 
as  to  give  them  a  character  at  all  similar  to  the 
township  in  the  Tugwell  case.  Governmental 
agencies,  like  the  cities,  or  like  the  township  in  the 
Tugwell  case,  have  the  right  to  exercise,  for 
the  benefit  of  all  their  citizens,  the  sovereign  power 

90  In  Ashton  v.  Cameron  Water  District*  298  IT.  S.  513, 
relating  to  an  irrigation  district  organized  to  “furnish  water 
for  irrigation  and  domestic  use ”  the  Court  held  that  the  dis¬ 
trict  was  “a  'political  subdivision  of  the  State,  created  for 
the  local  exercise  of  her  sovereign  power.”  See  also  United 
States  v.  Railroad  Co .,  IT  Wall.  322,  329. 
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to  engage  in  the  proprietary  business  of  owning 
land  or  manufacturing  and  selling  electricity.  In 
a  contest  which  involves  pitting  the  proprietary 
rights  of  such  sovereign  agencies  of  the  state 
against  privately-owned  utility  corporations,  the 
Supreme  Court  has  in  an  unbroken  line  of 
precedents  sustained  the  rights  of  the  cit'ies — for 
the  very  good  reason  that  the  cities  are  acting  for 
the  benefit  of  all  their  citizens  and  without  private 
profit,  while  the  utility  companies  are  seeking  to 
maintain  a  fortuitous  factual  monopoly  the  profits 
of  which  go  to  the  hands  of  a  relatively  few  per¬ 
sons — and,  those  few  are  often  nonresidents  of  the 

i 

citv  and  the  state. 

It  should  be  noted  that  the  unsuccessful  petition¬ 
ers  in  the  Deni  case  were  publicly  regulated  utility 
companies.  See  supra,  p.  129,  note  51.100 

i 

7.  The  intervening  acts  of  the  cities,  as  agents  of  the 
sovereign  states,  in  any  event,  would  prevent  plain¬ 
tiffs  from  suing  the  defendants 

The  cities,  in  engaging  in  the  construction  and 
operation  of  power  plants,  are  exercising  the  sov¬ 
ereign  powers  of  their  respective  states,  reserved 
to  the  states  by  the  Constitution.  See  United 
Sta  tes  v.  Ba  il  roa  d  Co.,  17  Wall.  322,  329.  j  In  Ash- 

300  Ellerman.  in  Railroad  v.  Eller  man.  supra ,  as  assignee 
of  the  rents  of  a  wharf  owned  by  the  city  of  New  Orleans, 
was  far  closer  to  exercising  sovereign  powers  thaii  is  a  pub¬ 
lic  utility,  for  he  was  the  assignee  of  a  sovereign  entity  like 
the  township;  but  Ellerman  was  acting  for  his  own  private 
gain.  Unlike  the  township  in  the  Tugwell  case,  he  was 
denied  the  right  to  sue. 

j 
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ton  v.  Cameron  County  Water  Improvement  Dis¬ 
trict,  298  U.  S.  513,  relating  to  an  irrigation  dis¬ 
trict  organized  to  “furnish  water  for  irrigation 
and  domestic  use”,  the  court  held  that  the  district 
was  a  “political  subdivision  of  the  state,  created 
for  the  local  exercise  of  her  sovereign  powers” 
Accordingly,  what  was  said  in  American  Banana 
Co.  v.  United  Fruit  Co.,  213  U.  S.  347,  358,  is  ap¬ 
plicable  here.  There  the  defendant,  in  order  to 
maintain  its  monopoly  of  the  fruit  business  and  to 
prevent  the  plaintiff  from  engaging  in  competition 
with  defendant,  persuaded  the  Government  of 
Costa  Rica,  by  the  use  of  force,  to  interfere  with 
the  plaintiff’s  operation  of  its  banana  plantation. 
Rut  for  the  intervening  acts  of  Costa  Rica,  the  de¬ 
fendant  would  clearly  have  been  liable  under  the 
anti-trust  laws  of  the  United  States.  But  the  court 
held  that,  because  of  the  intervening  acts  of  Costa 
Rica,  the  defendant  was  not  liable,  saying : 

The  fundamental  reason  why  persuading 
a  sovereign  power  to  do  this  or  that  cannot 
be  a  tort  is  not  that  the  sovereign  cannot 
be  joined  as  a  defendant  or  because  it  must 
be  assumed  to  be  acting  lawfullv  *  *  *. 

The  fundamental  reason  is  that  it  is  a  con¬ 
tradiction  in  terms  to  sav  that  within  its 

•/ 

jurisdiction  it  is  unlawful  to  bring  about  a 
result  that  it  declares  bv  its  conduct  to  be 
desirable  and  proper. 

So,  that  even  if  the  Administrator  had  “mali¬ 
ciously”  persuaded  the  cities  (agents  of  the  sev¬ 
eral  States,  and  exercising  the  “sovereign  powers” 
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of  those  States)  to  engage  in  competition  with 
plaintiffs,  there  could  be  no  liability.  The  cases  at 
bar  are,  indeed,  stronger  for  the  defendants  than 
the  American  Banana  case.  For  in  that!  case  the 
sovereign,  persuaded  by  the  defendant,  was  doing 
acts  of  violence  and  may  well  have  been  acting 

j 

contrary  to  its  own  laws,101  whereas  here,  the  sov¬ 
ereign  states,  through  their  cities,  are  acting  vol¬ 
untarily  in  accordance  with  their  own  laws  and 
pursuant  to  the  sovereign  powers  reserved  to  them 
under  the  Constitution  of  the  United  States.10' 

11  i 

THE  PROPOSED  LOANS  AND  GRANTS  ARE  AUTHORIZED 

BY  THE  STATUTE  j 

1.  Congress  included  competitive  power  projects 
among  those  for  which  loans  and  grants  are 
authorized  j 

Appellants  maintain  that  the  projects  here  in¬ 
volved  are  not  within  the  classes  of  projects  for 
which  loans  and  grants  are  authorized  by  the 
statute.  The  argument  is  that  no  projects  which 

i 

101  The  Supreme  Court  said  that  Costa  Rica’s  intervening 
acts  served  as  a  non-conductor  not  because  it  was  “assumed 
to  be  acting  lawfully/’ 

10-  It  is  to  be  noted  that  we  are  not  asserting  that  the 
States  can  confer  upon  the  United  States  power  which  the 
latter  does  not  possess.  We  are  here  assuming,  arguendo , 
that  the  Administrator  is  acting  unconstitutionally — i.  e., 
unlawfully  as  was  the  defendant  in  the  American  Banana 
case.  i 
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will  compete  with  private  enterprise  are  author¬ 
ized,  and  that  in  any  event  the  statute  does  not  au¬ 
thorize  loans  and  grants  for  competitive  electric 
generating  and  distributing  systems.  This  argu¬ 
ment  is  an  attempt  to  read  into  the  statute  an  ex¬ 
ception  which  Congress  refused  to  make.  The 
argument  is  refuted  by  the  terms  of  the  statute,  by 
its  legislative  history,  and  by  its  administrative 
construction  which  has  been  approved  by  the  courts 
and  repeatedly  confirmed  by  Congress. 

1.  The  1933  Act 

The  statute  provides : 

Sec.  202.  The  Administrator,  under  the 
direction  of  the  President,  shall  prepare  a 
comprehensive  program  of  public  works, 
which  shall  include  among  other  things  the 
following:  (a)  Construction,  repair,  and  im¬ 
provement  of  public  highways  and  park¬ 
ways,  public  buildings,  and  any  publicly 
owned  instrumentalities  and  facilities;  (b) 
conservation  and  development  of  natural 
resources,  including  control,  utilization,  and 
purification  of  waters,  prevention  of  soil  or 
coastal  erosion,  development  of  vrater 
power,  transmission  of  electrical  energy, 
*  *  *  (c)  any  projects  of  the  character 

heretofore  constructed  or  carried  on  either 
directly  by  public  authority  or  writh  public 
aid  to  serve  the  interests  of  the  general 
public ;  *  *  * 

The  projects  here  involved  are  projects  “of  the 
character  heretofore  constructed  or  carried  on 


221 


*  *  *  by  public  authority  *  *  *  to  serve 

the  interests  of  the  general  public”,  within  clause 
(c),  inasmuch  as  between  the  years  1882  #nd  1927 
a  total  of  3,814  municipally  owned  electric  light 
and  power  projects  were  established.  ;  (H.  B. 
Dorau,  Changing  Character  and  Extent  of  Munici¬ 
pal  Ownership  in  the  Electric  Light  and  Power 
Industry  (1929),  p.  13.) 10:1 

2.  Legislative  history  of  the  1933  Act 

i 

The  question  whether  electric  distribution  sys¬ 
tems  were  included  within  the  language  of  Section 
202  was  specifically  raised  when  the  bill  was  re¬ 
ported  back  to  the  Senate  after  conference.  The 
conference  committee  had  struck  out  the  words 
“ generation  and  distribution”  after  the  word 
“transmission”  in  clause  (b)  of  the  section.  See 
77  Cong.  Rec.  5853.  Protest  was  made  against  this 
action  on  the  ground  that  it  would  raise  a  doubt 
concerning  the  inclusion,  of  generation  and  distri¬ 
bution  facilities,  as  distinguished  from  transmis¬ 
sion  facilities.  Ibid.  Assurances  were  giyen,  how¬ 
ever,  by  Senator  Wagner,  who  sponsored  the  bill 
and  who  was  one  of  the  conferees,  that  the  reason 

for  the  omission  of  the  words  was  that  thev  were 

•/ 

superfluous.  He  pointed  out,  as  did  others,  that  the 
term  “any  publicly  owned  instrumentalities  and 
facilities”  in  clause  (a)  plainly  included  genera¬ 
tion  and  distribution  facilities.  77  Cong.  Rec. 

103  Not  all  continued  to  exist  in  1927,  the  latest  year  cited. 
At  that  time  2,320  were  in  operation.  Dorau,  supra,  jp.  12. 
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will  compete  with  private  enterprise  are  author¬ 
ized,  and  that  in  anv  event  the  statute  does  not  au- 
thorize  loans  and  grants  for  competitive  electric 
generating  and  distributing  systems.  This  argu¬ 
ment  is  an  attempt  to  read  into  the  statute  an  ex¬ 
ception  which  Congress  refused  to  make.  The 
argument  is  refuted  bv  the  terms  of  the  statute,  by 
its  legislative  history,  and  by  its  administrative 
construction  which  has  been  approved  by  the  courts 
and  repeatedly  confirmed  by  Congress. 

7.  The  19  SS  Act 

The  statute  provides : 

Sec.  202.  The  Administrator,  under  the 
direction  of  the  President,  shall  prepare  a 
comprehensive  program  of  public  works, 
which  shall  include  among  other  things  the 
following:  (a)  Construction,  repair,  and  im¬ 
provement  of  public  highways  and  park¬ 
ways,  public  buildings,  and  any  publicly 
owned  instrumentalities  and  facilities;  (b) 
conservation  and  development  of  natural 
resources,  including  control,  utilization,  and 
purification  of  waters,  prevention  of  soil  or 
coastal  erosion,  development  of  water 
power,  transmission  of  electrical  energy, 
*  *  *  (c)  any  projects  of  the  character 

heretofore  constructed  or  carried  on  either 
directly  by  public  authority  or  with  public 
aid  to  serve  the  interests  of  the  general 
public ;  *  *  * 

The  projects  here  involved  are  projects  “of  the 
character  heretofore  constructed  or  carried  on 
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*  *  *  by  public  authority  *  *  *  to  serve 

the  interests  of  the  general  public”,  within  clause 
(c),  inasmuch  as  between  the  years  1882  and  1927 
a  total  of  3,814  municipally  owned  electric  light 
and  power  projects  were  established.  (H.  B. 
Dorau,  Changing  Character  and  Extent  of  Munici¬ 
pal  Ownership  in  the  Electric  Light  ami  Power 
Industry  (1929),  p.  13.)10;J 

! 

2.  Legislative  history  of  the  1933  Act 

The  question  whether  electric  distribution  sys¬ 
tems  were  included  within  the  language  of  Section 
202  was  specifically  raised  when  the  bill  was  re¬ 
ported  back  to  the  Senate  after  conference.  The 
conference  committee  had  struck  out  the  words 
“ generation  and  distribution”  after  the  word 
“transmission”  in  clause  (b)  of  the  section.  See 
77  Cong.  Rec.  5853.  Protest  was  made  against  this 
action  on  the  ground  that  it  would  raise  a  doubt 
concerning  the  inclusion,  of  generation  and  distri¬ 
bution  facilities,  as  distinguished  from  transmis¬ 
sion  facilities.  Ibid.  Assurances  were  given,  how¬ 
ever,  by  Senator  Wagner,  who  sponsored  the  bill 
and  who  was  one  of  the  conferees,  that  the  reason 
for  the  omission  of  the  words  was  that  they  were 
superfluous.  He  pointed  out,  as  did  others,  that  the 
term  “any  publicly  owned  instrumentalities  and 
facilities”  in  clause  (a)  plainly  included  genera¬ 
tion  and  distribution  facilities.  77  Cong.  Rec. 

103  Not  all  continued  to  exist  in  1927,  the  latest  year  cited. 
At  that  time  2,320  were  in  operation.  Dorau,  supra,  p.  12. 


5953.  With  those  assurances  the  protest  was  aban¬ 
doned.  The  debates  are  set  forth  in  the  Appendix, 
pp.  88-92.  It  thus  appears  that  of  all  the  various 
types  of  publicly  owned  instrumentalities  and  fa¬ 
cilities  which  may  be  included  in  Section  202  (a), 
those  about  which  the  intention  of  Congress  is 
clearest  are  electric  generating  and  distributing 
facilities. 

In  the  Duke  Power  case  counsel  for  the  utility 
company  argued  that  if  there  was  no  necessity  for 
including  the  words  “ generation  and  distribution” 
because  generation  and  distribution  facilities  were 
included  in  “any  publicly-owned  instrumentality 
and  facilities”  then  upon  the  same  reasoning  there 
was  no  need  for  retaining  the  word  “transmission” 
in  Clause  (b).  The  obvious  answer  is  that  there 
have  been  few  if  any  transmission  lines  which  have 
been  “publicly-owned  instrumentalities  and  facil¬ 
ities”,  whereas  there  have  been  for  decades  pub¬ 
licly-owned  generation  and  distribution  systems. 

It  w’as  also  argued  that  the  Government  was  rely¬ 
ing  upon  extrinsic  evidence  in  aid  of  the  construc¬ 
tion  of  the  statute.  Surely  plaintiffs  cannot  make 
that  argument  inasmuch  as  they  have  referred  to  a 
statement  by  the  President  in  transmitting  the  bill 
prior  to  its  enactment,  and  to  excerpts  from  debates 
in  the  Senate  (Plaintiffs’  brief,  pp.  85-87). 


223 


3 .  Administrative  construction  of  the  1933  Act 
and  Congressional  approval  thereof 

i 

Tlie  1933  statute  received  a  consistent  adminis¬ 
trative  interpretation  to  the  effect  that  power 
plants  and  competitive  plants  were  authorized  by 
the  Act.  This  interpretation  was  brought  to  the 
attention  of  Congress.  Senate  Resolution  No.  190, 
73d  Congress,  approved  February  15,  1934,  re¬ 
quested  the  Administrator  of  Public  Works  to 
furnish  the  Senate  the  following  information : 

(1)  A  general  survey  of  the  Public  Works  pro- 

r  gram.  j 

(2)  An  account  of  the  organization  of  I  the  Pub¬ 
lic  Works  Administration.  j 

(3)  A  statement  of  the  policies  of  tlie  Public 
Works  Administration. 

i 

(4)  A  statement  of  allotments  under  the  Public 
Works  Act  and  of  the  number  of  men  employed. 

(5)  A  list  of  Federal  and  non-Federal  projects 
approved. 

(6)  A  list  of  Federal  and  non-Federal  projects 
pending  in  the  Public  Works  Administration  at 
Washington  and  in  the  offices  in  the  several  States. 

In  response  to  that  resolution  the  Administrator 
submitted  a  letter  to  the  Senate  transmitting  a  re¬ 
port  of  the  business  of  the  Public  Works  Admin¬ 
istration  for  the  period  ending  February  15,  1934. 
The  report  was  submitted  on  March  26,  1934,  and 
printed  as  Senate  Document  167,  73d  Congress, 
2d  Session.  (Def.  Ex.  10,  R.  II,  506-507.)  The 
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document,  300  pages  in  length,  contains  a  statement 
of  the  organization,  functions,  procedure,  and  pol¬ 
icies  of  the  Public  Works  Administration,  together 
with  detailed  statistical  tables  and  lists  of  approved 
and  pending  projects.  The  tables  and  lists  are  clas¬ 
sified  basically  into  Federal  and  non-Federal  proj¬ 
ects — that  is,  those  where  the  construction  is 
undertaken  by  agencies  of  the  Federal  Government 
and  those  where  construction  is  undertaken  by  a 
non-Federal  agency.  Appendix  C,  pp.  124^147, 
contains  a  list  of  approved  non-Federal  projects, 
stating  the  location,  type,  and  amount  of  allotment 
for  each.  In  that  list  there  are  no  less  than  37 
power  projects.  It  is  thus  clear  that  the  inclusion 
of  power  projects  was  made  known. to  Congress. 
Moreover,  the  Alabama  projects  involved  in  the 
cases  at  bar  were  specifically  referred  to  in  a  list 
of  projects  on  which  final  action  had  not  been 
taken  at  the  time  of  the  report  but  which  were  then 
pending  in  Washington,  and  in  a  list  of  approved 
projects.  See  pp.  142,  145,  181,  182.1"4 

A  construction  of  the  Act  requiring  projects  to 
be  rejected  merely  because  when  completed  they 
would  be  operated  competitively,  would  have  been 
virtually  impossible  of  administration  and  would 
have  defeated  the  purpose  of  the  statute  to  promote 
widespread  employment  quickly.  Cf.  Graham  & 
Foster  v.  Goodcell,  282  U.  S.  409,  421.  For  almost 
every  kind  of  State  or  municipal  public-works 

104  Circular  No.  1  (PI.  Ex.  119),  issued  in  July  1933,  had 
stated  that  electric  power  plants  were  among  the  kinds  of 
projects  which  would  be  financially  aided  (R.  II.  364). 
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project  would  be  competitive  in  greater  of  less  de¬ 
gree  ;  this  is  true,  for  example,  of  schools  and  audi¬ 
toriums  and  bridges  as  well  as  of  power  plants. 
The  decision  as  to  the  types  of  projects  to  be  con¬ 
structed  was  left  to  the  States  and  municipalities, 
and  an  eligible  project  was  not  rejected  merely 
because  it  happened  to  be  a  power  plant  or  a  com¬ 
petitive  undertaking.105  j 

The  administrative  construction  of  the  statute 
was  confirmed  by  subsequent  Acts  of  Congress. 
Three  months  after  the  report  described  above, 
Congress  enacted  the  Emergency  Appropriation 
Act,  fiscal  year  1935,  approved  June  19,  1934 
(chapter  648,  48  Stat.  1021).  In  Title  II  of  that 
Act  a  revolving  fund  was  created  out  Of  which 
additional  loans  could  be  made  by  the  Public 
Works  Administration  under  the  provisions  of 
Title  II  of  the  National  Industrial  Recovery  Act 

105  Appellants  lay  stress  on  the  use  of  the  words  “useful 
projects”  as  precluding  the  financing  of  competitive  proj¬ 
ects,  but  the  administrative  interpretation  to  the  contrary 
has  clearly  been  adopted  and  approved  by  Congtess.  That 
the  projects  involved  in  the  present  suit  are  useful,  is  further 
indicated  by  the  fact  that  the  States  and  cities  have  so 
considered  them. 

•  Appellants  refer  to  White  v.  City  of  Meadvitle ,  177  Pa. 
643.  (Brief,  p.  89.)  The  interpretation  there  given  by  the 
Supreme  Court  of  Pennsylvania  to  its  statutes  is,  as  is 
shown  in  the  discussion  of  the  Meadvitte  case  in  Skaneateles 
Water  Co.  v.  Skaneateles ,  184  U.  S.  354,  366,  not  in  accord 
with  the  usual  interpretation  of  such  statutes.;  See  also, 
Helena  Water  Works  Co.  v.  Helena ,  195  U.  §.  383,  and 
Knoxville  Water  Co.  v.  Knoxville ,  200  U.  S.  22. 


(48  Stat.  1056).  The  making  available  of  these  ad¬ 
ditional  amounts  after  receiving  the  Administra¬ 
tor’s  report  constituted  Congressional  approval  of 
the  administrative  interpretation  of  the  statute. 
Cf.  United  States  v.  Midivest  Oil  Co.,  236  U.  S.  459, 
480-481;  United  States  v.  Arizona,  295  U.  S.  174, 
186.  In  the  Midwest  Oil  Co.  case,  the  Court,  dis¬ 
cussing  a  report  of  the  Secretary  of  War  in  re¬ 
sponse  to  a  Senate  Resolution,  said  (p.  481) : 

Congress  with  notice  of  this  practice  and  of 
this  claim  of  authoritv,  received  the  Report. 
Neither  at  that  session  nor  afterwards  did 
it  ever  repudiate  the  action  taken  or  the 
power  claimed.  Its  silence  was  acquies¬ 
cence.  Its  acquiescence  was  equivalent  to 
consent  to  continue  the  practice  until  the 
power  was  revoked  by  some  subsequent 
action  by  Congress. 

4.  The  1935  Act 

The  following  year  Congress  enacted  the  Emer¬ 
gency  Relief  Appropriation  Act  of  1935,  approved 
April  8,  1935  (c.  48,  49,  Stat.  115),  under  which 
four  of  the  loans  and  grants  in  the  present  cases  are 
proposed  to  be  made.  This  Act  continued  the  exists 
ence  of  the  Public  Works  Administration  and  au¬ 
thorized  continuance  of  its  functions.  While  the 
bill  was  under  consideration  in  the  Senate  an 
amendment  was  introduced  to  limit  the  projects 
undertaken  to  those  w’hich  would  not  compete  with 
existing  private  enterprise.  79  Cong.  Rec.  3972. 
The  proposed  amendment  read  as  follows : 
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Section  — .  Public  projects,  Federal, 
State,  or  municipal,  undertaken  pursuant  to 
this  joint  resolution,  shall  be  selected  and 
planned  so  that  when  completed  they  shall 
not  compete  with  existing  private  enter¬ 
prises. 

The  amendment  was  rejected.  79  Cong.  Rec.  3972. 
We  have  set  out  in  our  Appendix,  pp.  68-75, 
the  pertinent  portion  of  the  debates  on  this  pro¬ 
posed  amendment,  in  which  it  was  carefully  dis¬ 
tinguished  from  the  provision  which  was  i  enacted 
as  section  8  of  the  statute  providing  that  lu  Wher¬ 
ever  practicable  in  the  carrying  out  of  the  pro¬ 
visions  of  this  joint  resolution,  full  advantage  shall 
be  taken  of  the  facilities  of  private  enterprise.” 
It  was  clearly  explained  in  those  debates; that  the 
latter  provision  means  simply  that  wherever  prac¬ 
ticable  the  work  of  construction  shall  be  awarded 
to  private  contractors.  Those  debates:  further 
show  that  the  rejected  amendment  was  intended  to 

j 

apply  to  competitive  power  projects,  among  others. 
The  argument  of  appellants  that  competitive  power 
projects  are  outside  the  scope  of  the  Act  is  thus 
seen  to  be  an  attempt  to  write  into  the  Act  an 
arbitrary  limitation  which  Congress  specifically 
declined  to  impose.106 

i 

106  Appellants  refer  (Brief,  p.  87)  to  language  from  the 
President’s  message  in  transmitting  the  bill  which  became 
the  Act  of  1935,  and  to  remarks  made  bv  Senator  Wagner 
early  in  the  legislative  history  of  the  1935  statute  and  be¬ 
fore  the  proposed  amendment  above  referred  to  had  been 
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The  1936  Act 

The  latest  Act  of  Congress  bearing  upon  the 
construction  of  the  provisions  in  question  is  Title 
II  of  the  First  Deficiency  Appropriation  Act, 
fiscal  year  1936,  approved  June  22,  1936,  Public 
No.  739,  74th  Cong.,  2d  Sess. 

The  1936  Act  provides: 

In  order  to  increase  employment  by  pro¬ 
viding  for  useful  public-works  projects  of 
the  hind  and  character  for  which  the  Fed¬ 
eral  Emergency  Administrator  of  Public 
Works  (hereinafter  called  the  Administra¬ 
tor)  has  heretofore  made  loans  or  grants 
pursuant  to  title  II  of  the  National  Indus¬ 
trial  Recovery  Act  or  the  Emergency  Relief 
Appropriation  Act  of  1935,  the  Adminis¬ 
trator  may,  upon  the  direction  of  the  Presi¬ 
dent,  use  not  to  exceed  $300,000,000  from 
funds  on  hand  or  to  be  received  from  the 
sale  of  securities,  for  the  making  of  grants, 
to  aid  in  the  financing  of  such  projects: 
Provided,  That  no  part  of  the  sum  made 
available  by  this  paragraph  shall  be  granted 
for  any  project  unless,  in  the  determination 
of  the  Administrator,  the  completion  thereof 
can  be  substantially  accomplished  prior  to 
July  1,  1938,  and  adequate  provision  has 
been  made  or  is  assured  for  financing  such 

rejected  (Brief,  p.  87).  Even  if  the  words  used  by  the 
President  and  Senator  Wagner  were  intended  to  mean  that 
any  competitive  project  would  be  rejected  (an  interpretation 
which  we  submit  is  incorrect),  it  is  clear  that  Congress 
refused  to  accept  such  a  policy. 
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part  of  the  entire  cost  thereof  as  is  not  to 

i 

be  supplied  through  the  Federal  Emergency 
Administration  of  Public  Works:  Provided 
f  urther ,  That  this  limitation  upon  time  shall 
not  apply  to  any  project  enjoined  in  any 
Federal  or  State  court:  Provided  further , 
That  in  no  case  shall  the  amount:  of  the 

i 

grant  exceed  45  percentum  of  the  j  cost  of 
the  project  *  *  *.  [Italics  supplied.] 

While  the  bill  was  under  consideration,  the  Ad¬ 
ministrator  testified  at  length  before  a  subcom¬ 
mittee  of  the  Senate  Committee  on  Appropriations, 
and  pointed  out  that  loans  and  grants  had  been 
made  for  projects  precisely  like  those  in  the  case  at 
bar  and  that  revenue  bonds  had  often  been  ac¬ 
cepted.  (Hearings  before  Subcommittee  of  Com¬ 
mittee  on  Appropriations,  U.  S.  Senate,  May  18, 
1936,  on  First  Deficiency  Appropriation  Bill, 
1936,  at  pp.  11,  19,  15.)  In  the  debates  on  the 
floor,  quoted  in  the  Appendix,  pp.  80-87,  the  pro¬ 
ponent  of  a  provision,  which  was  adopted*  remov¬ 
ing  any  time  limit  on  projects  enjoined  by  court 
order,  directed  attention  to  a  typical  case  of  an 
injunction  against  a  proposed  municipal  electric 
project.  (80  Cong.  Fee.  8762.)  Moreover,  prior 

j 

to  that  time,  on  January  16,  1936,  a  Senate  Reso¬ 
lution  had  been  adopted  directing  the  Administra¬ 
tor  to  report  to  the  Senate  “a  list  of  all  projects 
involving  the  generation,  transmission,  or  distribu¬ 
tion  of  electric  power  *  *  *  and  to  include  in 

such  report  which  projects  *  *  *  have  been 

delayed  because  of  injunction  or  other  litigation.” 
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On  March  6,  1936  (while  the  1936  Act  was  being 
debated  and  prior  to  the  adoption  of  the  proviso), 
such  a  list  was  transmitted  (74th  Gong.,  2d  Sess., 
Sen.  Doc.  No.  184).  It  stated,  inter  alia  (p.  2): 
“Almost  all  the  suits  have  been  brought  by  private 
power  companies  who  fear  the  competition  which 
such  publicly  owned  facilities  will  provide  either 
directly  or  as  a  comparative  standard  *  *  *. 
One  case,  in  which  the  Public  Works  Administra¬ 
tor  is  included  as  a  party,  has  been  tried  on  the 
evidence  and  argued  before  the  upper  court  {Duke 
Power  Co.  ei  al.  v.  Greenwood  County  et  al .,  and 
I-Iarold  L.  lakes)”.107  (PI.  Ex.  261,  R.  II,  450- 
451.) 

In  the  light  of  these  debates  and  reports,  the 
express  provision  concerning  projects  enjoined  in 
Federal  or  state  courts  not  only  discloses  a  recog- 
nit  ion  of  the  fact  that  competitive  projects  had 
been  undertaken  but  also  constitutes  Congressional 
approval  of  such  action. 

107  Less  than  a  month  after  the  enactment  of  the  Emer¬ 
gency  Relief  Appropriation  Act  of  1935,  the  Senate  had 
passed  a  resolution  approved  May  1,  1935,  Sen.  Res.  123, 
74th  Cong..  1st  Sess.,  directing  the  Federal  Power  Com¬ 
mission  to  furnish  to  the  Senate  a  list  of  all  the  publicly 
owned  electric  plants,  Federal,  state,  county,  or  municipal, 
in  which  the  installation,  organization,  or  operation  of  such 
plants  has  been  interfered  with  by  restraining  orders  or 
injunctions  in  Federal  or  state  courts.  The  response  to  this 
resolution.  Sen.  Doc.  182,  74th  Cong.,  2d  Sess.,  March  5. 
1936,  points  out  that  25  cases  were  pending  in  the  District 
of  Columbia  and  37  elsewhere  involving  plants  proposed  to 
be  financed  by  the  Public  Works  Administration  (p.  25). 
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That  Congress  approved  the  interpretation 
placed  upon  the  Act  by  the  Administrator  is  made 
clear  also  by  the  above-quoted  words  of  the  1936 
Act,  which  speak  of  “useful  public-works  projects 
of  the  kind  for  which  the  *  *  *  Administrator 
*  *  *  has  heretofore  made  loans  or  grants  pur¬ 
suant  to  title  II  of  the  National  Industrial  Re¬ 
covery  Act  or  the  Emergency  Relief  Appropriation 
Act  of  1935.”  108  The  Chairman  of  the  House  Com- 

i 

mittee  on  Appropriations  explained  that  the  pur¬ 
pose  of  this  provision  “is  to  enable  the  Public 
Works  Administration  to  follow  a  well-beaten  path 
by  providing  aid  in  financing  a  non-Federal  Public 
Works  program.”  The  full  statement  of  the 
Chairman  is  set  out  in  our  Appendix,  pp.  83-87. 
The  statement  quoted  above  was  obviously  based 
upon  the  language  of  this  Court  ?s  opinion  in 
Township  of  Franklin  v.  Tugwell ,  decided!  May  18, 
1936. 

108  The  appellants  intimate  that  the  statute  did  not  au¬ 
thorize  the  acceptance  of  revenue  bonds.  In  the  Administra¬ 
tor's  testimony  before  the  Senate  Committee  in  connection 
with  the  1936  statute,  he  testified  that  revenue  bonds  had 
been  frequently  accepted.  That  also  appeared  with  respect 
to  the  Greenwood  County  project  in  the  opinion  of  the 
Court  of  Appeals,  referred  to  in  the  Administrator's  Re¬ 
port  made  just  prior  to  the  enactment  of  the  1936  statute. 

The  Administrator's  several  Reports  and  his  testimony  in 
connection  with  the  1936  statute  also  plainly  show  that  one 
of  the  primary  purposes  of  the  public-works  program  as 
theretofore  conducted  was  to  increase  employment  not  only 
at  the  site  of  the  project  but  in  industries  producing,  manu¬ 
facturing,  and  transporting  materials  for  public-works 
projects. 


2.  The  requirement  in  the  1935  act  concerning  the 
amount  of  “work  under  each  particular  proj¬ 
ect”  relates  to  work  both  at  the  site  and  away 
from  the  site 

Clause  (g)  of  Section  1  of  the  1935  Act,  deal¬ 
ing  with  loans  and  grants  for  projects  of  states  and 
subdivisions  provides  that  the  money  appropriated 
may  be  expended  therefor  ‘ ‘where,  in  the  deter¬ 
mination  of  the  President,  not  less  than  25  per 
centum  of  the  loan  or  the  grant,  or  the  aggregate 
thereof,  is  to  be  expended  for  work  under  each 
particular  project.”  In  each  of  the  cases  before 
the  court  where  the  loans  and  grants  are  to  be  made 
under  the  1935  Act  the  President  has  made  the 
determination  required  by  the  statute  (Fdg.  44, 
R.  I,  465;  II,  345,  358). 

Appellants  argue,  however,  that  in  fact  less  than 
25  percent  of  the  funds  to  be  allotted  to  these  proj¬ 
ects  will  be  expended  for  labor  at  the  site.  This 
argument  entirely  misconceives  the  meaning  of  the 
phrase  “work  under  each  particular  project.” 
We  have  set  out  in  our  Appendix,  pp.  76-79,  the 
pertinent  portions  of  the  legislative  history  of  this 
provision.  It  is  there  shown  that  the  bill  origi¬ 
nally  employed  the  phrase  “for  expenditures  for 
direct  work.”  It  was  pointed  out  by  Senator 
Glass,  Chairman  of  the  Senate  Appropriation  Com¬ 
mittee  and  one  of  the  managers  on  the  part  of  the 
Senate  in  the  conference,  that  this  phrase  in  the 
bill  did  not  relate  to  work  merely  at  the  site  but 
also  to  work  in  the  production  and  transportation 
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of  the  materials  to  be  used  in  the  construction  of 

the  project.  Senator  Glass  stated  that  when  it  was 

proposed  in  the  conference  that  the  language 

should  be  restricted  to  include  onlv  the  work  done 

%/ 

at  the  site,  “the  proposal  was  overwhelmingly 
thrown  out  of  the  window.”  Apparently,  how¬ 
ever,  it  was  felt  that  the  language  did  not  jexpress 
clearly  enough  the  intention  of  the  conferees,  for 
the  bill  was  sent  back  to  conference.  There  it  was 
changed  to  read  as  it  now  appears.  Congressman 
Buchanan,  Chairman  of  the  House  Appropriations 

j 

Committee,  and  one  of  the  managers  on  the  part 
of  the  House,  stated  authoritatively  (79  Cong.  Rec. 
5145) :  I 

The  expression  “work  under  each  particu¬ 
lar  project”  includes  not  only  work  done  at 
the  site  of  the  project  but  work  which  may 
properly  be  called  “indirect”  work,:  for  ex¬ 
ample,  the  work  which  is  created'  by  the 
manufacture  and  production  of  materials 
and  in  the  transportation  of  such  materials 
to  the  site  of  the  project.109 

i 

3.  The  requirement  in  the  1933  act  that  a  compre¬ 
hensive  program  be  prepared  was  complied  with 

Appellants  faintly  argue  (Brief,  p.  89):  that  no 
comprehensive  program  of  public  works^  as  re¬ 
quired  by  the  1933  statute,  was  prepared,  i  As  the 

100  Two  other  differences  between  the  original  draft  and 
the  provision  as  enacted  may  be  noted.  The  percentage  of 
the  funds  to  be  used  for  work  was  changed  from  one-third 
to  25  per  cent,  and  it  was  provided  that  the  determination 
should  be  made  bv  the  President. 

V 
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trial  court  found  (R.  Vol.  I,  464),  loans  and  grants 

were  made  only  after  the  Administrator  deter- 

«/ 

mined  to  include  the  project  in  the  comprehensive 
program  of  public  works  and  such  inclusion  had 
been  approved  by  the  President.  The  Administra¬ 
tor  testified  (R.  Vol.  II,  539) : 

I  interpreted  u  comprehensive  program  of 
public  works’7  to  mean  that  we  were  to  make 
as  wide  and  even  a  distribution  as  possible  of 
these  projects,  taking  into  account  the  popu¬ 
lations  of  the  various  states  and  communi¬ 
ties,  and  particularly  the  unemployment 
situation  in  the  states  and  communities. 

This  interpretation  of  the  requirements  of  a  com¬ 
prehensive  program  was  obviously  all  that  Con¬ 
gress  intended.  This  is  made  clear  by  the  words  of 
the  statute  itself,  which  in  section  203  (a)  author¬ 
ized  the  Administrator  to  aid  in  financing  the  con¬ 
struction  of  “any  public  works  project  included  in 
the  program  prepared  pursuant  to  section  202.” 
That  is,  the  program  was  intended  to  be  made  up 
of  specific  projects. 

If  there  could  have  been  any  doubt  as  to  the  cor- 
rectness  of  this  interpretation,  it  is  dispelled  by 
Congressional  approval.  As  the  court  below  found 
(R.  Vol.  I,  464),  the  Senate  called  upon  the  Admin¬ 
istrator  in  March  1934  to  furnish  it  with  certain 
information,  including  “a  general  survey  of  the 
public  works  program.”  In  response  thereto,  the 
Administrator  submitted  a  report  of  some  300 
pages,  already  referred  to  (DX  10,  R.  II,  506), 
giving  a  detailed  list  of  projects  approved,  show- 
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ing  the  name,  location,  and  type  of  each  and  the 
amount  allocated  therefor.  Shortly  thereafter 
Congress  enacted  the  Emergency  Appropriation 
Act,  fiscal  year  1935,  which  authorized  additional 
funds  for  public  works  under  the  1933  Act.  And 
the  following  year  the  1935  Act  was  passed,  con¬ 
tinuing  the  functions  of  P.  W.  A.  and  making 
available  further  funds.  These  Congressional 
appropriations  constituted  approval  and  ratifica¬ 
tion  of  the  administrative  construction  of  the  com¬ 
prehensive  program.  United  States  v.  Midwest 
Oil  Co.,  236  U.  S.  459,  480-481;  United  States  v. 
Arizona,  295  U.  S.  174,  186. 

m  | 

THE  STATUTES  DO  XOT  UNLAWFULLY  DELEGATE  LEGIS¬ 
LATIVE  POWER  TO  THE  ADMINISTRATOR 

i 

1.  Congress  has  provided  adequate  standards  to 
guide  the  Executive  in  the  expenditure  of  the 

money  appropriated  ! 

It  has  already  been  shown  (pp.  219-232^  supra) 

that  the  making  of  loans  and  grants  to  states,  mu- 

i 

nicipalities,  and  subdivisions  for  the  construction 
of  electric  distribution  systems  was  definitelv  au- 
thorized  and  contemplated  by  Congress,  j  It  has 
been  shown  that  Congress  was  kept  fully  advised  as 
to  the  administration  of  the  Public  Works  pro¬ 
gram,  that  it  received  particularly  detailed  infor¬ 
mation  with  respect  to  loans  and  grants  fo;r  power 
projects,  and  that  on  three  separate  occasions  after 
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the  enactment  of  the  1933  Act  Congress  continued 
the  functions  of  the  Public  W orks  Administration. 
The  effect  of  the  legislation  has  been  two-fold.  (1) 
It  approves  and  adopts  the  previous  administra¬ 
tive  interpretation  of  the  Act,  which  had  met  with 
uniform  judicial  approval.  Cf.  Poe  v.  Seaborn , 
282  U.  S.  101,  116;  McCaucjhn  v.  Hershey  Choco¬ 
late  Co .,  283  U.  S.  488,  492.  (2)  It  constituted 

ratification  of  the  action  of  the  Administrator  in 
making  loan  and  grant  agreements  for  power  proj¬ 
ects  and  it  furnished  independent  authority  for 
such  agreements.  Cf.  United  States  v.  Heinszen  & 
Co.,  206  U.  S.  370;  Graham  &  Foster  v.  Goodcell, 
282  U.  S.  409.  It  is  important  to  note  that  since 
the  loan  and  grant  for  the  project  has  not  yet  been 
made,  and  since  the  relief  sought  is  prospective, 
there  is  no  question  of  retroactive  divesting  of 
rights  in  such  ratification  and  authorization.  Cf. 
Forbes  Boat  Line  v.  Board  of  Commissioners,  258 
U.  S.  338. 

It  is  against  this  background  of  Congressional 
authorization,  supervision,  and  approval  that  the 
question  of  delegation  of  power  must  be  con¬ 
sidered. 

The  question  has  been  considered  by  two  Cir¬ 
cuit  Courts  of  Appeals,  and  they  have  rejected  the 
argument  of  invalid  delegation  of  power  without 
dissent.  Kansas  Gas  and  Electric  Co.  v.  City  of 
Independence,  79  F.  (2d)  32  (C.  C.  A.  10th)  ; 
Duke  Power  Co.  v.  Greenwood  County,  81  F.  (2d) 
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986  (C.  C.  A.  4t,k).110  Those  decisions  were 
reached  in  the  light  of,  and  with  full  consideration 
of,  the  decisions  of  the  Supreme  Courts  in  the 
Panama  and  SchecJiter  cases.  While  thife  Court 
has  not  had  occasion  to  pass  upon  the  question,  it 
observed,  in  Township  of  Franklin  v.  Tug  well, 
85  F.  (2d)  208,  220:  j 

We  are  not  here  confronted  with  ah  appro¬ 
priation  for  internal  improvements  of  a 
national  character  or  importance,  o ri  for  the 
erection  of  public  buildings,  or  the  grant  of 
loans  to  a  state  or  municipality  to  c^rry  out 
public  works  projects.  As  to  these  we 
might  find  in  the  nature  of  the  objective  a 

i 

well-beaten  path  by  which  to  supply  the 
omitted  means  to  that  end. 

An  examination  of  the  statutes  here  involved 
wall  demonstrate  that  there  is  in  fact  Ma  well- 
beaten  path”  which  has  been  marked  out  by  Con- 
gress  and  followed  by  the  Administrator  in  mak- 
ing  loans  and  grants  for  public  works  projects  of 
states  and  subdivisions. 

It  is  not  the  1933  Act  which  inaugurated  the 
policy  of  the  Federal  Government  to  extend  finan¬ 
cial  aid  for  the  construction  of  public  works 
projects  by  states  and  subdivisions.  That  policy 
was  embodied  in  the  Emergency  Relief  and  Con¬ 
struction  Act  of  1932,  47  Stat.  709.  The  power  to 
make  loans  for  such  purposes  was  vested  in  the 

110  Judge  Soper,  who  dissented  in  the  Dulce  cas0,  did  not 
do  so  on  the  ground  of  delegation  of  power. 
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Reconstruction  Finance  Corporation,  an  adminis¬ 
trative  agency  of  the  Federal  Government.  Sec¬ 
tion  201  (a)  of  the  1932  Act  authorized  that 
Corporation — 

to  make  loans  to,  or  contracts  with,  States, 
municipalities,  and  political  subdivisions  of 
States,  public  agencies  of  States,  of  munici¬ 
palities,  and  of  political  subdivisions  of 
States,  public  corporations,  boards  and  com¬ 
missions,  and  public  municipal  instrumen¬ 
talities  of  one  or  more  States,  to  aid  in 
financing  projects  authorized  under  Fed¬ 
eral,  State,  or  municipal  law  which  are  self- 
liquidating  in  character,  such  loans  or  con¬ 
tracts  to  be  made  through  the  purchase  of 
their  securities,  or  otherwise,  and  for  such 
purpose  the  Reconstruction  Finance  Cor¬ 
poration  is  authorized  to  bid  for  such 
securities : 

The  same  subsection  contained  requirements  re¬ 
garding  convict  labor,  a  thirty-hour  week,  and 
veterans’  preferences. 

It  will  be  observed  that  the  1932  Act  furnished 
a  background  of  policy  for  the  1933  Act.  As  indi¬ 
cating  that  the  latter  was  in  essence  a  continua¬ 
tion  of  the  former,  the  latter  provided  in  Section 
301  that  the  Administrator  of  Public  Works  should 
have  access  to  the  applications,  files  and  records 
of  the  Reconstruction  Finance  Corporation  with 
respect  to  loans  and  contracts  and  the  administra¬ 
tion  of  funds  under  the  prior  Act.  And  in  fact 
the  Public  Works  Administration  examined  526 
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projects  turned  over  to  it  by  tlie  Reconstruction 

I 

Finance  Corporation.  See  Report  of  the  Admin¬ 
istrator,  Sent.  Doc.  167,  73d  Cong.,  2nd  Sess., 
March  26,  1934,  p.  1. 

The  1933  Act  authorized  the  making  of  grants  in 
addition  to  loans,  but  strictly  limited  the  amount  of 
the  grant  in  any  case  to  30  per  cent  of  the  cost  of  the 
labor  and  materials  employed  upon  the! project. 
The  1933  Act  contained  more  detailed  requirements 
than  did  its  predecessor.  The  Administrator  of 
Public  Works  was  required,  under  the  direction  of 
the  President,  to  prepare  a  comjirehensive  program 

i 

of  public  works  which  should  include  various  enu¬ 
merated  types  of  projects.111  This  requirement, 
contained  in  Section  202,  includes  the  following 
pertinent  provisions :  i 

(a)  Construction,  repair,  and  improve¬ 
ment  of  public  highways  and  park  ways, 
public  buildings;  and  any  publicly  owned 
instrumentalities  and  facilities;  |(b)  con¬ 
servation  and  development  of  natural  re¬ 
sources,  including  control,  utilization,  and 
purification  of  waters,  prevention  of  soil  or 
coastal  erosion,  development  of  water  power, 
transmission  of  electrical  energy, !  *  *  * 

111  If  the  phrase  “among  others”,  which  appellants  empha¬ 
size,  affects  the  reasoning  above,  it  should  be  construed  in 
accordance  with  the  rule  of  ejusdem  generis.  Even  under 
the  broadest  possible  construction,  however,  it  remains  true 
that  only  Public  Works  projects  were  authorized.  The 
phrase  presented  no  difficult}’  in  this  Court's  decision  in 
Potomac  Elective  Power  Co.  v.  United  States ,  85  F.  (2d) 
243,  involving  the  1933  Act. 


240 


(c)  any  projects  of  the  character  heretofore 
constructed  or  carried  on  either  directly  by 

i 

public  authority  or  with  public  aid  to  serve 
the  interests  of  the  general  public ;  *  *  * 
(e)  any  project  (other  than  those  included 
in  the  foregoing  classes)  of  any  character 
heretofore  eligible  for  loans  under  subsec¬ 
tion  (a)  of  section  201  of  the  Emergency 
Relief  and  Construction  Act  of  1932,  as 
amended,  *  *  *. 

Section  203,  which  authorizes  the  making  of 
loans  and  grants,  contains  important  limitations  on 
the  Administrator.  The  section  opens  with  the 
clause  “With  a  view  to  increasing  employment 
quickly  (while  reasonably  securing  any  loans  made 
by  the  United  States)."  It  is  thus  required  that 
loans  and  grants  shall  be  made  pursuant  to  a 
policy  of  increasing  employment  and  that  loans 
shall  be  reasonablv  secured.  The  limitation  on 
the  amount  of  the  grant  has  alreadv  been  noted. 
It  thus  appears  that  both  the  subject  matter  of  the 
action  to  be  taken,  namely,  financial  aid  in  the  con¬ 
struction  of  recognized  types  of  public  works,  and 
the  nature  of  the  action  to  be  taken,  namely,  the 
making  of  a  reasonably-secured  loan  or  a  grant  in 
a  limited  amount,  had  been  definitely  prescribed  by 
Congress.  And  the  policy  of  Congress  that  unem¬ 
ployment  be  relieved  and  that  a  comprehensive 
program  of  public  works  be  undertaken  is  left  in 
no  doubt  whatever. 

The  express  limitations  which  have  been  out¬ 
lined  necessarily  include  others  which  it  is  impor- 
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taut  not  to  overlook.  Chief  among  these  is  the  fact 
that  since  either  a  loan  or  a  grant  is  a  consensual 
transaction,  the  state  or  subdivision  must  apply 
therefor.  In  short,  the  choice  of  projects!  among 
those  authorized  bv  the  Act  is  vested  in  the  first 
instance  not  in  the  Administrator  but  in  the  local 
applicant.  Since  the  applicant  is  a  sovereign, 
there  is  required  appropriate  public  action  on  its 
part.  This  outstanding  limitation  on  the  power  of 
the  Administrator  cannot  be  too  strongly  empha¬ 
sized.  Not  only  must  the  applicant  seek  the  proj¬ 
ect  by  appropriate  action,  but  it  must  appear  that 
its  obligation  to  repay  a  loan  is  legally  sound  under 
local  law.  Furthermore,  the  project  must  also  be 
sound  from  an  engineering  or  technical  stand¬ 
point,  in  order  that  a  loan  may  be  secured.11"  These 

112  The  requirement  that  loans  be  reasonably  j  secure  is 
not  affected  by  Section  203  (d)  of  the  statute,  which  em¬ 
powers  the  President  to  extend  any  of  the  benefits  of  the 
statute  to  any  state,  county,  or  municipality  notwithstand¬ 
ing  any  constitutional  or  legal  restriction  or  limitation  on 
its  right  or  power  to  borrow  money  or  incur  indebtedness. 
To  interpret  this  subsection  as  permitting  waivter  of  the 
requirement  of  reasonable  security  would  rendef  that  re¬ 
quirement  nugatory,  and  such  a  construction  is!  therefore 
not  to  be  assumed.  In  fact,  no  such  construction  has  been 
given  to  this  subsection.  In  Circular  No.  1  of  the  PWA, 
issued  July  31,  1933,  it  was  explained  that  this !  provision 
is  related  to  the  leasing  provision  of  the  Act,  which  author¬ 
izes  the  Administrator  to  purchase  property  or  j  securities 
and  to  lease  such  property  to  a  municipality.  S£e  PI.  Ex. 
119,  K.  II,  3G6-367.  In  fact,  Section  203  (d)  has  hever  been 
put  into  effect  (R.  Yol.  II,  p.  514).  In  these  circumstances 
the  Court  will  not  consider  what  the  effect  would  be  if 
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constitute  additional  and  essential  limitations  on 
the  power  of  the  Administrator.  Section  206, 
moreover,  requires  that  all  loans  and  grants  pur¬ 
suant  to  the  Act  shall  contain  specified  provisions 
designed  to  insure  the  maintenance  of  carefully 
designated  labor  standards  in  connection  with  the 
work  of  construction. 

In  view  of  the  policy  and  standards  and  limita¬ 
tions  thus  laid  down  by  Congress,  it  is  difficult  to 
escape  the  conclusion  of  the  Circuit  Court  of  Ap¬ 
peals  for  the  Tenth  Circuit  in  the  Kansas  Gas  Co. 
case,  supra,  which  was  quoted  and  adopted  in  the 
Duke  Case,  supra,  by  the  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit  (81  F.  (2d)  at  995). 

Sections  203  and  206  (40  USCA  Secs. 
403,  406)  lay  down  standards  as  to  whai 
projects  may  be  financed  or  aided  by  loans 
or  grants.  They  must  be  public  works  proj¬ 
ects;  they  must  be  projects  included  in  the 
1  program ;  they  must  come  within  the  limita¬ 
tions  specified  in  section  206 ;  a  loan  or  grant 
must  be  made  with  a  view  to  increasing  em- 
1  ployment  quickly,  and  a  loan  must  be  rea¬ 
sonable  secured. 

%/ 

Three  of  the  loans  and  grants  here  involved  (to 
Sheffield,  Tuscumbia,  and  Decatur)  will  be  made 
with  funds  wdiose  expenditure  is  authorized  by  the 

this  provision  were  construed  to  waive  the  requirements 
as  to  reasonable  security  for  loans.  See  Edelman  v.  Boeing 
Air  Transport  Co .,  2S9  U.  S.  249,  253;  Pacific  Tel .  <&  Tel. 
Co.  v.  Seattle ,  291  U.  S.  300,  304:  Stephenson  v.  Binfwd , 
287  U.  S.  251,  270-277. 
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1933  Act.  Four  (to  Hartselle,  Russellville,  Gun- 
tersville,  and  Iowa  City)  are  authorized  |  by  the 
Emergency  Relief  Appropriation  Act  of  1935. 
(Conclusion  of  Law  No.  11,  R.  Yol.  I,  470.)  The 
1935  Act  provided  in  Section  12  that  the!  Public 
Works  Administration  should  continue  until  June 
30,  1937,  and  authorized  that  Administration  to 
perform-  such  of  its  functions  under  the  1933  Act 
as  might  be  authorized  by  the  President.  By  Ex¬ 
ecutive  Order  No.  7064,  J une  7, 1935,  the  President 
authorized  the  Administrator  to  continue! to  per¬ 
form  all  the  functions  which  he  was  authorized  to 
perform  under  the  1933  Act.  The  1935  Act  made 
an  additional  appropriation  including  the  follow- 

j 

ing :  j 

(g)  loans  or  grants,  or  both,  for  projects 
of  States,  Territories,  Possessions,  including 
subdivisions  and  agencies  thereof,  munici¬ 
palities,  and  the  District  of  Columbia,  and 
self -liquidating  projects  of  public  bodies 
thereof,  where,  in  the  determination  of  the 
President,  not  less  than  twenty-five  per 
centum  of  the  loan  or  the  grant,:  or  the 
aggregate  thereof,  is  to  be  expended  for 
work  under  each  particular  project,  $900,- 
000,000 ; 

The  amount  thus  authorized  could  be  increased  by 
the  President  by  an  amount  not  to  exceed  20  per 

i 

cent  of  the  total  appropriation  in  the  1935  Act. 

The  above  quoted  provisions  of  the  1935  Act  must 
be  read  in  the  light  of  the  Congressional  policy  and 
administrative  practice  under  the  1932  and  1933 
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Acts.  While  the  amount  of  grants  was  increased 
by  the  Public  Works  Administration  from  30  per 
cent  to  45  per  cent  of  the  cost  of  labor  and  materials 
on  a  project,  the  same  standards  under  which 
PWA  had  been  operating  continued  to  be  fol¬ 
lowed.  That  this  was  the  intention  of  Congress 
is  made  clear  by  the  subsequent  First  Deficiency 
Appropriation  Act,  fiscal  year  1936,  June  22, 1936, 
Public,  No.  739,  74th  Cong.,  2d.  Sess.  That  Act 
authorized  the  use  of  a  revolving  fund  for  grants 
by  PWA  in  an  amount  not  exceeding  45  per  cent  of 
the  cost  of  a  project,  “in  order  to  increase  employ¬ 
ment  by  providing  for  useful  public  work  projects 
of  the  kind  and  character  for  which  the  Federal 
Emergency  Administrator  of  Public  Works  (here¬ 
inafter  called  the  Administrator)  has  heretofore 
made  loans  or  grants  pursuant  to  Title  II  of  the 
National  Industrial  Recovery  Act  or  the  Emer¬ 
gency  Relief  Appropriation  Act  of  1935.”  It 
should  be  noted  that  the  1935  Act  imposed  an  addi¬ 
tional  requirement  that  at  least  25  per  cent  of  the 
amount  of  the  loan  or  grant  must  be  used  for  work 
under  each  project;  and  that  the  President  must  so 
determine. 

In  the  light  of  these  statutory  requirements,  the 
discretion  left  to  the  Administrator  in  making  loans 
and  grants  is  seen  to  be  no  broader  than  that  which 
is  customarily  vested  in  administrative  agencies. 
The  discretion  consists  largely  of  the  segregation  of 
a  lump  sum  appropriation  for  particular  types 
of  projects,  subject  to  the  requirements  of  a  com- 
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prehensive  program  of  public  works;  the  deter¬ 
mination  of  the  amounts  of  a  particular  lqan  and 
grant,  respectively,  subject  to  the  requirement  of 
adequate  security  for  the  loan  and  a  maximum  pro¬ 
portion  for  the  grant;  and  the  details  of  the  con¬ 
tract  to  be  executed  between  the  United  States  and 
the  applicant,  subject  to  the  requirements  concern¬ 
ing  conditions  of  labor  in  the  construction  work. 
To  anyone  familiar  with  the  functions  of  such  ad¬ 
ministrative  agencies  as  the  Interstate  Commerce 
Commission,  the  Federal  Tariff  Commission,  and 

the  like,  this  area  of  discretion  will  appehr  to  be 

; 

relatively  limited.  The  policy  and  standards  laid 
down  by  Congress  with  respect  to  PWA  are  fully 
as  definite  as  those  in  many  statutes  which  have 
been  sustained  by  the  Supreme  Court ;  for  example, 
the  power  conferred  on  the  Communications  Com¬ 
mission  to  grant  licenses  for  radio  broadcasting 
“as  public  convenience,  interest,  or  necessity  re¬ 
quires7’  ( Radio  Comm’n  v.  Nelson  Brothers  Co., 

289  U.  S.  266,  279,  285)  ;  the  establishment  of  “uni- 

2 

form  standards  of  purity,  quality,  and  fitness  for 
consumption  of  all  kinds  of  teas  imported  into  the 
United  States77  (Butt field  v.  Stranahan,  192  U.  S. 
470,  494) ;  the  approval  of  acquisition  of  control  of 
one  carrier  by  another  when  in  the  “public  inter¬ 
est77  (New  York  Central  Securities  Co.  vJ  United 
States,  287  U.  S.  12,  24-25). 

The  necessity  for  delegating  to  an  administra¬ 
tive  agency  the  details  of  the  public  works  program 
cannot  be  overlooked.  The  trial  court  in  this  con- 
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nection  quoted  from  the  opinion  of  Judge  Parker 
in  the  Duke  case  as  follows  (R.  I,  445) : 

It  was  out  of  the  question  for  Congress  to 
prescribe  the  details  of  an  extended  jmo- 
gram  of  public  works.  It  appropriated  the 
money  for  the  purpose,  laid  down  the  prin¬ 
ciples  which  were  to  guide  the  President 
and  the  Administrator  of  Public  Works  in 
its  expenditure,  and  left  to  them  the  work¬ 
ing  out  of  the  details.  The  making  of  loans 
and  grants  in  carrying  out  the  policy  thus 
laid  down  by  Congress  is  the  exercise  of  ad¬ 
ministrative,  not  legislative,  discretion. 

In  thus  paying  heed  to  the  practical  necessities 
of  the  situation  the  courts  have  followed  the  prin¬ 
ciples  consistently  laid  down  by  the  Supreme  Court 
with  regard  to  questions  of  delegation  of  power. 
Thus,  in  Buttfield  v.  Stranahan,  192  U.  S.  470,  496, 
it  was  said  : 

Congress  legislated  on  the  subject  as  far 

i 

as  was  reasonably  practicable,  and  from  the 
necessities  of  the  case,  was  compelled  to 
leave  to  executive  officials  the  duty  of  bring¬ 
ing  about  the  result  pointed  out  by  the 
statute. 

Similarly,  in  Union  Bridge  Company  v.  United 
States,  204  U.  S.  364,  386,  the  Court  said : 

Beyond  question,  if  it  had  so  elected,  Con¬ 
gress,  in  some  effective  mode  and  without 
previous  investigation  through  Executive 
Officers,  could  have  determined  for  itself, 
primarily,  the  fact  whether  the  bridge  here 
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in  question  was  an  unreasonable  obstruction 
to  navigation,  and,  if  it  was  found  to  be  of 
that  character,  could  by  direct  legislation 
have  required  the  defendant  to  make  such 
alterations  of  its  bridge  as  were  requisite 
for  the  protection  of  navigation  and  com¬ 
merce  over  the  waterway  in  question.  But 
investigations  by  Congress  as  to  each  par¬ 
ticular  bridge  alleged  to  constitute:  an  un¬ 
reasonable  obstruction  to  free  navigation 
and  direct  legislation  covering  each  case,, 
separately,  would  be  impracticable  in  view 
of  the  vast  and  varied  interests  which  re¬ 
quire  national  legislation  from  time  to  time. 

To  the  same  effect  is  the  statement  in  Mononga- 
hela  Bridge  v.  United  States ,  216  U.  S.  177,  192 : 

Any  other  method  was  impracticable  in 
view  of  the  vast  and  varied  interests  of  the 
Nation  requiring  legislation  from  time  to 
time. 

Likewise,  in  United  States  v.  Grimaud,  220  U.  S. 
506,  516 : 

In  the  nature  of  things  it  was  impractica¬ 
ble  for  Congress  to  provide  general  regula¬ 
tions  for  these  various  and  varying  details 
of  management.  Each  reservation  had  its 
peculiar  and  special  features;  and  in  au¬ 
thorizing  the  Secretary  of  Agriculture  to 
meet  these  local  conditions,  Congress  was 
merely  conferring  administrative  functions 
upon  an  agent,  and  not  delegating:  to  him 
legislative  power. 
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And  in  Panama  Refining  Co.  v.  Ryan,  293  U.  S. 
388,  421,  the  Court  was  careful  to  reaffirm  this 
principle : 

Undoubtedly,  legislation  must  often  be 
adapted  to  complex  conditions  involving  a 
host  of  details  with  which  the  national  legis¬ 
lature  cannot  deal  directly.  The  Constitu- 
tion  has  never  been  regarded  as  denying  to 
the  Congress  the  necessary  resources  of 
flexibility  and  practicality.  *  *  *  With¬ 
out  capacity  to  give  authorizations  of  that 
sort  we  should  have  the  anomaly  of  a  legis¬ 
lative  power  which  in  many  circumstances 
calling  for  its  exertion  would  he  hut  a 
futility . 

The  language  of  the  Panama  case  is  particularly 
applicable  here.  To  deny  the  right  of  Congress 
to,  delegate  the  functions  which  it  has  conferred 
upon  the  Public  Works  Administration  would  be 
to  deny  in  all  practical  sense  the  power  of  Congress 
to  make  appropriations  in  aid  of  a  comprehensive 
program  of  public  works  for  the  relief  of  unem¬ 
ployment. 

2.  The  Panama,  Schechter,  and  Tugwell  decisions 
are  readily  distinguishable 

Appellants  place  chief  reliance  upon  the  de¬ 
cisions  of  the  Supreme  Court  in  Panama  Refining 
Co.  v.  Ryan,  293  U.  S.  388,  and  Schechter  Corpora¬ 
tion  v.  United  States,  295  U.  S.  495  (Brief,  pp.  91- 
92).  In  their  effort  to  draw  a  parallel  between  the 
present  case  and  those  cases,  appellants  have  re- 
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ferred  to  the  declaration  of  policy  in  Title  J  of  the 
National  Industrial  Recovery  Act.  At  the  outset 
it  should  be  made  clear  that  that  declaration  of 
policy  has  no  relation  to  the  provisions  here  in 
question,  which  are  contained  in  Title  II!  of  that 

j 

Act.  The  declaration  of  policy  quoted  by  appel¬ 
lants  (Brief,  pp.  101-102)  related  solely  to; Title  I, 
which  authorized  codes  of  fair  competition.  Title 
II,  as  we  have  seen,  is  not  only  organically  inde¬ 
pendent  of  Title  I,  but  has  a  distinct  legislative 
background,  being  essentially  a  continuation  of 
certain  provisions  in  the  Emergency  Relief  and 
Construction  Act  of  1932.  We  do  not  rely  in  any 
degree  upon  the  declarations  of  policy  in  Title  I. 
Indeed,  in  so  far  as  that  tile  was  not  invalidated 
by  the  Schechter  decision,  its  provisions  have  ex¬ 
pired  by  their  own  terms. 

In  the  Panama  case,  supra ,  the  Supreme  Court 
held  Section  9  (c)  of  Title  I  of  the  Recovery  Act 
invalid.  That  section  authorized  the  President  to 
prohibit  the  interstate  transportation  of  oil  pro¬ 
duced  in  excess  of  state-fixed  quotas.  The  defect 
in  the  statutory  provision  was  that  no  policy  was 
laid  down  by  Congress  to  guide  the  Executive  in 
determining  whether  or  not  such  a  prohibition 
should  be  imposed  by  him.  So  far  as  Could  be 
fathomed  from  Title  I,  Congress  had  expressed  no 
policy  with  respect  to  the  transportation  of  such 
oil.  The  declarations  of  policy  in  Section  1  left 
it  uncertain  whether  Congress  intended  to  encour¬ 
age  or  discourage  such  transportation;^  that  is, 
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whether  the  policy  of  Congress  was  to  increase  or 
to  decrease  the  amount  of  oil  made  available  by 
interstate  shipment.  In  the  present  case,  as  we 
have  seen,  there  can  be  no  doubt  as  to  the  policy 
of  Congress  in  encouraging  a  program  of  public 
works.  The  Administrator  was  required  to  pre¬ 
pare  a  comprehensive  program  to  that  end,  and  it 
would  be  mere  sophistry  to  assert  that  he  was  left 
free  to  carry  the  program  into  execution  or  not  as 
he  might  choose  in  his  uncontrolled  discretion. 

In  the  S check ter  case  the  delegation  of  power  to 
promulgate  codes  of  competition  was  held  invalid. 
The  Court  held  that  neither  in  Section  1  of  Title  I 
nor  in  the  subsequent  sections  of  that  Title  was 
there  to  be  found  an  adequate  expression  of  Con¬ 
gressional  will  with  respect  to  the  content  of  “fair 
competition’7  as  applied  to  the  infinite  variety  of 
practices  in  the  whole  of  American  industry. 
Such  a  delegation  is  not  to  be  compared  with  the 
authorization  to  assist  by  loans  and  grants  the  con¬ 
struction  of  Public  Works  projects  as  described  in 
Title  II. 

There  is,  moreover,  a  fundamental  distinction, 
in  addition  to  those  noted  above,  between  the  pro¬ 
visions  involved  in  the  Schechter  and  Panama 
cases  and  those  involved  here.  In  the  former  cases 
the  power  conferred  upon  the  Executive  was  a 
power  to  make  rules  having  the  force  of  positive 
law  and  carrying  with  them  criminal  penalties  for 
violations.  This  fact  was  emphasized  in  both 
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cases.  In  the  Sell  edit er  case  the  Court  said 
(p.  529) :  | 

It  involves  the  coercive  exercise  of  the  law¬ 
making  power.  The  codes  of  fair  competi¬ 
tion  which  the  statute  attempts  to  authorize 
are  codes  of  laws.  If  valid,  they  place  all 
persons  within  their  reach  under  the  obliga¬ 
tion  of  positive  law,  binding  equally  those 
who  assent  and  those  who  do  not ;  assent. 
Violations  of  the  provisions  of  the  codes  are 
punishable  as  crimes. 

Similarly  in  the  Panama  case,  supra ,  thb  Court 
pointed  out  that  the  provision  involved  gave  “to 
the  President  an  unlimited  authority  to  determine 
the  policy  and  to  lay  down  the  prohibition ,  or  not 
to  lay  it  down,  as  he  may  see  fit.  And  disobedience 
to  his  order  is  made  a  crime  punishable  by  fine  and 
imprisonment”  (p.  415).  [Italics  supplied.] 

Petitioners  have  utterly  ignored  this  salient  fea¬ 
ture  of  the  Schechter  and  Panama  cases. 

Nor  can  appellants  find  support  for  their  posi¬ 
tion  in  the  decision  of  this  Court  in  Township  of 
Franklin  v.  Tucjwell,  85  F.  (2d)  208.  The  pro¬ 
vision  there  in  question  was  an  appropriation  read¬ 
ing  as  follows :  “  (d)  Housing,  $450,000,000.;”  This 
Court  held  that  the  subject  matter  was  too  indefi¬ 
nite  to  furnish  an  adequate  guide  to  the  Executive 
and  that  there  was  no  antecedent  practice  in  the 
light  of  which  the  limits  of  the  authorization  could 
be  formulated.  This  Court  further  held  that  the 
activity  actually  undertaken,  a  suburban  resettle¬ 
ment  project,  could  not  be  said  clearly  to  come 
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within  the  statutory  provision.  This  Court  pro¬ 
ceeded  to  suggest  that  a  different  question  would  be 
presented  in  the  case  of — 

the  grant  of  loans  to  a  state  or  municipality 
to  carry  out  Public  Works  projects.  As  to 
these  we  might  find  in  the  nature  of  the  ob¬ 
jective  a  well-beaten  path  by  which  to  supply 
the  omitted  means  to  that  end. 

In  what  has  already  been  said,  it  must  be  evident 
that  there  was  in  fact  a  well-beaten  path  understood 
by  Congress  and  followed  by  the  Administrator. 

Indeed,  this  Court  found  no  difficulty  in  sustain¬ 
ing,  under  the  1933  Act,  an  expenditure  for  the  con¬ 
struction  of  an  Interior  Department  building  as 
part  of  the  comprehensive  plan  of  public  works. 
Potomac  Electric  Power  Co.  v.  United  States ,  85 
P.  (2d)  243,  certiorari  denied,  Oct.  12,  1936.  In 
that  case  this  Court  said : 

We  think  the  authority  of  the  Secretary 
of  the  Treasury,  under  the  National  Indus¬ 
trial  Recovery  Act  and  the  acts  of  the  Fed¬ 
eral  Administration  of  Public  Works  estab¬ 
lished  thereunder,  to  acquire,  through  the 
power  of  eminent  domain,  the  property  of 
the  defendant,  cannot  be  successfully  chal¬ 
lenged,  nor  can  the  authority  of  the  Presi- 
1  dent,  who  was  empowered  to  have  prepared 
“a  comprehensive  program  of  public  works’’ 

1  which  was  to  include  “any  projects  of  the 
character  heretofore  constructed  or  carried 
on  *  *  *  directly  by  public  authority”, 
and  to  acquire  by  eminent  domain  any  real 
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property  in  connection  therewith,  be  success¬ 
fully  assailed.  *  *  *  • 

*  *  *  However,  we  base  our  holding  on 
this  point  exclusively  on  the  authority  vested 
in  the  Administrator  of  Public  Works  to 
divert  money  from  the  appropriation  under 
the  National  Industrial  Recovery  Act  for  the 
purpose  of  acquiring  a  site  for  this  public 
building  within  the  designated  area  in  the 
City  of  Washington. 

The  authority  for  the  expenditure  in  the  Potomac 
Electric  case  rested  on  precisely  the  same  clause 
in  the  same  Act  as  that  upon  which  several  of  the 
projects  in  the  present  suit  are  based.  If  that 
authorization  is,  as  appellants  insist,  too  indefinite 
to  authorize  a  loan  and  grant  to  a  municipality  it 
must  likewise  have  been  too  indefinite  to  support 

i 

the  expenditure  made  for  the  Department  of 
Interior  Building.  As  a  matter  of  fact,  the  limita¬ 
tions  imposed  in  the  case  of  loans  and  grants  are 
more  severe  than  in  the  case  of  strictly  1  federal 
projects.  The  former  must  comply  with  the  re¬ 
quirements  of  adequate  security  and  there  must  be 
application  and  formal  action  by  the  municipality 
which  seeks  the  funds.  In  the  case  of  an  allotment 
for  a  federal  building  these  limitations  obviously  do 
not  exist. 

3 .  There  are  many  judicial  and  legislative  prece¬ 
dents  in  connection  ivith  analogous  statutes 

If  the  provisions  here  attacked  are  invalid  as  a 
delegation  of  power,  then  equally  invalid  are  many 
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of  the  traditional  and  established  functions  of  the 
Federal  Government.  The  same  i  reasoning  by 
which  appellants  attack  these  provisions  would 
render  invalid  the  lending  activities  of  the  Federal 
Government  as  carried  on  from  the  Bank  of  the 
United  States  to  the  Reconstruction  Finance  Cor¬ 
poration.  Numerous  and  familiar  lump-sum  ap¬ 
propriations  would  be  invalid.  The  billions  of 
dollars  in  securities  issued  bv  the  Federal  Govern- 
ment  upon  the  determination  of  the  Secretary  of 
the  Treasury  as  to  amount,  time  of  issuance,  desir- 
abilityi  and  terms,  and  without  findings,  would  be 
invalid  as  a  delegation  of  the  power  of  Congress  to 
borrow  money  on  the  credit  of  the  United  States. 

A  list  of  representative  lump-sum  appropria¬ 
tions  is  printed  in  the  appendix,  pp.  105-126.  It 
will  suffice  here  to  discuss  only  one  example  which 
has  been  judicially  upheld — the  revolving  fund 
under  the  Reclamation  Act  of  June  17,  1902,  32 
Stat.  388,  U.  S.  Code,  Title  43,  sec.  391.  Section  1 
of  the  Act  provided  in  part  as  follows : 

All  monevs  received  from  the  sale  and 

•/ 

disposal  of  public  lands  [here  follows  an 
enumeration  of  seventeen  states  in  which 
the  public  lands  are  located]  *  * 

shall  be,  and  the  same  are  hereby,  reserved, 
set  aside,  and  appropriated  as  a  special 
fund  in  the  Treasurv  to  be  known  as  the 

V 

reclamation  fund,  to  be  used  in  the  exami¬ 
nation  and  survey  for  and  the  construc¬ 
tion  and  maintenance  of  irrigation  works 
1  for  the  storage,  diversion,  and  development 
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of  waters  for  the  reclamation  of  arid  and 
semiarid  lands  in  the  said  States  and  Terri¬ 
tories,  and  for  the  payment  of  all  other 
expenditures  provided  for  in  this  chapter. 

Section  4  of  the  Act  provided  that  “upon  the 
determination  by  the  Secretary  of  the  Interior  that 
any  irrigation  project  is  practicable,  he  may  cause 
to  be  let  contracts  for  the  construction  of  the 
same.77  Other  provisions  of  law  provided  for  the 
covering  into  the  reclamation  fund  of  various  other 
monevs. 

i 

It  will  be  noted  that  the  statute  contains  no  di¬ 
rection  to  the  Secretary  of  the  Interior  to  spend 
any  amount  of  money  whatsoever.  He  is: author¬ 
ized  to  spend  as  much  or  as  little  as  he  deems  wise, 
provided  that  the  amount  of  expenditures  does  not 
exceed  the  maximum  sum  in  the  reclamation  fund. 
There  is  no  test  or  rule  laid  down  for  the  guidance 
of  the  Secretary  in  selecting  projects,  except  that 
he  must  find  that  the  project  is  practicable  in  order 
to  make  it  eligible.  The  word  “practicable”  is  not 
defined. 

The  constitutionality  of  this  statute  was  chal¬ 
lenged  in  United  States  v.  Hanson,  167  Fed.  881 
(C.  C.  A.  9th),  which  was  an  ejectment  suit 
brought  by  the  Government  to  recover  possession 
of  certain  Government  land  for  use  in  connection 
with  a  reclamation  project.  One  of  the  objections 

j 

raised  to  the  validity  of  the  act  was  “that!  it  dele¬ 
gates  legislative  authority  to  the  Secretary  of  the 
Interior,  and  authorizes  him  to  determine  what 
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and  where  irrigation  systems  shall  be  built  and 
maintained  and  what  shall  be  expended  thereon. ?? 
Judge  Gilbert,  writing  for  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  rejected  this  con¬ 
tention  and  held  the  statute  valid.  He  made  the 
following  observations  relative  to  the  point  under 
discussion  (pp.  884-885)  : 

It  is  said  that  the  appropriation  is  in¬ 
definite.  This  is  true,  but  it  is  not  more 
indefinite  than  other  appropriations  which 
have  been  made  by  Congress  from  the  be¬ 
ginning  of  the  government,  the  constitu¬ 
tionality  of  which  has  never  been  questioned. 

But  it  is  urged  that  the  act  delegates  legis¬ 
lative  authority  to  the  Secretary,  in  that  it 
authorizes  him  to  determine  what  irrigation 
system  shall  be  built  and  maintained,  and 
what  amount  shall  be  expended  thereon.  A 
similar  contention  was  advanced  in  Union 
Bridge  Company  v.  United  States ,  204  U.  S. 
364,  27  Sup.  Ct.  367,  51  L.  Ed.  523,  concern¬ 
ing  the  river  and  harbor  act  of  18S9  (Act 
March  3,  1899,  c.  425,  30  Stat.  1151  (U.  S. 
Comp.  St.  1901,  p.  3540)),  which  gave  to 
the  Secretary  of  War  power  to  determine 
whether  bridges  on  navigable  waters  of  the 
United  States  are  unreasonable  obstructions 
to  navigation,  and  providing  for  the  removal 
of  such  bridges  when  so  condemned  by  the 
Secretary.  But  the  court  held  that  the  act 
was  not  unconstitutional  as  a  delegation  of 
legislative  power  to  an  executive  officer. 


257 


The  power  of  expenditure  is  closely  analogous  to 
other  powers  which  are  not  essentially  legislative, 
or  law-making,  in  character.  In  such  fields  powers 
at  least  as  broad  as  those  here  conferred  have  been 
commonly  granted  and  never  invalidated  on  the 
ground  of  delegation  of  power. 

For  purposes  of  illustration,  the  following 
classes  of  power  will  be  considered:  (1)^  control 
over  public  lands;  (2)  establishment  of  fiscal 

i 

agencies;  (3)  disposal  of  government  property; 
(4)  borrowing  of  money  on  the  credit  of  the  United 
States. 

(1)  In  the  administration  of  the  public  lands  it 
is  well  established  that  Congress  has  a  broad  power 

i 

of  delegation.  Congress  may,  for  example,  subject 
the  location  of  mine  claims  to  state  and  territorial 
laws  and  to  local  mining  customs.  Biitte  City 
Water  Co.  v.  Baker,  196  U.  S.  119.  The  Supreme 
Court  pointed  out  in  the  Butte  City  case  the  fun¬ 
damental  difference  between  law-making  and  non- 
regulatory  legislative  action  (p.  126) :  \ 

The  Nation  is  an  owner,  and  has  made  Con¬ 
gress  the  principal  agent  to  dispose  of  its 
property.  *  *  *  While  the  disposition 
of  these  lands  is  provided  for  by  Congres¬ 
sional  legislation,  such  legislation  savors 
somewhat  of  mere  rules  prescribed  by  an 
owner  of  property  for  its  disposal.  It  is 
not  of  a  legislative  character  in  the  highest 
sense  of  the  term,  and  as  an  owner  may 
delegate  to  his  principal  agent  the  right  to 
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employ  subordinates,  giving  to  them  a 
limited  discretion,  so  it  would  seem  that 
Congress  might  rightfully  entrust  to  the 
local  legislature  the  determination  of  minor 
matters  respecting  the  disposal  of  these 
lands.  [Italics  supplied.] 

In  United  States  v.  Midwest  Oil  Co.,  236  U.  S. 
459,  474,  the  Supreme  Court  reaffirmed  the  doctrine 
of  the  Butte  City  case,  stating  that  “land  laws  are 
not  of  a  legislative  character  in  the  highest  sense  of 
the  term  (Art.  4,  Sec.  3)  but  savor  somewhat  of 
mere  rules  prescribed  by  an  owner  of  property  for 
its  disposal.”  See  also  United  States  v.  Wilbur, 
283  CVS.  414, 419 ;  United  States  v.  Chemical  Foun¬ 
dation,  272  U.  S.  1,  12.  In  United  States  v. 
Grimaud,  220  U.  S.  506,  516,  that  Court  likened 
administrative  regulation  of  the  Federal  forest 
reserves  to  ordinances  that — 

do  not  declare  general  rules  with  reference 
to  rights  of  persons  and  property,  nor  do 
they  create  or  regulate  obligations  and  lia¬ 
bilities,  nor  declare  what  shall  be  crimes  nor 
fix  penalties  therefor. 

(2)  In  the  establishment  of  fiscal  agencies,  Con¬ 
gress  may  vest  a  large  measure  of  discretion  in  the 
administrative  officers  charged  with  carrying  out 
the  law.  The  Acts  establishing  the  United  States 
banks  left  to  the  directors  of  those  institutions  wide 
latitude  such  as  is  ordinarily  reposed  in  officers  of 
similar  private  institutions.  Perhaps  no  power  so 
vested  in  them  was  of  greater  practical  importance 
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than  that  of  establishing  branches,  for  thereby  the 

i 

impact  of  the  bank  was  felt  directly  by  competing 
private  institutions.  An  extremely  forceful  argu¬ 
ment  was  made  in  McCulloch  v.  Maryland ,  4 
Wheat.  316,  by  Mr.  Hopkinson,  for  Maryland,  to 
the  effect  that  if  the  power  to  establish  branches 
existed  in  the  Federal  Government,  its  exercise 
must  rest  with  Congress  alone  (pp.  335-337)  : 

2d.  But  if  these  branches  are  to! be  sup¬ 
ported  on  the  ground  of  the  constitutional 
necessity,  and  they  can  have  no  other  foun¬ 
dation,  the  question  occurs,  who  should  be 
the  judge  of  the  existence  of  the  necessity,  in 
any  proposed  case;  of  the  when  and  the 
where  the  power  shall  be  exercised,  which 
the  necessity  requires  ?  *  *  *  The  estab¬ 
lishment  of  a  bank  in  a  state,  without  its  as¬ 
sent  ;  without  regard  to  its  interests;  its  pol¬ 
icy  or  institutions,  is  a  higher  exercise  of 
authority  than  the  creation  of  the  parent 
bank,  which,  if  confined  to  the  seait  of  the 
government,  and  to  the  purposes  of  the  gov¬ 
ernment,  will  interfere  less  with  the  rights, 
and  policy  of  the  states,  than  those  wide- 
spreading  branches,  planted  everywhere, 
and  influencing  all  the  business  of  the  com¬ 
munity.  Such  an  exercise  of  sovereign 
power  should,  at  least,  have  the  sanction  of 
the  sovereign  legislature,  to  vouch  that  the 
good  of  the  whole  requires  it,  that  the  neces¬ 
sity  exists  which  justifies  it.  But  will  it  be 
tolerated,  that  twenty  directors  of  a  trading 
corporation,  having  no  object  but  profit, 
shall,  in  the  pursuit  of  it,  tread  upon  the  sov- 
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ereignty  oi  the  state ;  enter  it,  without  con¬ 
descending  to  ask  its  leave ;  disregard* 
perhaps,  the  whole  system  of  its  policy; 
overthrow  its  institutions,  and  sacrifice  its 
interests? 

Though  the  argument  was  vigorous  and  ex¬ 
tended,  the  Chief  Justice  was  able  to  deal  with  it  in 
a  summary  way  (p.  424)  : 

The  branches,  proceeding  from  the  same 
stock,  and  being  conducive  to  the  complete 
accomplishment  of  the  object,  are  equally 
constitutional.  It  would  have  been  unwise, 
to  locate  them  in  the  charter,  and  it  would 
be  unnecessarily  inconvenient,  to  employ 
the  legislative  power  in  making  those  subor¬ 
dinate  arrangements.  The  great  duties  of 
the  bank  are  prescribed;  those  duties  re¬ 
quire  branches ;  and  the  bank  itself  may,  we 
think,  be  safely  trusted  with  the  selection  of 
places  where  those  branches  shall  be  fixed; 
reserving  always  to  the  government  the 
right  to  require  that  a  branch  shall  be  lo¬ 
cated  where  it  mav  be  deemed  necessarv. 

%/  %/ 

Compare  also  the  discretion  vested  in  the  Secre¬ 
tary  of  the  Treasury  under  the  Farm  Loan  Act, 
sustained  in  Smith  v.  Kansas  City  Title  &  Trust 
Co.,  255  U.  S.  180. 

(3)  In  disposing  of  property  of  the  United 
States,  Congress  may  likewise  entrust  administra¬ 
tive  officers  with  wide  discretion.  Cf.  United 
States  v.  Chemical  Foundation,  272  U.  S.  1,  11-12. 
.Thus  in  Ashwander  v.  Tennessee  Valley  Author¬ 
ity,  297  U.  S.  288,  the  petitioners  maintained  both 
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in  the  petition  for  certiorari  and  in  the  brief  in  the 

i 

Supreme  Court  that  the  Act  constituted  an  invalid 
delegation  of  power  to  the  Authority.  This  con¬ 
tention  was  passed  over  by  the  Court.!  If  the 
strict  canons  of  delegation  of  power  upon  which 
appellants  in  the  present  case  rely  were  to  be  ap¬ 
plied  indiscriminately,  some  discussion  would  have 
be-eia  appropriate  in  the  Ashwander  \  opinion. 
Viewing  that  case  in  its  narrowest  compass,  as  a 
question  of  the  right  of  the  Federal  Government 
to  contract  for  the  purchase  of  transmission  lines, 
to  enter  into  an  interchange  agreement  for  the  sale 
of  power,  and  to  enter  into  restrictive  covenants 
as  to  competition,  all  in  relation  to  the!  Govern¬ 
ment-owned  Wilson  Dam,  the  exercise  of  those 
powers  was  none-tlie-less  the  result  of  discretion 
necessarily  left  with  the  directors.  The  statute 
permitted  them  freely  to  determine  whether  or  not 
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transmission  lines  should  be  acquired;  when  and 
where  they  should  be  acquired ;  whether  they 

i 

should  be  purchased,  leased,  or  constructed;  the 
price  to  be  paid  if  the  lines  were  to  be  purchased ; 
whether  and  on  what  terms  to  enter  into  an  inter¬ 
change  agreement ;  whether  and  on  what:  terms  to 
enter  into  covenants  respecting  competition. 

(4)  Perhaps  the  most  striking  example  of  the 
discretion  traditionally  left  with  the  Executive  in 
carrying  out  laws  which  are  not  of  a  regulatory  or 
coercive  nature  is  the  issuance  of  obligations  of  the 

_  i 

United  States.  The  power  to  borrow  money  on  the 
credit  of  the  United  States  is,  of  course;  a  power 
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vested  in  Congress  by  the  Constitution.  Yet  in  au¬ 
thorizing  the  Secretary  of  the  Treasury  to  borrow 
money,  Congress  has  conferred  upon  him  extremely 
broad  powers.  The  legislation  is  collected  in  Title 
31  of  U.  S.  C.,  Sections  752-757.  The  amounts 
which  the  Secretary  is  authorized  to  borrow  and 
for  which  he  may  issue  obligations  extend  into  the 
tens  of  billions  of  dollars.  Yet  he  is  left  wholly 
free  to  determine  whether  and  when  to  issue  any 
or  all  of  the  types  of  obligations  authorized  by  the 
statutes.  No  limit  is  placed  upon  the  time  during 
wThich  these  obligations  mav  be  issued.  In  the  case 
of  United  States  notes  (Section  753)  certificates 
of  indebtedness  (Section  754),  Treasury  bills  (Sec¬ 
tion  754),  and  war-savings  certificates  (Section 
757),  the  rate  of  interest  is  left  entirely  at  the  dis¬ 
cretion  of  the  Secretary.  In  the  case  of  bonds  onlv 
a  maximum  rate  of  interest  is  designated.  In  the 
case  of  United  States  notes  (Section  753)  the  Sec¬ 
retary  is  given  his  choice  of  four  quite  different 
schemes  of  complete  or  partial  tax  exemption. 
The  importance  of  the  powers  thus  conferred,  and 
their  effect  upon  the  national  credit,  upon  com¬ 
petitive  investments  in  state,  municipal,  and  pri¬ 
vate  obligations,  upon  interest  rates  generally  and 
upon  the  saving  and  investment  of  capital,  need  not 
be  elaborated.  If  the  principles  of  delegation  of 
power  applicable  to  the  making  of  coercive  laws 
were  to  be  applied,  including  the  requirement  of 
findings  of  fact,  grave  doubt  would  be  cast  on  the 
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validity  of  billions  of  dollars  in  Government 
obligations. 

The  broad  discretion  vested  in  the  Executive  to 
raise  money  by  borrowing  on  the  credit  of  the 
United  States  is  to  be  contrasted  with  the  more  lim¬ 
ited  discretion  permitted  to  the  Executive'  in  rais- 

i 

ing  money  through  taxation.  The  borrowing  power 
calls  for  a  consensual  transaction ;  the  taxing  power 
is  coercive.  The  distinction  is  no  less  real  and  fun¬ 
damental  because  of  the  fact  that  the  borrowing 
power  may  entail,  as  a  consequence,  a  serious  col¬ 
lateral  effect  upon  others.  ! 

The  distinction  which  is  thus  to  be  observed  with 
respect  to  the  scope  of  delegated  powder  is  not  a 
fortuitous  one.  It  is  based  upon  the  principle 
which  underlies  the  doctrine  of  the  separation  of 
governmental  powrers.  That  principle  is  that  the 
liberty  of  the  citizens  requires  that  the  same  agency 
of  government  winch  enacts  laws  shall  nht  be  en¬ 
trusted  with  their  enforcement,  and  that;  the  en¬ 
forcement  agency  shall  not  have  the  pow’^r  of  en¬ 
acting  laws.  As  stated  by  Montesquieu,  wiio 
professed  to  describe  the  English  constitutional 
system  and  wfliose  influence  upon  the  framers  of  the 
Constitution  is  w^ell  known,  the  principle  is  neces¬ 
sary  to  liberty  lest  “The  same  monarch  or  senate 
should  enact  tyrannical  laws  to  enforce  them  in  a 
tyrannical  manner.’ ’  Esprit  des  Lois,  Book  II, 
Chap.  6.  See  also  Blackstone  Commentaries,  I,  p. 
146;  Federalist,  'No.  47;  Story,  Constitution  (4th 
Ed.,  Secs.  517-524).  When  Congress  appropriates 
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money  for  designated  purposes,  the  problem  is  not 
the  control  of  coercive  law-making  power  but  the 
establishment  of  standards  sufficiently  definite  to 
insure  that  the  money  is  applied  for  the  purposes 
for  which  it  was  intended  and,  at  the  same  time, 
sufficiently  reasonable  and  elastic  to  permit  the 
executive  to  apply  the  money  efficiently  to  those 
purposes.  In  the  case  of  appropriations,  the  Con¬ 
stitution  does  not  contemplate  that  the  safeguards 
of  representative  government  are  to  be  secured 
through  restriction  of  executive  power  in  making 
expenditures.  Those  safeguards  have  been  ex¬ 
pressly  provided  in  the  provision  of  Article  I,  Sec¬ 
tion  9,  Clause  7  of  the  Constitution,  requiring 
appropriations  as  a  condition  precedent  to  ex¬ 
penditures  and  requiring  a  regular  statement  and 
account  of  receipts  and  expenditures  to  be  fur¬ 
nished  periodically. 

4.  There  is  no  necessity  for  findings  of  fact  by  the 

Administrator 

The  fallacy  of  appellants’  effort  to  apply  the 
Panama  and  Schechter  cases  is  nowhere  more  ap¬ 
parent  than  in  their  insistence  that  there  must  be 
judicially  re  viewable  findings  of  fact  by  the  Ad¬ 
ministrator  when  he  makes  a  loan  and  grant.  Ap¬ 
pellants  have  confused  the  requirements  which 
exist  in  quasi- judicial  proceedings  before  an  ad¬ 
ministrative  officer  with  those  which  exist  when 
the  action  to  be  taken  is  essentially  executive  in 
character.  This  distinction  has  been  recognized 
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throughout  the  decisions.  As  early  as  1840  it  was 
argued  that  where  a  statute  authorized  the  issu¬ 
ance  of  a  new  patent  in  circumstances  where  a 
previous  patent  was  inoperative  because  the  pre¬ 
scribed  conditions  had  not  been  complied  with 
by  inadvertence,  accident,  or  mistake,  the  new 
patent  must  be  accompanied  by  findings  showing 
that  the  authority  of  the  statute  was  strictly  com¬ 
plied  with.  This  argument  was  rejected  by  Mr. 
Justice  Story  in  Philadelphia  &  Trenton  Railroad 
Co.  v.  Stimpson,  14  Pet.  448,  458.  The  Court 
pointed  out  that  the  law  presumes  that  an  execu¬ 
tive  officer,  particularly  “such  high  functionaries” 
as  the  President  and  the  Secretary  of  State,  per¬ 
form  their  proper  official  duties,  until  the  contrary 
is  proved.  “It  is  not,  then,  necessary  for  the 
patent  to  contain  any  recitals  that  the  prerequi¬ 
sites  to  the  grant  of  it  have  been  duly  complied 
with,  for  the  law  makes  the  presumption;”  (p. 
458).  More  recently  the  same  principle  has  been 
announced  and  applied  by  the  Supreme  Court. 
Thus,  in  United  States  v.  B.  &  0.  Railroad  Co., 
293  U.  S.  454,  465,  note  9,  the  distinction  was  point¬ 
ed  out  between  quasi- judicial  action  and  executive 
action,  the  former,  but  not  the  latter,  requiring 
findings.  See  also  Morgan  v.  United  States,  298 
U.  S.  468,  479—180.  In  Pacific  States  Box  and 
Basket  Co.  v.  White,  296  U.  S.  176,  the  Conrt  said 

(p.  186)  : 

It  is  contended  that  the  order  is  void  be¬ 
cause  the  administrative  body  made  no 
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special  findings  of  fact.  But  the  statute  did 
not  require  special  findings;  doubtless  be¬ 
cause  the  regulation  authorized  was  general 
legislation,  not  an  administrative  order  in 
the  nature  of  a  judgment  against  an  indi¬ 
vidual  concern.  Compare  Wichita  Railroad 
and  Light  Co,  v.  Public  Utilities  Commis¬ 
sion, ,  266  U.  S.  48,  58-59 ;  Mahler  v.  Eby,  264 
IT.  S.  32,  44;  Southern  Railway  Co.  v.  Vir¬ 
ginia,  290  U.  S.  190, 193, 194. 

If  such  findings  were  requisite  here  they  would 
also  be  requisite  where  the  Administrator  allots 
funds  for  the  construction  of  a  federal  building, 
such  as  the  Department  of  the  Interior  Building. 
This  Court,  in  the  Potomac  Electric  Co.  case, 
supra ,  did  not  hold  that  where  such  an  allotment 
was  made  findings  were  necessary.  Likewise,  in 
the  case  of  loans  by  fiscal  agencies  of  the  United 
States,  it  is  unthinkable  that  in  every  case  there 
must  be  findings  of  fact  to  support  the  loan.  The 
same  is  true  with  respect  to  the  issuance  of  obliga¬ 
tions  of  the  United  States  by  the  Treasury  Depart¬ 
ment.  In  the  Ashwander  case,  supra ,  where  the 
Tennessee  Valley  Authority  exercised  its  power  to 
acquire  transmission  lines  by  purchase,  it  was  not 
required  that  the  Authority  make  findings  with  re¬ 
gard  to  the  basis  of  its  action.  In  all  such  cases,  if 
the  action  taken  is  asserted  to  be  arbitrary  and 
without  rational  basis,  and  if  the  complainants 
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have  a  standing  to  raise  the  question,  the  issue 
must  be  determined  by  objective  proof.113  j 

iv  s 

THE  STATUTE  IS  CONSTITUTIONAL  AS  AN  EXERCISE  OF 

THE  POWER  OF  CONGRESS  TO  SPEND  PUBLIC  FUNDS 

TO  PROMOTE  THE  GENERAL  WELFARE  j 

The  basic  constitutional  question  presented  in 
this  case  is  whether  Congress,  in  order  to  pro¬ 
mote  the  national  general  welfare,  by  increasing 

j 

employment  throughout  the  country  has  the  power 
to  authorize  expenditures,  in  the  form  of  loans  and 
grants  of  federal  funds,  to  the  sovereign  States  or 
their  political  subdivisions,  upon  their  voluntary 
applications;  the  funds  to  be  spent  by  the  States 
and  their  municipalities  for  the  construction  of 
public  works  which  are  to  be  owned,  operated,  reg¬ 
ulated,  and  controlled  by  the  States  or  their  sub¬ 
divisions. 

7.  The  expenditures  authorized  by  the  statute  are 
for  the  national  general  welfare  \ 

i 

Congress  reasonably  concluded  that  the  expendi¬ 
tures  authorized  by  the  statute  would  throughout 
the  United  States  greatly  relieve  distress,  increase 

11S  Of  course,  if  a  statute  requires  findings  they!  must  be 
made.  The  1935  Act  requires  that  “in  the  determination  of 
the  President"  at  least  25  per  cent  of  the  loan  or  grant,  or 
the  aggregate  thereof,  will  be  expended  for  labor.  In  every 
case  at  bar  where  the  1935  Act  governs,  such  a  determination 
was  made  (Fdg.  44,  R.  Vol.  I,  465;  R.  Vol.  II,  pp.  345, 
358) . 
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employment,  and  help  substantially  to  revive  inter¬ 
state  business  and  industry,  increasing  purchasing 
power,  the  consumption  of  goods,  and  the  national 
income,  and  that  those  results  would  promote  the 
national  general  welfare.  The  reasonableness  of 
that  conclusion  is  manifest  both  from  the  data 
before  Congress  when  it  enacted  the  statutes  in 
question  and  from  the  actual  consequences  of  the 
expenditures  subsequently  made  thereunder. 

1.  In  1933,  when  Title  II  of  the  National  Indus¬ 
trial  Recovery  Act  was  passed,  the  United  States 
was  in  the  midst  of  an  economic  depression  of  un¬ 
precedented  character.  The  courts  have  taken 
judicial  notice  of  the  depth  and  severity  of  the 
depression.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co. 
v.  United  States,  284  U.  S.  248,  260;  Great  North¬ 
ern  Ry.  Co.  v.  Weeks,  297  U.  S.  135, 149 ;  Baltimore 
National  Bank  v.  State  Tax  Commission,  297  U.  S. 
209;  Home  Bldg.  <£  Loan  Assn.  v.  Blaisdell,  290 
U.  S.  398,  422.  The  Federal  Reserve  Board  index 
of  industrial  production  showed  a  drop  from  119 
for  1929  to  64  for  1932. 114  The  consequent  unem¬ 
ployment  was  widespread  and  was  severely  under¬ 
mining  the  economic  well-being  of  the  nation. 
Factory  employment  had  shrunk  from  104.8  per¬ 
cent  in  1929  to  62.6  percent  in  May  1933,  based 
upon  the  1923-1925  volume.115  It  has  been  esti¬ 
mated  that  between  1929  and  1933  the  number  of 

114  Federal  Reserve  Bulletin ,  October  l9$6.  The  figures 
are  based  upon  the  years  1923  to  1925  as  100. 

113  Monthly  Labor  Review- ,  May  1935,  page  1339. 


269 


unemployed  increased  from  1,864,000  to  15,653,- 
000. 116  The  resources  of  private  charity  were  un¬ 
able  to  cope  with  the  distress  and  suffering  result¬ 
ing  from  this  widespread  unemployment.  The 
absolute  necessity  of  providing  public  funds  for 
the  relief  of  the  unemployed  and  the  destitute 
created  a  financial  problem  of  grave  magnitude. 
By  July  1933,  13  percent  of  the  population;  of  this 
country  was  receiving  relief  from  public  funds.117 
The  unemployment  problem  had  become  nation¬ 
wide  in  scope,  and  the  states  and  local  communities 
wrere  unable  to  provide  the  necessary  relief. :  Every 

i 

section  of  the  country  was  affected.  Tax  collections 
were  decreasing,  local  revenues  wTere  dwindling,  and 
the  credit  resources  of  states,  counties,  and  munici¬ 
palities  wrere  rapidly  being  exhausted.118  !  Some- 

.  i 

thing  had  to  be  done,  and  done  quickly,  in  brder  to 

116  The  American  F ederationist ,  January  1936,  p.  65.  This 
estimate  of  unemployment  in  1933  would  appear  to  be  con¬ 
servative.  The  Alexander  Hamilton  Institute  estimated 
that  17,000,000  were  unemployed  in  March  1933.  Business 
Conditions  Weekly ,  September  5,  1936. 

117  See  Report  of  the  Federal  Emergency  Relief  Adminis¬ 
trator  to  the  Chairman  of  the  Senate  Committee  op  Appro¬ 
priations,  Sen.  Doc.  No.  56,  74th  Cong.,  1st  Sess.  j 

11S  See  Report  of  Federal  Emergency  Relief  Administrator 
(December  1933),  where  it  is  stated  that  on  May  22,  1933, 
approximately  4,250,000  families  (i.  e.,  19,000,000  persons) 
were  receiving  relief  from  public  funds. 

See  also  Report  of  Federal  Emergency  Relief  Adminis¬ 
trator  (May  1935),  Sen.  Doc.  No.  56,  74th  Cong.,  1st  Sess. 
Ex.  W.,  657-719,  where  the  status  of  each  State  in  regard 
to  need  and  ability  to  bear  financial  burdens  for  relief  is 
given.  i 
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avert  national  disaster.  Not  only  was  unemploy¬ 
ment  in  itself  a  matter  of  the  gravest  importance, 
but  it  had  profound  effects  upon  the  economy  of 
the  nation.  The  decrease  of  expenditures  for  con¬ 
sumption  goods  resulting  from  the  unemployment 
of  millions  who  theretofore  had  incomes,  affected 
not  only  the  numerous  industries  engaged  in  pro¬ 
ducing  such  goods,  but  also  inevitably  affected  the 
purchase  of  the  capital  goods  used  for  the  produc¬ 
tion  and  manufacture  of  consumption  goods.  A 
downward  spiral  was  in  progress  which  had  to  be 
arrested  if  the  nation  was  not  to  find  itself  in  a 
state  of  utter  collapse.  The  gravity  of  the  situa¬ 
tion  is  graphically  depicted  by  the  fact  that  the 
national  income  produced  had  shrunk  from  81  bil¬ 
lions  in  1929,  to  40  billions  in  1932.119 

In  these  circumstances  it  seems  indisputable  that 
Congress  had  the  power  to  appropriate  funds  to 
relieve  the  distress  of  the  unemployed.1'0  In  so 

119  Estimates  of  the  Department  of  Commerce,  presented  in 
The  National  Income  Produced ,  1929-3 4,  by  Robert  K. 
Nathan,  Chief,  Income  Section,  Division  of  Economic  Re¬ 
search,  Bureau  of  Foreign  and  Domestic  Commerce.  ( Sur¬ 
vey  of  Current  Business*  November  1935.) 

120  Throughout  the  history  of  the  United  States  Congress 
has  appropriated  money  to  relieve  distress  caused  by  catas¬ 
trophes  of  various  kinds.  Examples  are:  Earthquakes. — 
Venezuela,  1812  (c.  79,  2  Stat.  730) ;  New  Madrid,  Missouri, 
1815  (c.  45,  3  Stat.  211) :  Italy,  1909  (c.  7,  35  Stat.  584) ;  and 
Japan,  1925  (c.  297, 43  Stat.  963-964). 

Indian  Depredations. — Florida,  1836  (Public  Resolution 
No.  1,  5  Stat.  131),  and  Minnesota,  1863  (c.  37, 12  Stat.  652). 

Fires. — New  York  City,  1836  (c.  42,  5  Stat.  6) ;  Alexan¬ 
dria,  Virginia,  1827  (c.  3,  6  Stat.  356) ;  Portland,  Maine,  1866 
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doing,  two  courses  were  open:  (1)  Funds  could  be 
donated  to  the  unemployed.121  (2)  A  comprehen- 

( Public  Resolution  No.  69,  14  Stat.  364)  ;  San  Francisco, 
1906  (Public  Resolutions  Nos.  16  and  19,  34  Stat.  827,  828) ; 
and  Salem,  Massachusetts,  1914  (c.  223,  38  Stat.  609,  681). 

Wars  or  Famines. — Ireland  in  1880  (Public  Resolution 
No.  16,  21  Stat.  303) ;  the  Southern  States  in  1867;  (Public 
Resolution  No.  28,  15  Stat.  28) :  American  citizens  in  Cuba 
in  1897  (Public  Resolution  No.  11,  30  Stat.  220) ;  India  in 
1897  (Public  Resolutions  Nos.  8  and  12,  30  Stat.  219,  220) ; 
Alaskan  natives  of  the  St.  Paul  and  St.  George  Islands  in 
1897  (c.  2,  30  Stat.  11,  29;  c.  2,  30  Stat.  226;  c.  546,:  30  Stat. 
597,  616) ;  French  West  Indies  in  1902  (c.  787,  32  Stat.  198) ; 
Europe  in  1919  (c.  38,  40  Stat.  1161) ;  and  Russia  in!  1921  (c. 
15,42  Stat.  351).  j 

Tornadoes  or  Cyclones. — Mississippi  in  1880  and  1913 
(Public  Resolution  No.  30,  21  Stat.  306)  ;  and  the  Southern 
States  generally  in  1908  (Public  Resolution  No.  20,  35  Stat. 
572). 

Yellow  Fever. — 1879  (c.  1,  21  Stat.  1) ;  1888  (Public  Reso¬ 
lutions  Nos.  44,  48,  25  Stat.  630,  631) .  I 

Grasshopper  Scourges. — 1875  (c.  25,  18  Stat.  303;  c.  40, 18 
Stat.  314) ;  1877  (c.  106, 19  Stat.  363,  374) ;  and  1878  (c.  191, 
20  Stat.  115, 127). 

Floods. — Mississippi  River,  1874  (c.  125,  18  Stat.  34;  c. 
170, 18  Stat.  45;  c.  455, 18  Stat.  230) ;  1882  (c.  77, 22  Stat.  44; 
Joint  Resolutions  Nos.  6,  9,  12,  16,  22  Stat.  378,  379) ;  1884 
(Public  Resolutions  Nos.  18,  32,  23  Stat.  269,  273) ;  1890 
(c.  58,  26  Stat.  33;  Joint  Resolution  No.  16,  6  Stat.  671) ;  1897 
(Public  Resolutions  Nos.  3,  9,  30  Stat.  216,  219) ;  1912  (Pub¬ 
lic  Resolution  No.  19,  37  Stat.  633) ;  and  1913  (c.  32;  38  Stat. 
208,  211,  215,  216).  The  Southern  States  generally  in  1916 
(c.  267,  39  Stat.  434)  and  in  1928  (c.  11,  45  Stat.  53 ;  c.  572, 45 
Stat.  539,  543).  The  Ohio  River  in  1884  (Public  Resolu¬ 
tions  Nos.  9,  12,  23  Stat.  267,  268).  The  Rio  Grande  River 
in  1897  (Public  Resolution  No.  14,  30  Stat.  221). 

Drought. — 1934  (c.  648,  48  Stat.  1056). 

121  This  was  done  through  the  Federal  Emergency  Relief 
Act  of  1933  (c.  30,  48  Stat.  55)  providing  for  federal  aid  to 
the  states  for  direct  relief  of  unemployment. 
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sive  program  of  useful  public  works  could  be 
inaugurated  and  the  unemployed  paid  for  work 
performed  in  connection  with  projects  included  in 
that  program.  Such  a  program  would  not  only 
relieve  the  distress  of  the  unemployed,  but  would 
also  serve  another  purpose  promotive  of  the  na¬ 
tional  general  welfare;  namely,  the  increase  of 
employment  both  in  the  actual  construction  of  pub¬ 
lic  works  projects  and  in  industries  engaged  in 
producing,  manufacturing,  and  transporting  the 
materials  used  on  those  projects. 

The  second  course  of  action  was  the  one  adopted 
by  Congress  by  the  enactment  of  Title  II  of  the 
National  Industrial  Recovery  Act.  In  determin¬ 
ing  to  engage  in  a  comprehensive  program  of  pub¬ 
lic  works,  Congress  was  influenced  by  a  considera¬ 
tion  of  the  utmost  importance.  The  construction 
industry  had  suffered  a  far  greater  decline  than 
that  sustained  by  other  industries.  The  impor¬ 
tance  of  the  construction  industry  as  an  indicator 
of  business  activity  has  long  been  recognized.  The 
immense  number  of  workers,  the  amount  of  pay 
rolls,  and  the  value  of  the  output  of  this  industry 
indicate  its  importance  in  any  analysis  of  the 
economic  condition  of  the  nation. 

It  has  been  estimated  that  the  total  amount  an¬ 
nually  expended  on  construction  in  the  United 
States,  public  and  private,  sank  from  a  sum  of 
considerably  in  excess  of  $12,000,000,000  in  1929, 
to  the  sum  of  approximately  $4,000,000,000  in 
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1932.12"  Building  construction  in  257  cities,  having 
a  total  population  of  44,850,000  declined  from  $2,- 
933,117,531  in  1929  to  $481,490,267  in  193%  a  de¬ 
crease  of  83.6  percent.123  Throughout  the: United 
States  employment  in  the  construction  industry, 
direct  and  indirect,  decreased  between  August  1929 
and  March  1933  by  more  than  63  percent.  In  Au¬ 
gust  1929  a  total  of  2,325,689  persons  were  em¬ 
ployed  in  this  industry,  and  in  March  1933  the 
number  had  dwindled  to  850,414.121  Activity  in  the 
construction  industry  stimulates  employment  in 
allied  industries,  which  put  men  to  work  in  pro¬ 
ducing  cement,  lumber,  electrical  machinery,  sup¬ 
plies,  and  other  materials.  The  construction  of 
public  works  is  the  most  practical  method  df  stimu¬ 
lating  the  construction  industry. 

2.  In  the  choice  of  means  Congress  is  accorded 
a  wide  range  of  discretion.  McCulloch  v.  Mary¬ 
land ,  4  Wheat.  316;  Legal  Tender  Cases ,  12  Wall. 
457,  533,  536;  Fairhank  v.  United  States,  181 

122  Gayer,  Arthur  D.  Public  Works  in  Prosperity  and  De¬ 

pression  (National  Bureau  of  Economic  Research,  1935)  pre¬ 
pared  for  the  National  Planning  Board  of  the  Federal  Emer¬ 
gency  Administration  of  Public  Works.  | 

123  Building  Construction ,  January  1936,  p.  56  (United 
States  Department  of  Labor). 

124  American  F ederationist  (Jan.  1936),  pp.  72-73,  Ameri¬ 
can  Federation  of  Labor.  These  figures  include  those 
employed  directly  and  indirectly  by  building  contractors,  by 
builders  on  their  own  account,  and  by  .road  construction 
companies. 
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U.  S.  283,  287.  Particularly  is  this  true  in  respect 
of  expenditures  to  promote  the  general  welfare. 

In  the  Head  Money  Cases ,  112  U.  S.  580,  in  dis¬ 
cussing  the  validity  of  an  Act  providing  for  the 
use  of  funds  collected  pursuant  to  the  statute  for 
the  care  of  immigrants  arriving  in  the  United 
States  and  for  the  relief  of  such  as  are  in  distress, 
the  Court  said  (p.  595)  : 

If  it  were  necessary  to  prove  that  the  im¬ 
position  of  this  contribution  on  owners  of 
ships  is  made  for  the  general  welfare  of  the 
1  United  States,  it  would  not  be  difficult  to 
1  show  that  it  is  so,  and  particularly  that  it  is 
among  the  means  which  Congress  may  deem 
necessary  and  proper  for  that  purpose ;  and 
beyond  this  we  are  not  permitted  to  inquire. 

And,  as  recently  stated  in  United  States  v. 
Butler,  297  U.  S.  1,  67 : 

When  such  a  contention  comes  here  we 
naturally  require  a  showing  that  by  no  rea¬ 
sonable  possibility  can  the  challenged  legis¬ 
lation  fall  within  the  wide  range  of  discre¬ 
tion  permitted  to  the  Congress.  How  great 
is  the  extent  of  that  range,  when  the  subject 
'  is  the  promotion  of  the  general  welfare  of 
the  United  States,  we  need  hardly  remark. 

With  specific  reference  to  the  statute  here  in¬ 
volved,  it  was  said  in  Kansas  Gas  and  Electric  Co. 
v.  City  of  Independence,  79  F.  (2d)  32,  41,  42 
(C.  C.  A.  10th) : 

There  was  general  unemployment.  Mil¬ 
lions  were  dependent  upon  private  charity 
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and  public  relief  for  food  and  shelter.  The 
situation  was  national  in  its  scope.  Pri¬ 
vate  charities  and  local  governmental  agen¬ 
cies  were  not  meeting  the  widespread  need 
for  relief. 

*  *  *  *  * 

While  at  common  law  there  is  ho  legal 
duty  resting  upon  the  State  to  provide  for 
the  relief  of  the  poor  or  indigent,  it  is  now 
generally  recognized  that  the  care  of  the  in¬ 
digent  is  a  proper  governmental  fimction, 
and  statutes  making  provisions  therefor 
have  been  enacted  in  England  and  generally 
in  the  several  States  of  the  Union. 

If  the  government  may  appropriate 
money  for  the  relief  of  the  indigent,  where 
the  need  is  national  in  scope  and  character, 
may  it  not  accomplish  that  end  indirectly 
by  promoting  State  and  municipal  public 
works  throughout  the  Nation  in  order  to 
stimulate  industry,  and  reduce  unemploy¬ 
ment,  and  is  not  the  means  to  accomplish 
the  end  a  matter  for  congressional  deter¬ 
mination  ?  | 

The  idea  of  a  comprehensive  program  of  public 
works  in  times  of  depression  was  neither  new  nor 
novel ;  nor  did  it  spring  from  the  brain  of  imprac¬ 
tical  theorists.  The  idea  has  long  been  recognized 
by  practical  business  men  and  students  of  the  prob¬ 
lem,  as  vrell  as  by  legislative  bodies,  both  in  this 
country  and  abroad. 

i 

In  1919  Senator  Kenyon,  of  Iowa,  introduced  a 
bill  in  Congress  creating  a  United  States  Emer- 

i 

J 
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gency  Public  Works  Board  to  aid  the  States,  and 
through  the  States  their  municipalities,  to  execute 
public  works  during  periods  of  .unemployment.125 

During  the  business  recession  of  1921  a  Confer¬ 
ence  on  Unemployment  was  called  by  President 
Harding.  It  was  convened  by  Secretary  of  Com¬ 
merce  Herbert  Hoover  and  was  attended  bv  busi- 

* 

nessmen  and  economists  from  all  parts  of  the 
country.  Among  other  things,  the  conference  ap¬ 
pointed  a  committee,  headed  by  Owen  D.  Young, 
to  undertake  an  investigation  into  the  problems 
arising  from  the  conditions  of  unemployment  then 
prevailing.  The  report  of  the  Committee  is  con¬ 
tained  in  a  volume  entitled  Business  Cycles  and 
Unemployment.  One  of  its  recommendations  was 
the  adoption  of  a  policy  of  retarding  public  works 
during  periods  of  business  activity  and  accelerat¬ 
ing  them  during  periods  of  depression.  Similar 
views  have  been  expressed  frequently  by  econo¬ 
mists  and  writers  generally.12"  Many  foreign  coun- 

125  S.  5397,  65th  Cong.,  3d  sess.  Hearings  were  held  be¬ 
fore  the  Senate  Committee  on  Education  and  Labor,  Feb.  7, 
1919,  pp.  75  ft. 

128  Economic  Reconstruction ,  Report  of  the  Columbia  Uni¬ 
versity  Commission  (1931),  pp.  35-37,  150-169;  J.  M.  Clark, 
The  Economics  of  Planned  Public  Works  (National  Bureau 
of  Economic  Research,  1935) ;  Arthur  D.  Gayer,  Public 
Works  in  Prosperity  and  Depression  (National  Bureau  of 
Economic  Research,  1935) ;  O.  M.  W.  Sprague,  Recovery  and 
Common  Sense  (1935),  pp.  15-33;  Sumner  H.  Slichter, 
“The  Economics  of  Public  Works  ',  American  Economic  Re¬ 
view,  supp.  (1934),  pp.  174-185;  F.  G.  Dickinson,  “Public- 
Construction  and  Cyclical  Unemployment'',  Annals  of  the 
American  Academy  of  Political  and  Social  Science  (1928). 
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tries  have  engaged  in  the  construction  of  public 
works  as  a  means  of  combating  unemployment.127 

In  1931  the  Federal  Employment  Stabilization 
Act  of  1931  was  enacted  into  law.  This  act  pro¬ 
vided  for  the  preparation  of  a  six-year  schedule  of 
Federal  public  works  with  the  view  of  using  it  as  a 
business  stimulus  during  slack  periods.  On  May 
31,  1932,  in  his  message  to  Congress  urging  the 
enactment  of  a  bill  authorizing  the  Reconstruction 
Finance  Corporation  to  buy  bonds  from  political 
subdivisions  or  public  bodies  to  aid  in  the  con- 

Yol.  CXXXIX,  pp.  175-209;  Vernon  A.  Mund,  “Prosperity 
Reserve  and  Public  Works”,  Armais  of  the  American  Acad¬ 
emy  of  Political  and  Social  Science,  supp.  (May  1930) ; 
Round  Table  Discussions  on  Public  Works  and  Unemploy¬ 
ment,  American  Economic  Review,  Supp.  (March  1930),  pp. 
15-29;  J.  M.  Keynes,  The  Means  to  Prosperity  (1933) ;  Ger¬ 
hard  Colm  and  Fritz  Lehmann,  “Public  Spending;  and  Re¬ 
covery  in  the  United  States”,  Social  Research  (May  1936), 
Vol.  Ill,  p.  129. 

1L>7  The  constructitn  of  public  works  as  a  means  of  combat¬ 
ing  economic  depressions  has  been  known  since  antiquity. 
It  has  been  said  that  the  construction  of  buildings  on  the 
Acropolis  under  Pericles  was  undertaken  to  create  work  for 
the  unemployed  masses.  The  Romans  devoted  their  idle  re¬ 
sources  to  construct  not  only  public  buildings,  but  also  water 
supply  systems  and  roads,  some  of  which  still  endure.  More 
recently,  the  policy  of  retarding  public  works  during  periods 
of  prosperity  and  extending  them  during  periods  of  depres¬ 
sion  has  been  adopted  by  Great  Britain,  Canada,  France,  the 
Netherlands,  and  Norway.  J.  M.  Clark,  Economics  of 
Planning  Public  Works  (U.  S.  Government  Printing  Office, 
1935) ;  League  of  Nations,  Enquiry  on  National  Public 
Works,  c.  482  M.  209,  1934  VIII. 
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struction  of  self-liquidating  public  works,  Presi¬ 
dent  Hoover  said : 

I  have  for  many  years  advocated  speed¬ 
ing  up  of  public  works  as  relief  to  unem¬ 
ployment  in  times  of  depression.  Since  the 
beginning  of  this  depression,  in  consonance 
with  this  view,  the  Federal  Government  will 
have  expended  in  excess  of  $1,500,000,000 
in  construction  and  maintenance  of  one 
kind  or  another  as  against  a  normal  pro¬ 
gram  of  perhaps  $650,000,000  for  a  similar 
period  (75  Cong.  Rec.,  pp.  11597-11598). 

Shortly  thereafter  the  Emergency  Relief  and 
Construction  Act  of  1932  was  enacted,  authorizing 
the  Reconstruction  Finance  Corporation,  among 
other  things,  “to  make  loans  to,  or  contracts  with, 
states,  municipalities,  and  political  subdivisions 
of  States,  public  agencies  of  States,  of  municipal¬ 
ities,  and  of  political  Subdivisions  of  States,  pub¬ 
lic  corporations,  boards  and  commissioners,  and 
public  municipal  instrumentalities  of  one  or  more 
States,  to  aid  in  financing  projects  authorized 
under  Federal,  State,  or  municipal  law’  which  are 
self-liquidating  in  character,  such  loans  or  con¬ 
tracts  to  be  made  through  the  purchase  of  their 
securities,  or  otherwise’7  (section  201). 

The  following  year  Title  II  of  the  National 
Industrial  Recovery  Act  became  law.  Section  301 
of  this  Act  provided  that  within  ten  days  after 
the  date  upon  which  the  Administrator  has  quali¬ 
fied  and  taken  office  no  application  should  be  re¬ 
ceived  by  the  Reconstruction  Finance  Corporation 
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under  the  provisions  of  the  Emergency  Relief  and 

; 

Construction  Act  of  1932,  hereinabove  referred  to, 
and  that  the  Administrator  should  have  access  to 
all  applications,  files,  and  records  of  the  Recon¬ 
struction  Finance  Corporation  relating  to  such 
loans  and  contracts.  The  Emergency  Relief  Ap¬ 
propriation  Act  of  1935  continued  the  life  and 
functions  of  the  Federal  Emergency  Administra¬ 
tion  of  Public  Works.  It  is  evident  that  Congress 
considered  that  it  was  continuing,  under  a  new 
administrative  set-up  and  with  supplementations, 
work  previously  authorized. 

3.  The  results  of  the  Public  Works  program 
have  vindicated  the  judgment  of  the  Congress  as 
to  the  appropriateness  of  the  means  adopted.  Cf. 
Legal  Tender  Cases,  12  Wall.  457,  543. 

The  appropriateness  and  effectiveness;  of  the 
Public  Works  program  in  relieving  unemployment 
are  not  merely  matters  of  opinion.  Definite 
studies  have  been  undertaken  on  that  subject.  In 
fact,  it  is  required  under  P.  W.  A.  contracts  that 
contractors  who  furnish  materials  and  labor  on 

i 

Public  Works  projects  send  reports  to  the,  Bureau 
of  Labor  Statistics  in  the  Department  of  Labor, 
giving  data  regarding  the  number  of  people  on 
the  payrolls,  the  amount  of  such  payrolls,  the 
man-hours  of  work  at  the  site  of  the  project,  and 
the  expenditures  for  construction  materials  (Fdg. 
46,  R.  Vol.  I,  467).  The  results  of  the  studies 
undertaken  by  the  Bureau  of  Labor  Statistics  are 
described  in  the  Record  by  the  witness  Byer, 
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Chief  of  the  Division  in  charge  of  such  studies 
(R.  Vol.  II,  pp.  542-560). 

Since  the  inception  of  the  Public  W orks  Admin¬ 
istration  more  than  14,000  projects,  federal  and 

i 

non-federal,  have  been  completed  or  are  under 
construction,  at  a  total  cost  of  more  than  $3,000,- 
000,000.  From  the  inception  of  the  program  to 
August  1936,  $755,262,389  was  expended  for  wages 
and  $1,371,329,589  for  materials.128  The  latter  ex¬ 
penditure  is  providing  employment  for  persons 
away  from  the  site  of  the  projects  in  the  mines, 
mills,  factories,  and  shojos,  and  on  the  railroads, 
in  every  corner  of  the  nation.  Studies  made  by 
the  Bureau  of  Labor  Statistics  show  that  the  con¬ 
struction  of  the  projects  thus  far  included  in  the 
comprehensive  program  of  public  works  has  pro¬ 
vided  approximately  6,475,000  man-months  of  la¬ 
bor.129  It  is  conservatively  estimated  that  for  each 
person  put  to  work  at  the  site  of  a  project,  two  and 
one-half  additional  persons  are  given  employment 
away  from  the  site,  so  that  it  may  safely  be  said 
that  the  Public  Works  Administration  during  the 
past  three  years  has  provided  a  total  of  approxi¬ 
mately  23,000,000  man-months  of  employment. 

128  Employment  and  Pay  Rolls ,  August  1936  (U.  S.  De¬ 
partment  of  Labor). 

129  Herman  B.  Byer.  “Employment  Created  by  PWA  Con¬ 
struction”,  Monthly  Labor  Review,  October  1936,  p.  838. 
This  figure  is  based  on  a  170-hour  month.  On  PWA  proj¬ 
ects,  130  hours  constitute  a  fulltime  month  of  employment. 
Figured  on  the  latter  basis  the  number  of  man-months  of 
work  provided  at  the  site  comes  to  approximately  8,500,000. 
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That  the  expenditure  of  public  funds  for  the 
relief  of  nation-wide  unemployment  by  means  of 
public  works  promotes  the  general  welfare  was 
recognized  by  the  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit,  in  the  following  language;(81  F. 
(2d)  at  994)  : 

If  it  be  conceded,  as  we  think  it  must  be, 
that  the  expenditure  of  public  funds  for  the 
relief  of  nationwide  unemployment  Is  with 
the  power  of  Congress,  as  being  an  expendi¬ 
ture  in  furtherance  of  the  general  welfare  of 
the  United  States,  we  think  that  it  neces¬ 
sarily  follows  that  expenditures  for  a  na¬ 
tionwide  program  of  public  works  for  the 
purpose  of  providing  employment  in  such  an 
emergency  is  within  the  Congressional 
power ;  for  from  the  earliest  periods  of  his- 
torv  nations  have  been  accustomed  to  resort 
to  the  construction  of  public  works  as  a 
means  of  relieving  the  unemployment  of 
their  people.  Certainly,  it  is  hard  to  imag¬ 
ine  any  expenditure  which  the  federal  gov¬ 
ernment  might  make  for  the  purpose  of  re¬ 
lieving  the  danger  and  distress  arising  from 
unemployment  which  would  interfere  so 
little  with  private  business,  and  would  have 
so  little  tendency  to  create  a  dependent  atti¬ 
tude  on  the  part  of  the  people,  as  a  program 
of  public  works.  And,  not  only  does  such  a 
program  relieve  unemployment  by  furnish¬ 
ing  work  in  the  construction  of  the  immedi¬ 
ate  projects  and  in  the  manufacture  of  mate¬ 
rials  to  be  used  therein,  but  it  also  makes  a 
lasting  contribution  to  the  national  wealth, 
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and  thus  counterbalances  to  some  extent  the 
burden  of  the  increase  in  the  national  debt 
which  it  entails.  If,  therefore,  the  relief  of 
nationwide  unemployment  be  a  legitimate 
end  for  Congress  to  have  in  view  in  the  exer¬ 
cise  of  its  power  to  raise  and  spend  money 
under  the  “General  Welfare”  clause,  the 
construction  of  a  nationwide  program  of 
public  works  would  seem  to  be  a  legitimate 
means  to  that  end. 

The  language  of  the  Circuit  Court  of  Appeals 
for  the  10th  Circuit  in  Kansas  Gas  and  Electric  Co. 
v.  City  of  Independence  has  been  quoted  supra , 
pp.  274r-275.  It  is  significant  that  every  court 
which  has  considered  the  question  has  upheld  the 
view  that  expenditure  of  funds  for  public  works 
in  times  of  widespread  unemployment  was  for  the 
general  welfare. 

While  conditions  have  markedly  improved,  the 
unemployment  problem  is  by  no  means  solved.  It 
is  still  a  major  problem  facing  the  country,  requir¬ 
ing  the  appropriation  and  expenditure  of  funds  by 
the  Congress.  It  is  common  knowledge  that  there 
are  still  millions  of  people  in  the  United  States 
who  are  unemployed.  The  national  income,  al¬ 
though  it  has  increased  from  40  billion  in  1932  to 
53  billion  in  1935,  is  still  28  billion  below  the  1929 
figure.130 

130  Estimates  of  the  Department  of  Commerce  presented 
in  Survey  of  Current  Business,  July  1936. 
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3.  The  incidental  local  benefits  do  not  make  the 

acts  invalid 

1.  Plaintiffs  would  have  the  Court  believe  that 
the  Government  justifies  the  loans  and  grants  for 
public  works  to  be  built,  owned,  and  operated  by 
the  States  and  their  municipalities  on  the  ground 
that  the  local  communities  will  be  benefited  by  the 
use  and  enjoyment  thereof,  when  constructed. 
That  is  not  our  position.  Whether  the  people  of 
the  municipalities,  for  example,  will  benefit  from 
lower  rates  which  may  result  from  the  operation  of 
publicly  owned  power  plants  is  undoubtedly  a  mat¬ 
ter  of  local  concern. 

The  achievement  of  such  local  benefits  resulting 
from  the  use  of  those  public  works  was  not  the 
purpose  of  Congress  in  enacting  the  statute.  Its 
purpose  was  the  national  general  welfare  flowing 

i 

from  the  construction  of  those  projects,  j  Its  pur¬ 
pose  was  the  increase  of  employment  throughout 
the  country  manifested  in  the  labor  employed  at 
the  site  and  in  the  transportation  and  manufacture 
of  the  materials  used  in  such  construction,  and  the 
consequent  revival  of  industry.  The  local  bene¬ 
fits  are  but  collateral  consequences  of  the  expendi¬ 
tures  and  were  not  the  primary  reason  for  making 
them.  The  purpose  of  Congress  clearly!  appears 
from  Section  203  (a)  of  the  statute,  which  specifi¬ 
cally  refers  to  “ increasing  employment”;:  from  the 
legislative  history;  and  from  the  administrative 
interpretation,  which  Congress  approved  and 

i 
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adopted,  set  forth  in  the  Administrator’s  Report  to 
the  Senate  in  1934  (Def.  Ex.  70,  Sen.  Doc.  167,  73d 
Cong.,  2d  Sess.)  in  which  he  said: 

The  fundamental  purpose  of  the  Public 
Works  Administration  is  to  relieve  unem¬ 
ployment  and  to  increase  purchasing  power 
through  the  construction  of  useful  public 
works,  thereby  increasing  the  consumption 
of  goods  and  also  providing  employment  in 
the  capital  goods  industries. 

The  trial  court  in  the  present  case  made  a  finding 

to  the  same  effect  (Fdg.  47,  R.,  Vol.  I,  467)  : 

The  fundamental  purpose  of  PWA  was  and  is 
to  relieve  existing  widespread  unemployment,  and  to 
increase  purchasing  power  through  the  construction 
of  useful  public  works. 

The  fact  that  the  expenditures  will  result  in  local 
benefit  surely  cannot  be  held  to  invalidate  the  act 
if  it  is  otherwise  lawful. 

It  is  true  that  in  certain  of  the  earlier  state  cases 
taxation  for  the  relief  of  group  distress  was  classi¬ 
fied  with  unconstitutional  grants  of  aid  to  indi¬ 
vidual  enterprises,  without  consideration  of  the 
public  concern  in  the  alleviation  of  common  dis¬ 
aster.  Lowell  v.  Boston,  111  Mass.  454; 131  Feld¬ 
man  &  Co.  v.  City  Council,  23  S.  C.  57 ;  In  re  Belief 
Bills,  21  Colo.  62;  The  State  v.  Osawkee  Town¬ 
ship,  14  Kan.  418.13“  But  these  cases  are  contrary 

131  But  cf.  Opinion  of  the  J ustices,  2G1  Mass.  523,  542. 

132  It  should  also  be  noted  that  the  legislature  of  Kansas 
has  disregarded  the  case  of  The  State  v.  Osavikee  Township , 
supra,  in  two  notable  instances,  for  the  relief  of  drought- 
stricken  farmers  in  Kansas  (Laws  of  1891,  c.  42,  c.  129,  and 
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to  the  weight  of  authority  and  to  the  modern  trend 
of  permitting  municipalities  and  States  a  wider 
range  in  undertaking  to  firomote  the  public  wel¬ 
fare  or  enjoyment  (Egan  v.  San  Francisco ,  165 
Cal.  576,  581). 133  The  courts  have  recognized  that 
the  wants  and  necessities  of  the  people  change  and 
that  what  could  not  be  deemed  a  public  use  a  cen¬ 
tury  ago  may,  because  of  changed  economic  and 
industrial  conditions,  be  such  today.  Green  v. 
Frazier,  253  U.  S.  233,  242 ;  Sun  Publishing  Assn. 
v.  Mayor,  8  App.  Div.  (N.  Y.)  230,  236;  Ldughlin 
v.  City  of  Portland,  111  Me.  486,  followed  in  Jones 
v.  Portland,  113  Me.  123,  affirmed  245  U.  S.  217 ; 
Stevenson  v.  Port  of  Portland ,  82  Ore.  576:;  State 
ex  rel .  Reclamation  Board  v.  Clausen,  110  Wash. 
525;  Wheelon  v.  Land  Settlement  Board >  43  S. 
Dak.  551,  560-561;  New  York  City  Housing  Au¬ 
thority  v.  Midler  et  ah,  270  N.  Y.  333.  Accord¬ 
ingly,  in  the  more  recent  decisions,  taxation  for 
the  relief  of  group  distress  has  been  upheld,  these 
later  decisions  expressly  disapproving  the  earlier 
cases  as  being  opposed  to  the  weight  of  authority 
and  the  more  enlightened  view  of  the  subject. 
Kinney  v.  Astoria,  108  Ore.  514;  State  ex.  rel . 

c.  189;  Laws  of  1895,  c.  242).  See  Treadwell  v.  Beebe ,  107 
Kan.  31,  38, 190  Pac.  7(58,  771;  Beck  v.  Shawnee  County ,  105 
Kan.  325,  329-330. 

133  See  State  Taxation  for  the  Relief  of  Group  Distress,  41 
Yale  Law  Journal  779;  Frederick  N.  Judson,  Public  Pur¬ 
pose  for  which  Taxation  is  Justifiable ,  17  Yale  Law  Jour¬ 
nal,  162;  Note,  41  Harvard  Law  Review  775;  Note,  34  Har¬ 
vard  Law  Review  207. 
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Cryderman  v.  Wemrich,  54  Mont.  390;  North 
Dakota  v.  Nelson  County,  1  N.  Dak.  88;  State  ex. 
rel.  New  Richmond  v.  Davidson,  114  Wis.  563; 
Cobb  v.  Parnell,  183  Ark.  429. 

After  all,  the  question  is  not  one  “of  exclusive 
legal  logic,  but  is  one  more  or  less  of  policy  and 
wisdom,  properly  determinable  in  the  light  of  pub¬ 
lic  welfare,  present  and  future,  in  a  broad  sense” 
{State  ex  rel.  Reclamation  Board  v.  Clausen,  110 
Wash.  525,  532),  and  ordinarily  the  courts  will  not 
disturb  the  determination  of  the  legislature  if  there 
be  the  “least  possibility”  that  it  will  promote  the 
public  welfare  in  any  degree.  Booth  v.  W oodbury, 
32  Conn.  118,  128;  Brodhead  v.  The  City  of  Mil¬ 
waukee,  19  Wis.  624,  652;  Schenley  v.  City  of  Al¬ 
legheny,  25  Pa.  St.  128,  130;  Perry  v.  Keene,  56 
N.  H.  514;  State  v.  Cornell,  53  Neb.  556.  It  is  sig¬ 
nificant  that  the  Supreme  Court,  in  cases  where  it 
has  held  taxes  not  to  be  for  a  public  purpose,  has 
never  taken  a  view  contrary  to  that  urged  by  the 
public  body  appearing  in  the  litigation.  See  Loan 
Association  v.  Topeka,  20  Wall.  655,  664-665; 
Parkersburg  v.  Brotvn,  106  U.  S.  487 ;  Cole  v.  La- 
Grange,  113  IT.  S.  1 ;  Cf .  Green  v.  Frazier,  253  IT.  S. 
233, 242. 

2.  Plaintiffs  also  apparently  argue  that  whether 
the  expenditures  are  for  the  general  welfare  must 
be  determined  by  considering  only  the  increase  of 
employment  at  the  site  where  the  project  is  built, 
since  such  employment  is  the  only  direct  effect  of 
the  federal  expenditures.  It  is  submitted,  how- 
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ever,  that  the  increase  in  employment  in  the  in¬ 
dustries  supplying  materials  for  the  construction 
is  as  much  a  direct  result  of  the  expenditure:  as  the 
increase  in  employment  at  the  site,  and  was  so  con¬ 
sidered  by  Congress.134  Were  this  not  so,  and  were 
it  necessary  to  consider  the  indirect  effects  of  the 
act  in  order  to  justify  its  enactment  it  could  easily 
be  demonstrated  that  if  the  end  is  legitimate  and 
the  means  appropriate  the  relationship  between  the 
means  and  the  end  need  not  be  direct  and  imme¬ 
diate.  Legal  Tender  Cases,  12  Wall.  457 ;  United 
States  v.  Gettysburg  Electric  Railway  Co.,  160 
U.  S.  668;  Smith  v.  Kansas  City  Title  &  Truest  Go., 
255  U.  S.  180.135  ! 

i 

134  The  less  spent  for  labor  at  the  site  and  the  more  for  ma¬ 
terials,  the  greater  is  the  nation-wide  effect.  Money  spent 
for  materials  promotes  throughout  the  country  increased  em¬ 
ployment  and  industrial  activity,  involving  transportation 
and  other  interstate  transactions. 

135  Plaintiffs  suggest  that  a  duplicative  competitive  plant 
merely  shifts  employment  from  one  group  of  citizens  to  an¬ 
other.  Presumably  the  meaning  is  that,  if  plaintiffs  lose  a 
sufficient  volume  of  business  through  the  cities’  competition, 
they  will  discharge  some  of  their  employees,  and  that  the 
number  of  men  employed  by  the  cities  in  the  operation  of 
their  plants  will  merely  replace  those  discharged  by  plain¬ 
tiffs.  That  argument  merely  means  that  the  operation  of 
the  cities’  plants  will  not  increase  employment.  But  it 
neglects  the  increase  of  employment  through  the  employ¬ 
ment  of  men  to  construct  the  project,  and  the  employment 
of  men  in  industries  engaged  in  producing,  manufacturing, 
and  transporting  the  materials  used  in  constructing  the 
project.  The  relief  afforded  unemployment  is  at  least  as 
great  as  that  resulting  from  the  construction  of  new  bridges, 
new  courthouses,  etc. 
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3.  Plaintiffs  really  contend  that  no  expenditures 
can  be  justified  as  in  aid  of  the  general  welfare  if 
made  locally;  that  is,  within  the  confines  of  the 
separate  states.  In  effect  their  argument  is  that 
local  expenditures,  whether  or  not  in  fact  they  pro¬ 
mote  the  national  general  welfare,  cannot  as  a  mat¬ 
ter  of  law  be  considered  as  having  such  an  effect, 
since  there  is  a  sort  of  irrebuttable  legal  presump¬ 
tion  that  moneys  spent  locally  cannot  have  any 
effect  on  the  national  general  welfare.  They  pur¬ 
port  to  find  support  for  their  position  in  United 
States  v.  Butler,  297  U.  S.  1.  But  that  clearly  was 
not  the  holding  in  that  case.  There  the  Court  held 
that  each  expenditure  was  invalid  because  it  neces¬ 
sarily  involved  an  invalid  regulation  by  the  United 
States  of  matters  reserved  to  the  states.  The  vice 
was  not  that  the  expenditures  were  made  locally, 
but  that  they  were  made  in  such  a  way  as  to  procure 
invalid  regulatory  powers.  Accordingly,  regard¬ 
less  of  whether  or  not  the  aggregate  of  such  invalid 
expenditures  promoted  the  national  general  wel¬ 
fare  the  Court  held  that  the  authorization  of  each 
and  all  such  expenditures  constituted  a  violation  of 
the  Tenth  Amendment.  No  multiplication  of  such 
invalid  expenditures  could  be  valid.  But  there  is 
nothing  in  United  States  v.  Butler  to  the  effect  that 
the  actual  facts  must  be  ignored  and  that  expendi¬ 
tures  made  locally  can  never,  as  a  matter  of  law,  be 
considered  as  promotive  of  the  national  general 
welfare. 
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Were  plaintiffs’  contention  sound,  the  power  to 
expend  for  the  national  general  welfare  would  lack 
virtually  all  substance,  since  it  is  all  but  impossible 
to  conceive  of  expenditures  which  must  not  be  made 
locally.  Time-honored  grants  by  the  federal  gov¬ 
ernment  to  the  several  states  to  be  expended  by 
them  in  aid  of  education  or  grants  to  the  States  for 
public  health  or  for  improvement  of  agriculture 
(such  as,  for  instance,  eradication  of  cattle  dis¬ 
eases),  or  aid  to  the  states  for  relief  of  unemploy¬ 
ment,  must,  of  necessity,  be  expended  in  some  par¬ 
ticular  locality  in  some  particular  state. 

We  submit  that  the  test  is  not  the  place  of  the 
expenditure,  but  whether  the  purpose  is  general  in 
its  scope  and  the  expenditure  is  reasonably  de¬ 
signed  to  meet  the  problem.  As  stated  by  Judge 
Parker,  in  response  to  a  similar  argument  in  the 
Duke  case  (81  P.  (2d)  at  994)  : 

And  a  program  of  works  for  relieving  na¬ 
tionwide  unemployment  does  not  lose  its 
national  character  and  become  local  merely 
because  each  of  the  public  works  projects  is 
constructed  in  some  particular  locality.  If 
this  were  true,  the  spending  power  under 
the  general  welfare  clause  would  be  limited, 
in  the  manner  in  which  the  Supreme  Court 
has  just  held  in  United  States  v.  Butler  that 
it  is  not  limited  to  objects  embraced  within 
the  direct  grants  of  legislative  power.  No 
matter  how  clearly  national  the  end  to  be 
attained  by  expenditures  under  the  general 
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welfare  clause,  or  how  appropriate  the 
means  adopted  for  the  attainment  of  that 
end,  each  individual  expenditure  must  needs 
have  a  local,  as  well  as  a  national  character ; 
for  money  cannot  be  expended  in  vacuo  and 
no  project  can  be  imagined,  even  though 
part  of  a  national  program,  which  will  not 
have  a  local  situs.  The  national  character 
of  the  program  here  involved  is  shown,  how¬ 
ever,  by  the  fact  that  projects  of  various 
kinds  have  been  commenced  in  3,040  of  the 
3,070  counties  of  the  country;  and  the  mag¬ 
nitude  of  the  undertaking  clearly  appears 
from  the  report  of  the  Administrator  to  the 
Senate,  of  March  22,  1934 

The  plaintiffs’  fundamental  misconception  is 
with,  respect  to  the  object  of  the  expenditures. 
The  direct  object,  as  we  have  shown,  is  the  em¬ 
ployment  of  labor  both  at  the  site  and  in  the  pro¬ 
duction  of  materials.  Plaintiffs  apparently  do 
not  deny  that  such  an  object — the  relief  of  un¬ 
employment — is  properly  a  national  public  purpose 
within  the  power  of  expenditure;  but  plaintiffs  are 
in  effect  insisting  that  where  the  expenditure  re¬ 
sults  in  the  construction!  of  something  which  is  of 
permanent  value  to  the  local  community  the  origi¬ 
nal  public  purpose  of  the  expenditure  disappears. 

United  States  v.  Butler  surely  cannot  support 
plaintiffs’  contention,  for  if  it  did  it  would  destroy 
the  very  power  to  expend  for  the  national  general 
welfare  which  the  Court  in  that  very  case  unequiv¬ 
ocally  recognized.  If  plaintiffs’  position  were 
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sound,  the  power  to  spend  for  the  national  general 
welfare  would  add  nothing  whatever  to  the  powers 
which  Congress  already  possesses  under  other  pro¬ 
visions  of  the  Constitution,  and  the  Madisonian 
theory,  which  the  Supreme  Court  rejected  in 
United  States  v.  Butler ,  would  be  revived. 

3 .  The  question  of  the  power  of  Congress  to  bor¬ 
row  money  on  the  credit  of  the  United  States 
is  not  involved  in  this  case  \ 

Plaintiffs  assert  that  the  General  Welfare 

! 

Clause  has  no  application  to  moneys  borrowed  on 
the  credit  of  the  United  States. 

There  is  no  need  to  discuss  that  contention  be¬ 
cause  there  is  not  a  syllable  of  evidence  to  prove 
that  the  expenditures  under  the  statute  have  been 
or  will  be  made  from  borrowed  money.  It  is  true 
that  the  statute  contains  a  clause  authorizing  the 
borrowing  of  moneys,  but  it  is  also  true  that  it 
contains  tax  provisions.  Whether  moneys  were 
in  fact  borrowed  pursuant  to  the  borrowing  provi¬ 
sion  of  the  statute  does  not  appear  from  the  record. 
And  if  they  were,  there  is  nothing  to  indicate  that 
such  funds  were  used  for  the  expenditures  made 
or  incurred  pursuant  to  this  statute. 

In  fact,  it  vrould  be  impossible  to  show  whether 
any  particular  dollar  of  expenditure  came  from 

i 

borrowed  funds  or  from  taxation,  since  the  moneys 
in  the  Treasury  are  intermingled  and  their  source 
cannot  be  identified. 
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V 

THE  PROPOSED  LOANS  AND  GRANTS  WILL  NOT  INVADE 
THE  RESERVED  POWERS  OF  THE  STATES 

1.  The  Acts  and  the  agreements  involve  no  coercive 
or  regulatory  power  i by  the  Federal  Govern¬ 
ment 

The  argument  of  appellants  that  the  proposed 
loans  and  grants  will  invade  the  reserved  powers  of 
the  states  consists  of  a  series  of  general  statements 
regarding  our  dual  system  of  government,  with  no 
serious  effort  to  demonstrate  how  that  system  will 
be  impaired  by  what  is  sought  to  be  done.  Con¬ 
cerning  the  general  principles  thus  expressed  there 
is  no  disagreement.  As  a  matter  of  fact,  the  mak¬ 
ing  of  loans  and  grants  for  projects  chosen  and 
operated  by  the  states  and  municipalities  them¬ 
selves  should  appeal  strongly  to  those  who  are  most 
concerned  regarding  the  maintenance  of  our 
Federal  system. 

It  is  doubtless  for  this  reason  that  the  three 
Circuit  Courts  of  Appeals  which  have  been  called 
upon  to  decide  the  question  have  all  recognized  in 
emphatic  terms  that  what  is  here  undertaken  ac¬ 
cords  perfectly  with  our  Federal  system  and  con¬ 
stitutes  no  violation  of  the  Tenth  Amendment. 

The  Circuit  Court  of  Appeals  for  the  Eighth  Cir¬ 
cuit  in  Arkansas-Missouri  Power  Co.  v.  Kennett, 
78  F.  (2d)  911,  914,  said: 

The  United  States  is  not  proposing  to  be¬ 
come  a  competitor  of  the  power  company. 
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It  will  have  no  right,  title,  or  interest  in  the 
plant  when  completed  and  nothing  to  do 
with  operating  it.  The  destruction  of  the 
power  company’s  property  will  come  about 
by  reason  of  the  city’s  operation  of  the  plant 
when  erected.  The  position  of  the  United 
States  is  that  of  a  lender  of  money  ■  a  buyer 
of  bonds,  and  a  giver  of  gifts. 

i 

The  Circuit  Court  of  Appeals  for  the  Tenth  Circuit 
in  Kansas  Gas  and  Electric  Co.  v.  City  of  Inde¬ 
pendence,  79  F.  (2d)  638,  639,  said : 

In  the  instant  case  the  grant  is  to  be  ex¬ 
pended  by  a  state  agency.  The  federal  gov¬ 
ernment  does  not,  under  the  provisions  of 
the  National  Industrial  Recovery  Act  here 
involved,  propose  to  enter  the  territory  of 
the  states  and  there  through  its  own1  agencies 
and  instrumentalities  engage  in  a  nonfed- 
eral  activity.  It  simply  proposes,  in  order 
to  promote  the  general  welfare  of  the  United 
States,  to  advance  funds  by  loans  or  grants 
to  the  states  and  their  agencies  to  carry  out 
their  own  powers  to  construct  public  works. 
The  state  is  free  to  accept  a  loan  or  grant 
as  it  wills  and  there  is  no  encroachment  on 
state  sovereignty. 

And  in  Duke  Power  Co.  v.  Greemvood  County,  81 
F.  (2d)  986,  995-996,  the  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit  said : 


It  is  of  course  true  that,  as  Congress  may 
not  encroach  upon  the  reserved  powers  of 
the  states,  officers  acting  under  its  authority 
may  not  so  encroach;  and  the  authority  of 
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such  officers  in  administering  acts  of  Con¬ 
gress  must  be  held  to  be  limited  by  the 
bounds  of  Congressional  power.  The  Ad¬ 
ministrator,  for  example,  could  not,  under 
the  guise  of  carrying  out  the  public-works 
program,  make  such  an  expenditure  of  pub¬ 
lic  funds  as  would  interfere  with  the  states 
in  the  exercise  of  their  reserved  powers. 
See  U .  S .  v.  Butler,  supra.  But  we  do  not 
understand  that  any  such  thing  is  being 
done  here.  Greenwood  County  is  but  an 
agency  of  the  state  of  South  Carolina  and 
remains  subject  to  the  control  of  that  state 
in  the  management  of  its  power  project  as 
well  as  in  other  matters.  The  rates  to  be 
charged  by  public  utilities  remain  subject  to 
state  control.  All  that  the  Administrator 
proposes  to  do  is  to  make  a  loan  and  grant 
to  the  county  to  enable  it  to  engage  in  an 
enterprise  which,  as  a  subdivision  of  the 
State,  it  has  been  given  by  the  state  the  right 
and  power  to  engage  in.  In  other  words, 
the  Administrator’s  action  will  not  in  any 
sense  limit  the  powers  of  the  state  but  will 
furnish  to  the  state  means  of  exercising  a 
power  which  it  already  possesses,  i.  e.,  the 
power  of  engaging  in  a  public  business  for 
the  benefit  of  its  citizens.  We  are  unable  to 
see  how  lending  or  giving  money  to  a  state 
agency  for  such  purpose  can  be  said  to  be 
an  encroachment  on  state  power.  It  is  an 
entirely  different  thing  from  giving  or  lend¬ 
ing  money  to  private  persons  for  the  pur- 
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pose  of  defeating  a  state  policy  or  regulat¬ 
ing  matters  under  state  control. 

The  Constitution  is  not  a  Non-Intercourse  Act 

i 

for  the  National  Government  and  the  States.  We 
have  set  out  in  the  Appendix,  pp.  127-135,  a  list  of 
statutes  illustrating  various  forms  of  co-operation 
between  the  National  Government  and  the  States.136 
What  was  said  in  Hoke  v.  United  States ±  227  U.  S. 
308,  322,  is  particularly  pertinent  here :  I 

j 

Our  dual  form  of  government  has  its  per¬ 
plexities,  State  and  Nation  having  different 
spheres  of  jurisdiction,  as  we  have  said,  but 
it  must  be  kept  in  mind  that  we  are  one 
people;  and  the  powers  reserved  to  the 
States  and  those  conferred  on  the  Nation 
are  adapted  to  be  exercised,  whether  inde¬ 
pendently  or  concurrently,  to  promote  the 
general  welfare,  material  and  moral. 

It  is  in  that  spirit  that  the  public  works  pro- 

i 

visions  here  involved  were  conceived  and:  executed. 
The  principle  which  they  exemplify  is  that  of  co¬ 
operation  between  the  central  government  and  the 
states,  each  acting  within  its  proper  sphere,  and 
each  seeking  an  objective  which  is  within  its  con¬ 
stitutional  power  to  accomplish.  That,  we  submit, 

136  Compare  the  forms  of  cooperation  upheld  in  Clark  Dis¬ 
tilling  Co.  v.  Western,  Maryland  Ry.  Co .,  242  Tj>  S.  311;  In 
re  Rahrer ,  140  U.  S.  545;  Whit-field  v.  Ohio ,  297  U.  S.  431; 
Florida  v.  Mellon ,  273  TJ.  S.  12,  Kentucky  Whip  <&  Collar 
Co.  v.  Illinois  Cent.  R.  R.  Co .,  decided  by  the  U.  S.  Supreme 
Court  Jan.  4,  1937. 
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is  the  very  antithesis  of  that  “subversion  of  the 
governmental  powers  reserved  to  the  individual 

states”  which  was  condemned  in  United  States  v. 
Butler ,  297  U.  S.  1,  75. 

The  Butler  case,  upon  which  appellants  rely, 
dealt  with  a  statute  wholly  different  from  that  here 
under  consideration.  The  Agricultural  Adjust¬ 
ment  Act  was  held  invalid  because  “while  framed 
in  terms  of  the  spending  power,  it  was  contrived 
to  compel  a  reduction  in  agricultural  production,  a 
regulatory  power  not  vested  in  the  Federal  Gov¬ 
ernment.”  The  Act  was  deemed  to  be  compulsory 
in  nature ;  but  wdiether  compulsory  or  not,  the  Su¬ 
preme  Court  held  that  it  was  “a  scheme  for  pur¬ 
chasing  w7ith  federal  funds  submission  to  federal 
regulation  of  a  subject  reserved  to  the  states”  (297 
U.  S.  1,  72).  In  the  present  statute,  on  the  other 
hand,  there  is  no  compulsion  and  there  is  no 
attempt  to  exert  a  regulatory  power  over  the  mat¬ 
ters  reserved  to  the  states. 

The  undertaking  of  the  cities  is,  as  we  have 
shown,  entirely  voluntary.  It  would  be  fanciful 
to  suggest  that  in  seeking  the  loan  and  grant  the 
cities  are  submitting  to  compulsion  on  the  part 
of  the  Federal  Government.  Whether  a  state 
or  subdivision  wishes  to  avail  itself  of  a  Federal 
loan  and  grant  is  entirely  a  matter  of  choice. 
The  state  or  subdivision  may  determine  that  it  does 
not  desire  to  enter  upon  such  an  undertaking.  Or 
it  may  decide  freely  in  favor  of  one  type  of  project 
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as  against  another.  There  is  no  suggestion  that  its 
choice  is  determined  by  the  choice  of  other  states 
and  subdivisions.  This  freedom  of  local  choice  is 
reflected  in  the  relative  number  of  loans  and  grants 
for  various  types  of  projects,  of  which  power  plants 
constitute  a  small  part.  It  is  shown  also  in  the  ex¬ 
pression  of  local  sentiment  with  respect  to  the  issu¬ 
ance  of  obligations  for  loans  from  the;  Public 
Works  Administration.  Out  of  2,613  elections  held 
on  the  question  of  borrowing  funds  as  a  condition 
of  receiving  a  grant,  2,166,  or  about  83  percent, 
were  carried,  and  447,  or  about  17  percent,  were  de¬ 
feated.  In  terms  of  votes  cast,  5,837,456,  or  58  per¬ 
cent,  were  in  favor  of  the  proposals,  and  4^169,736, 
or  42  percent,  opposed.  In  terms  of  the  estimated 
cost  of  the  projects,  those  in  the  amount  of  $364,- 
011,878  were  approved,  and  those  in  the  amount  of 
$98,448,257  were  disapproved.  Proposed  Federal 
grants  in  the  amount  of  $150,390,286  were  approved 
in  these  elections,  while  such  grants  in  the  amount 
of  $44,090,570  were  rejected.137 

The  present  statutes  resemble,  not  the  Agricul¬ 
tural  Adjustment  Act  but  the  Maternity  Act, 
which  was  before  this  Court  in  Massachusetts  v. 
Mellon ,  262  U.  S.  447.  Answering  the  argument 
that  the  statute  violated  the  Tenth  Amendment  by 
imposing  4 ‘upon  the  states  an  illegal  and  uncon- 

137  Hearing  before  Subcommittee  of  Committee  on  Appro¬ 
priations,  U.  S.  Senate,  on  H.  R.  12624,  May  18,  1936,  p.  12 
(testimony  of  Administrator). 
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stitutional  option  either  to  yield  to  the  Federal 
Government  a  part  of  their  reserved  rights  or  lose 
their  share  of  the  moneys  appropriated”,  the 
Court  said  (p.  482,  483)  : 

Nor  does  the  statute  require  the  States  to 
do  or  to  yield  anything.  If  Congress  en¬ 
acted  it  with  the  ulterior  purpose  of  tempt¬ 
ing  them  to  yield,  that  purpose  may  be  ef¬ 
fectively  frustrated  by  the  simple  expedient 
of  not  yielding. 

In  the  last  analysis,  the  complaint  of  the 
plaintiff  State  is  brought  to  the  naked  con¬ 
tention  that  Congress  has  usurped  the  re¬ 
served  powers  of  the  several  States  by  the 
mere  enactment  of  the  statute,  though 
nothing  has  been  done  and  nothing  is  to  be 
done  without  their  consent ;  *  *  *. 

Nor  is  there  in  the  present  case  any  usurpation 
or  invasion  of  the  regulatory  powers  of  the  state. 
As  was  said  in  Massachusetts  v.  Mellon,  supra,  at 
480:  “  Probably  it  would  be  sufficient  to  point  out 
that  the  powers  of  the  State  are  not  invaded,  since 
the  statute  imposes  no  obligation  but  simply  ex¬ 
tends  an  option  which  the  State  is  free  to  accept  or 
reject.”  There  is,  on  the  contrary,  a  clear  separa¬ 
tion  between  the  regulatory  powers  of  the  state  and 
the  functions  of  the  Federal  Government.  Insofar 
as  the  former  are  affected  by  the  latter,  the  effect 
is  only  that  the  state's  exercise  of  its  reserved  pow¬ 
ers  is  strengthened  by  reason  of  the  fact  that  the 
cities,  under  the  control  of  the  State,  will  be  en- 


299 


abled  to  perform  a  function  which  is  clearly;  within 
its  power.  As  the  Circuit  Court  of  Appeals  said 
in  the  Duke  Power  Co,  case,  81  F.  (2d)  986  : 

All  that  the  Administrator  proposes  to  do 
is  to  make  a  loan  and  grant  to  the  county  to 
enable  it  to  engage  in  an  enterprise  which, 
as  a  subdivision  of  the  state,  it  has  been 
given  by  the  state  the  right  and  power  to 
engage  in.  In  other  words,  the  Administra¬ 
tor’s  action  will  not  in  any  sense  limit  the 
powers  of  the  state  but  will  furnish  to  the 
state  means  of  exercising  a  powrer  which  it 
already  possesses,  i.  e.,  the  power  of  engag¬ 
ing  in  a  public  business  for  the  benefit  of  its 
citizens.  We  are  unable  to  see  how  lending 
or  giving  money  to  a  state  agency  for  such 
purpose  can  be  said  to  be  an  encroachment 
on  state  power.  It  is  an  entirely  different 
thing  from  giving  or  lending  money  to  pri¬ 
vate  persons  for  the  purpose  of  defeating  a 
state  policy  or  regulating  matter^  under 
state  control.  j 

No  power  is  assumed  by  the  Federal  Government 
over  the  rates  of  the  project.  In  the  case  of  Iowa 
City,  where  only  a  grant  had  been  made,  there  is 
no  provision  whatever  in  the  agreement  regarding 
rates  to  be  charged  by  the  City.  In  the  case  of  the 
Alabama  cities,  where  the  United  States  will  hold 
revenue  bonds  of  the  project,  the  agreements  pro¬ 
vide  in  Section  13  that  the  United  States  will  have 
only  those  rights  concerning  rates  which  holders 
of  the  bonds  possess  under  the  applicable  laws  of 
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the  state  and  the  proceedings  of  the  applicant  taken 
pursuant  thereto.  The  cities  have  not  yet  taken 
proceedings  to  fix  the  precise  form  of  the  bonds  to 
be  issued.  We,  therefore,  turn  to  the  applicable 
statutes  of  Alabama  in  order  to  discover  the  rights 
of  the  United  States  as  a  bondholder. 

The  so-called  Carmichael  Act  of  Alabama,  Chap. 
107,  Extra  Session,  was  enacted  April  6, 1933,  prior 
to  the  establishment  of  the  Public  Works  Admin¬ 
istration.  That  statute  authorizes  Alabama  cities 
to  purchase  or  construct  electric  distribution  sys¬ 
tems  and  to  borrow  money  therefor  from  the  Re¬ 
construction  Finance  Corporation  or  from  any 
other  lender,  and  to  issue  revenue  bonds.  The  pro¬ 
posal  of  the  City  of  Florence  (originally  involved 
in  these  suits)  to  borrow  from  the  Public  Works 
Administration  for  the  construction  of  a  distribu¬ 
tion  system  was  specifically  passed  upon  and  up¬ 
held  by  the  Supreme  Court  of  Alabama  in  Oppen- 
ifieim  v.  City  of  Florence,  229  Ala.  50.  In  that  case 
the  Alabama  court  sustained  the  Carmichael  Act 
under  the  State  Constitution.  The  Carmichael  Act 
gives  the  bondholders  no  power  to  regulate  the  rates 
of  a  municipal  project.  As  the  Alabama  court 
pointed  out,  that  power  remains  in  the  State  of 
Alabama.  In  fact,  the  Carmichael  Act  extends  the 
power  of  the  state  over  municipal  rates  beyond  that 
which  had  previously  been  exercised.  Formerly 
in  Alabama  municipal  rates  were  wholly  exempt 
from  state  legislation  (See  Alabama  Code  of  1928, 
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Sections  9741-9743 ;  Culpepper  v.  Phenix  City,  216 
Ala.  318) .  The  Carmichael  Act  provides  in  Section 
4  that  no  municipality  operating  an  electric  light 
plant  shall  charge  higher  rates  for  similar  supply 
and  service  than  has  been  approved  by  tlie  Ala¬ 
bama  Public  Service  Commission  for  private  com¬ 
panies  operating  in  cities  of  approximately  the 
same  size  in  Alabama.  In  short,  under  Alabama 
law  the  State  will  exercise  its  regulatory  power  to 
a  greater  extent  than  it  has  in  the  past,  subject  only 
to  the  limitation  that  the  contractual  rights  of 
bondholders  with  respect  to  their  security  shall  not 
be  abrogated.  This  latter  right,  which  is  based 
upon  the  obligation  of  contract  clause  of  the  Fed¬ 
eral  Constitution  can  not,  of  course,  constitute  a 
violation  of  the  Tenth  Amendment  of  the  Con¬ 
stitution. 

Since  the  bonds  have  been  determined  to  loe  rea¬ 
sonably  secured,  and  the  appellants  made  no  effort 
to  controvert  this,  the  possibility  of  default  is 
remote  and  speculative.  Even  in  that  contingency 
a  bondholder  could  only  seek  to  have  a  court  ap¬ 
point  a  receiver  for  the  propel  ty  who  j  would 
operate  it  as  an  officer  of  the  court  in  place  of  the 
city.  The  bondholders  have  no  right  to  have  the 
property  sold  on  foreclosure ;  neither  they  npr  any¬ 
one  else,  other  than  the  city  or  the  receiver,  can 
ever  possess  or  operate  it.  If  the  possession  of 
these  rights  is  a  violation  of  the  Tenth  Amend¬ 
ment,  then  the  Federal  system  of  loans  on  the 
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security  of  farm  mortgages  would  be  unconstitu¬ 
tional;  but  that  system  is  no  longer  open  to  chal¬ 
lenge.  Federal  Land  Bank  v.  Gaines,  290  U.  S. 
247,  250. 

That  the  purchase  of  the  cities’  revenue  bonds 
will  not  place  the  Federal  Government  in  the  busi¬ 
ness  of  distributing  electric  power  in  competition 
with  appellants  has  been  shown,  supra ,  pp.  209-211, 
in  connection  with  the  argument  on  the  petitioners’ 
standing  to  complain. 

The  case  of  Ashton  v.  Cameron  County  Water 
Improvement  District  No .  1,  298  U.  S.  513,  lends 
no  support  to  appellants’  position.  There  is  here 
no  interference  with  the  fiscal  or  other  operations 
of  the  state  such  as  was  found  to  exist  in  that  case. 
Nor  is  there  here  an  effort  by  the  Federal  Gov¬ 
ernment  to  enable  the  states  to  overcome  consti¬ 
tutional  restrictions,  as  the  Supreme  Court  held 
existed  in  the  Ashton  case.  Here  the  Federal  Gov¬ 
ernment  is  not  attempting  to  enable  the  states  to 
impair  the  obligation  of  contract  or  to  avoid  any 
other  constitutional  limitation.  On  the  contrary, 
the  endeavor  is  to  enable  the  states  and  their  sub¬ 
divisions  to  exercise  effectively  powers  which  are 
reserved  to  them  by  the  Constitution  and  which 
they  have  exercised  without  successful  challenge  in 
the  past. 

Nor  does  Township  of  FranMin  v.  Tugwell,  de¬ 
cided  by  this  Court,  lend  support  to  appellants. 
There  the  township  was  the  principal  plaintiff  ob- 
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jeeting  to  a  Federally  conducted  enterprise  within 
its  borders.  Here  the  States  and  cities  not  only 
have  sought  and  approved  the  projects,  but,  more 
important,  will  construct  and  operate  them  as  their 
own.  And  the  rights  of  the  Federal  Government 
are  not  left  uncertain  from  the  standpoint  of  the 
State.  Those  rights,  limited  at  best  to  those  of  an 
ordinary  bondholder,  will  be  completely  lost  when 
the  bonds  mature  or  are  disposed  of,  and  are  con¬ 
ferred  entirely  by  the  State  itself. 

The  Government  is  not  here  asserting  that  the 
consent  of  the  State  can  confer  powers  upon  the 
United  States.  When  we  point  to  the  fact  that  the 
State  of  Alabama,  through  its  agencies  the  cities, 
with  the  approval  of  the  highest  court  of  the  State, 
will  engage  in  the  construction  and  operation  of  the 
projects,  we  do  so  for  the  purpose  of  showing  that 
the  undertaking  is  a  lawful  state  undertaking  and 
not  a  federal  project,  and  is  a  voluntary  and  not 
a  “ coerced”  state  enterprise,  and  that  therefore 
the  construction  and  operation  of  that  project 
cannot  conceivably  constitute  an  invasion  of  the 
powrers  reserved  to  the  State. 

That  the  incidental  consequence  of  financial  aid 
to  the  states  and  their  municipalities,  offered  under 
the  statute  for  the  purpose  of  promoting  the  general 

i 

welfare  by  relieving  unemployment,  will  be  to  make 
possible  competition  with  private  enterprise,  does 
not  make  the  statute  violative  of  the  Constitution. 

i 

Congress  did  not  authorize  the  expenditures  for  the 
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purpose  of  bringing  about  such '  competition ;  but 
it  did  refuse  to  provide  that  Federal  aid  be 
denied  merely  because  a  collateral  or  incidental 
consequence  would  be  such  competition.  The 
refusal  to  make  such  an  exception  was  obviously 
justified  because  it  would  have  frustrated  the  pur¬ 
pose  of  Congress  in  promoting  the  general  welfare 
through  federal  aid  for  state  and  municipal  public 
works.  For,  as  we  have  shown  above,  it  is  vir¬ 
tually  impossible  to  conceive  of  any  such  munici¬ 
pally  owned  public  works  project  which  would  not 
be  competitive  with  private  enterprise.  If  such 
exception  had  been  made,  no  federal  aid  could  have 
been  given  to  States  and  their  municipalities  for 
the  building  of  schools  (competitive  with  private 
schools),  or  public  auditoriums  (competitive  with 
private  theatres  and  halls),  or  bridges  (competi¬ 
tive  with  ferries  and  privately  owned  toll  bridges), 
etc.,  etc.  Indeed  the  time-honored  federal  grants 
for  education  would,  on  the  basis  of  petitioners’ 
argument,  be  unconstitutional  because  they  aided 
competition  with  private  schools.  The  Supreme 
Court  has  frequently  held  that  a  statute  which  rep¬ 
resents  a  valid  exercise  of  constitutional  powers  is 
not  invalidated  because  competition  with  private 
enterprise  may  incidentally  or  collaterally  result. 
McCulloch  v.  Maryland,  4  Wheat.  316;  Osborn  v. 
Bank,  9  Wheat.  738;  Emergency  Fleet  Corp.  v. 
Western  Union,  27 b  U.  S.  415,  424-425. 

Plaintiff’s  argument  aided  by  references  to 
the  competition  of  the  County  as  a  “yardstick” 
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or  by  the  suggestion  that  the  cities  will  be  able  to 
use  the  operation  of  their  plants  “to  coerce”  the  ap¬ 
pellants  into  reducing  their  rates.  For  even  if  the 
cities’  competition  could  be  called  a  “yardstick”, 
or  if  the  effect  thereof  could  be  called  “coercion”, 
that  yardstick  and  that  so-called  coercion  are  being 
voluntarily  employed  by  the  State,  through  its  mu¬ 
nicipalities,  in  a  manner  which  the  courts  have  uni¬ 
formly  held  to  be  entirely  lawful.  Greenwood 
County  v.  Duke  Poiver  Co.,  81  Fed.  (2d)  986, 
at  996. 


We  have  already  shown  the  fallacy  of  plaintiffs’ 


contention  that  expenditures  if  made  locally  can 


never  be  considered,  regardless  of  their  effects,  as 
promotive  of  the  national  general  welfare. 
Equally  unfounded  is  the  contention  that  the  ex¬ 
penditures  are  invalid  because,  since  they  are  made 
locally,  i.  e.,  within  the  confines  of  the  states,  they 
involve  an  invasion  of  the  powers  reserved  to  the 
states.  Butler  v.  United  States,  supra,  as  we 
pointed  out  above,  did  not  hold  that  the  expendi¬ 
tures  were  invalid  because  they  were  made  locally, 
but  because  each  of  the  expenditures  was  made  in 
order  to  procure  invalid  regulatory  powers  involv¬ 
ing  an  invasion  of  the  powers  reserved  to  the  states, 
and  an  aggregate  of  such  invalid  expenditures  was 
unconstitutional  for  that  reason.  As  noted  above, 
if  plaintiffs’  interpretation  of  United  States  v. 
Butler  were  correct,  it  would  destroy  the  very 
power  to  expend  for  the  national  general  welfare 
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which  the  Supreme  Court  in  that  very  case  un¬ 
equivocally  asserted.  Plaintiffs  are  merely  ad¬ 
vancing  the  Madisonian  theory  which  the  Supreme 
Court  has  rejected. 

The  argument  of  appellants  based  on  the  so- 
called  power  policy  of  the  Administrator  has  no 
bearing  on  the  validity  of  the  statutes  under  the 
Tenth  Amendment.  No  improper  motive  is  as¬ 
cribed  by  the  appellants  to  Congress  in  enacting 
the  statutes.  And  the  Administrator’s  alleged  mo¬ 
tives  can  have  no  bearing  save  as  they  are  made 
effective  by  specific  action  affecting  the  appellants. 
Here  the  only  actions  which  affect  the  appellants 
are  the  proposed  loans  and  grants,  which  we  have 
shown  are  authorized  by  a  valid  statute.  No  power 
can  possibly  be  exerted  by  the  Administrator  beyond 
the  four  corners  of  those  loan  and  grant  agree¬ 
ments.  That  being  so,  any  desires  or  pronounce¬ 
ments  of  the  Administrator  are  immaterial.  See 
Greenwood  County  v.  Duke  Power  Co.,  81  F.  (2d) 
986,  996-997.  The  irrelevance  of  the  Adminis¬ 
trator’s  desires  or  motives  follows  from  what  has 
frequently  been  said  by  the  Supreme  Court,  as  in 
Dakota  Central  Telephone  Co.  v.  South  Dakota,  250 
U.  S.  163, 184  : 

The  proposition  that  the  President  in 
exercising  the  power  exceeded  the  authority 
given  him  is  based  upon  two  considerations. 
First,  because  there  was  nothing  in  the  con¬ 
ditions  at  the  time  the  power  was  exercised 
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which  justified  the  calling  into  play  iof  the 
authority;  indeed,  the  contention  goes  fur¬ 
ther  and  assails  the  motives  which  it  is  as¬ 
serted  induced  the  exercise  of  the  power. 
But  as  the  contention  at  best  concerns  not  a 
want  of  power,  but  a  mere  excess  or  abuse  of 
discretion  in  exerting  a  power  given,  it  is 
clear  that  it  involves  considerations !  which 
are  beyond  the  reach  of  judicial  power. 
This  must  be  since,  as  this  court  has  often 
pointed  out,  the  judicial  may  not  invade  the 
legislative  or  executive  departments;  so  as 
to  correct  alleged  mistakes  or  wrongs  aris¬ 
ing  from  asserted  abuse  of  discretion. 
[Italics  supplied.] 

But  even  if  the  motives  of  the  Administrator 
were  relevant,  we  have  shown  that  they  were  en¬ 
tirely  proper.  We  shall  not  repeat  what  has  been 
said  above  (pp.  27  to  51)  in  this  regard.  We 
have  there  shown  that  the  Administrator’s;  inter¬ 
est  in  rates  was  based  on  the  requirement  that 
loans  be  adequately  secured.  Moreover,  we  have 
shown  that  under  the  most  extreme  version  of  the 
facts,  as  urged  by  the  appellants,  the  most  extreme 
charge  that  can  be  levied  against  the  Administrator 
is  that  he  desired  to  make  sure  that  projects  of  all 
types,  whether  electric  projects  or  otherwise,  were 
not  mere  makeshifts,  but  that  they  would  have  some 
real  and  lasting  value  to  the  applicant.  On  this 
question  of  value  to  the  locality  the  application  of  a 
city  was  given  the  presumptive  weight  of  a  verdict 
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of  the  jury.  Any  negative  check  retained  by  the 
Administrator  could  at  most  have  been  only  a 

standard  for  rejecting  applications,  a  standard  op¬ 
erating  to  the  advantage  of  those  in  the  position  of 
appellants.  Can  it  be  seriously  contended  that 
such  an  administration  of  the  law,  in  the  interest 
of  a  prudent  allotment  of  funds  for  a  comprehen¬ 
sive  program  of  eligible  projects,  would  be  a  viola¬ 
tion  of  the  Tenth  Amendment?  As  well  might  it 
be  argued  that,  in  constructing  a  dam  for  naviga¬ 
tion  purposes,  the  Federal  Government  may  not 
assure  some  lasting  additional  benefit  by  providing 
for  the  disposal  of  surplus  power. 

If  there  is  any  interference  with  the  reserved 
.  powers  of  the  states,  or  with  local  self-government, 
it  may  be  properly  attributed  to  the  appellants,  for 
it  is  they  who  are  seeking  to  prevent  the  States  of 
Alabama  and  Iowa  from  doing  that  which  they 
want  to  do  and  have  an  unquestioned  constitutional 
right  to  do. 

2.  Federal  grants  to  the  states  are  a  recognized 

means  of  expending  federal  funds  to  promote 

the  general  welfare 

The  system  of  Federal  grants  in  aid  is  one  which 
has  been  recognized  for  over  a  century  as  a  salu¬ 
tary  and  appropriate  method,  within  the  frame¬ 
work  of  our  constitutional  division  of  powers,  for 
the  exercise  of  Federal  functions  in  cooperation 
with  those  of  the  states.  This  practice  has  persua- 
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sive  force.  As  was  said  by  the  Chief  Justice  in 
McCulloch  v.  Maryland ,  4  Wheat.  316,  401 : 

i 

this  can  scarcely  be  considered  as  an  open 

question,  entirely  unprejudiced  by  the  for¬ 
mer  proceedings  of  the  nation  respecting  it. 
The  principle  now  contested  was  introduced 
at  a  very  early  period  of  our  history,  has 
been  recognized  by  many  successive;  legis¬ 
latures,  and  has  been  acted  upon  by  the  judi¬ 
cial  department,  in  cases  of  peculiar  deli¬ 
cacy,  as  a  law  of  undoubted  obligation. 

The  very  first  Congress  in  1790  enacted  the  well- 
known  Assumption  Act  (1  Stat.  138,  142)  under 
which  the  Federal  Government  assumed  the  debts 
of  the  States  incurred  during  the  Revolution.  The 
Act  was  sponsored  by  Alexander  Hamilton  (Amer¬ 
ican  State  Papers,  Finance,  Vol.  I,  pp.  15-25).  In 
1836  Congress  provided  (5  Stat.  52,  55)  that  the 
surplus  in  the  Treasury  in  excess  of  $5,000,000 
should  be  deposited  with  the  States,  subject  to  their 
individual  assent,  under  an  agreement  to  repay 
upon  stated  notice  by  the  Secretary  of  the  Treas¬ 
ury.  In  1841  Congress  provided  (5  Stat.  453,  455) 
that  the  net  proceeds  of  the  sales  of  public  lands 
should  be  divided  among  certain  States ;  and  fur¬ 
ther  that  500.000  acres  of  public  land  should  be 
donated  to  each  of  the  nine  States  and  a  similar 
amount  to  each  new  State  admitted  to  the  Union. 
Section  9  of  the  Act  provided  that  the  lands  so 
received  by  the  States  should  not  be  disposed  of 
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at  a  price  less  than  $1.25  per  acre,  and  that  the 
proceeds  should  be  faithfully  applied  to  objects 
of  internal  improvements,  u  namely,  roads,  rail¬ 
ways,  bridges,  canals,  and  improvement  of  water¬ 
courses,  and  drainage  of  swamps. 

Beginning  in  1803  (2  St  at.  225)  lands  were  reg¬ 
ularly  granted  to  the  States  upon  admission  to  the 
Union  for  the  use  of  schools  in  the  State.  Every 
State,  except  the  13  original  members  of  the  Union 
and  5  others,  has  received  such  Federal  grants  for 
common  schools.13S  A  total  of  77,510,737  acres  were 
thus  granted  by  the  Federal  Government.139  Simi¬ 
larly,  extensive  grants  of  land  were  made  by  the 
Federal  Government  to  the  States  for  universities, 
seminaries  of  learning,  and  normal  schools.  The 
grants  for  these  purposes  aggregated  3,987,954 
acres.140 

In  1862  the  first  Morrill  Act  (12  Stat.  503) 
granted  30,000  acres  to  each  State  for  each  Sen- 
ator  and  Representative,  according  to  the  appor¬ 
tionment  of  1860.  Each  State  was  required  to 
select  the  land  within  its  own  limits,  but  in  case  of 
a  deficiency  the  Secretary  of  the  Interior  was  to 
issue  land  scrip  for  the  balance,  such  scrip  to  be 
sold  by  the  state  and  the  proceeds  applied  to  the 

138  Digest  of  Legislation  Providing  Federal  Subsidies  for 
Education ,  U.  S.  Department  of  Interior,  Office  of  Educa¬ 
tion,  Bulletin  No.  8,  1930,  pp.  3-4. 

139  Idem,  p.  15.  This  figure  does  not  include  the  grant  to 
the  Territory  of  Alaska. 

140  Idem,  p.  23. 
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purpose  of  the  Act.  Numerous  restrictions  were 
placed  upon  the  uses  and  maintenance  of  the  fund. 
The  interest  was  to  be  devoted  to  the  “endowment, 
support,  and  maintenance  of  at  least  one  college 
where  the  leading  object  shall  be,  without  exclud¬ 
ing  other  scientific  and  classical  studies,  and  includ¬ 
ing  military  tactics,  to  teach  such  branches  of 
learning  as  are  related  to  agriculture  and  the 
mechanic  arts  *  *  Ninety  per  cent;  of  the 

money  derived  from  the  sale  of  land  scrip  was  to 
be  invested  in  stocks  of  the  United  States  or  of  the 
states  or  in  other  safe  stocks,  bearing  interest  at 
not  less  than  5  per  cent.  The  remaining  10  per 
cent  of  the  funds  might  be  used  for  the  purchase 
of  experimental  farms  and  sites  for  buildings.  An¬ 
nual  reports  to  Congress  wrere  required.  In  1866 
the  benefits  of  the  Act  were  made  applicable  gen¬ 
erally  to  future  states  (14  Stat.  208).  Every  State 
has  a  land  grant  college.  See  Hamilton  v.  Regents, 
293  U.  S.  245,  259,  note  3. 

Congress  has  by  no  means  confined  its  grants  to 
land  and  land  scrip.  Grants  of  Federal  funds  have 
been  made  regularly  to  the  states  for  purposes  of 
education  (including  agricultural  experimenta¬ 
tion),  public  health,  highway  construction,!  forest 
protection,  and  other  purposes. 

Education.  In  1887  the  so-called  Hatch  Act  (24 
Stat.  440)  authorized  appropriations  for  agricul¬ 
tural  experiment  stations  in  connection  with  the 
colleges  established  pursuant  to  the  Morrill  Act  of 


312 


1862.  The  subjects  of  research  and  experiment 
were  carefully  enumerated.  For  the  first  year  au¬ 
thority  was  conferred  to  use  20  per  cent  of  the 
amount  of  the  grants  for  erecting  buildings  neces¬ 
sary  for  experimental  work,  and  thereafter  5  per 
cent  of  the  grants  could  be  thus  used.  In  1906  the 
Adams  Act  (34  St  at.  63)  provided  for  increased 
appropriations  for  the  agricultural  experiment 
stations.  The  fund  was  to  be  applied  only  to  pay¬ 
ing  necessary  expenses  of  conducting  research  or 
experiments  bearing  upon  the  agricultural  indus¬ 
try  of  the  United  States.  Annual  reports  to  the 
Secretary  of  Agriculture  and  the  Secretary  of  the 
Treasury  were  required.  In  1925  (43  Stat.  970) 
additional  amounts  were  authorized  to  be  appro¬ 
priated  annually.  Under  these  acts  the  agricul¬ 
tural  and  experiment  stations  have  received,  from 
1888  to  1929,  a  total  of  $52,770,914.65.141 

In  addition  to  the  appropriations  for  agricul¬ 
tural  experiment  stations,  the  colleges  established 
pursuant  to  the  Morrill  Act  of  1862  have  annually 
received  substantial  amounts  from  the  Federal 
Government.  The  second  Morrill  Act  in  1890  (26 
Stat.  417)  provided  an  additional  annual  appro¬ 
priation.  The  Act  prohibited  payment  of  any 
appropriation  to  any  college  where  distinction  of 
race  or  color  is  made  in  the  admission  of  students, 
but  allowed  funds  for  the  establishment  and  main¬ 
tenance  of  separate  colleges  for  white  and  colored 


141  Idem.,  pp.  32-33. 
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students.  Further  appropriations  were  authorized 
in  1907  (34  Stat.  1256).  These  appropriations 
under  the  second  Morrill  Act  and  the  Act  of  1907 
have  aggregated,  for  a  period,  1890  tb  1930y 
$74,202,000.  I 

Still  further  appropriations  have  been  regularly 
made  to  provide  for  cooperative  agricultural  ex¬ 
tension  work  in  the  land  grant  colleges.  The 
Smith-Lever  Act  of  1914  (38  Stat.  372)  appropri¬ 
ated  funds  for  such  work  to  be  carried  bn  in  a 
manner  mutually  agreed  upon  by  the  Secretary  of 
Agriculture  and  the  agricultural  college.  This  Act 
required  the  States  to  contribute  equally  with  the 
Federal  Government  in  order  to  secure  the  benefits 
of  the  Act.  Among  the  requirements  imposed  was 
a  provision  that  not  more  than  5  per  cent  of  each 
annual  grant  shall  be  applied  to  the  printing  and 
distribution  of  publications.  Supplementary  ap¬ 
propriations  were  authorized  in  1928  (45  Stat. 
711)  with  the  provision  that  90  per  cent  thereof 
should  be  utilized  for  payment  of  salaries  of  county 
extension  agents.  Under  these  acts  the  appro¬ 
priations  for  cooperative  agricultural  aiid  home 
economic  extension  work  have  aggregated,  for  the 
period  1914  to  1930,  $73,145,872.142 

For  the  year  1930  alone  the  total  appropriation 
for  land  grant  colleges,  agricultural  experiment 
stations,  and  cooperative  extension  work  was 
$14,712,936.143 

142  Idem ,  p.  340. 

143  Ibid. 
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Federal  grants  in  large  amounts  have  also  been 
made  to  the  States  for  the  purpose  of  vocational 
education.  The  Smith-Hughes  Act  of  1917  (39 
Stat.  929)  authorized  grants  to  the  states  subject 
to  the  acceptance  by  their  legislatures  of  the  pre¬ 
scribed  terms  which  included,  among  other  things, 
the  creation  of  a  state  board,  the  submission  of 
plans  to  the  Federal  board  for  vocational  educa¬ 
tion,  the  establishment  of  teaching  qualifications 
approved  by  the  Federal  board,  the  provision  of 
suitable  buildings  and  equipment,  and  the  expendi¬ 
ture  bv  the  state  or  local  community,  or  both,  of 
an  equal  amount  for  the  maintenance  of  training 
of  teachers.  The  appropriations  under  this  Act, 
from  1918  to  1934,  aggregated  $104,000,000. 141 

Discussing  the  effect  of  the  requirements  relat¬ 
ing  to  military  training  prescribed  in  the  Morrill 
Act,  the  Court  said  in  Hamilton  v.  Regents,  293 
U.  S.  245,  259 : 

Nor  is  the  allegation  that  the  courses  are 
prescribed  by  the  War  Department  to  be 
taken  literally.  We  take  judicial  notice  of 
the  long-established  voluntary  cooperation 
between  federal  and  state  authorities  in  re¬ 
spect  of  the  military  instruction  given  in  the 
land  grant  colleges.  The  War  Department 
has  not  been  empowered  to  determine  or  in 
any  manner  to  prescribe  the  military  in- 
1  struction  in  these  institutions.  The  fur¬ 
nishing  of  officers,  men,  and  equipment  con- 


144  Idem ,  p.  39. 
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ditioned  upon  the  giving  of  courses  and  the 
imposing  of  discipline  deemed  appropriate, 
recommended  or  approved  by  the  Depart¬ 
ment  does  not  support  the  suggestion  that 
the  training  is  not  exclusively  prescribed 
and  given  under  the  authority  of  the  State. 

Forest- fire  prevention. — In  1911  Congress  ap¬ 
propriated  $200,000  to  be  expended  by  the  Secre¬ 
tary  of  Agriculture  in  cooperation  with  any  state 
or  states  in  protection  from  fire  of  the  forested 
watersheds  of  navigable  streams.  Act  of  March  1, 
1911  (c.  186,  36  Stat.  961).  The  state  was:  eligible 
to  receive  this  Federal  aid  after  it  had  established 
a  system  of  fire  protection  and  had  appropriated 
a  sum  as  large  as  the  Federal  grant.  The  money 
was  to  be  spent  by  the  state  officials,  subject  to 

Federal  approval.  The  original  grant  Was  soon 

; 

expended  and  yearly  appropriations  of  $100,000 
were  made  by  Congress  until  1920.  when  the  annual 
subsidy  was  raised  to  $125,000,  and  in  1921  to 
$400, 000.145  Up  to  1924  Congress  had  liniited  the 
use  of  such  funds  to  the  protection  of  the  forested 
watersheds  of  navigable  streams,  but  in  1924  the 
Clarke-McNary  law  authorized  an  appropriation 
to  be  used  in  cooperation  with  States  for  the  pro¬ 
tection  from  fire  of  all  forest  lands,  private  or 
■  ■ 1  — 

145  Act  of  March  4, 1917,  c.  179,  39  Stat.  1134,  1166;  Act  of 
October  1,  1918,  c.  178,  40  Stat.  973,  1005;  Act  of  July  24, 
1919,  c.  26,  41  Stat.  234,  268;  Act  of  May  31,  1920,  c.  217,  41 
Stat.  694,  728;  Act  of  March  3,  1921,  c.  127.  41  Stat.  1315, 

1344. 
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government  owned,  within  or  without  watersheds, 
with  the  provision  that  the  amount  expended 
should  not  exceed  the  expenditure  of  the  State. 
Act  of  June  7,  1924,  e.  348,  43  Stat.  653.  Thirty- 
three  states  have  accepted  Federal  benefits  under 
the  Clarke-McNary  law.146 

Highways. — Federal  grants  to  States  for  the 
construction  of  highways  are  a  familiar  type  of 
Federal  aid.  Since  the  Act  of  July  11, 1916,  c.  241, 
39  Stat.  355,  constantly  increasing  appropriations 
have  been  made.147  Under  these  Acts  the  expendi¬ 
ture  of  the  Federal  Government  was  limited  to  50 
per  cent  of  the  estimated  cost  of  the  approved 
projects,  and  the  construction  work  was  to  be  done 
under  the  supervision  of  the  states  but  subject  to 
the  inspection  and  approval  of  the  Secretary  of 
Agriculture. 

Discussing  the  Federal-aid  highway  legislation 
in  Nashville, ,  C.  &  St.  L.  Ry.  v.  Walters,  294  U.  S. 
405,  417,  the  Court  said : 

The  relief  of  the  unemployment  incident 
to  the  business  depression  has  been  the  main 
incentive  for  highway  construction  since 
April  4, 1930 — the  period  in  which  the  high- 

146  A.  F.  Macdonald,  Federal  Aid  (192S),  p.  43. 

147  See  e.  g.,  Act  of  July  11,  1910,  c.  241,  39  Stat.  355;  Act 
of  February  28,  1919,  c.  69,  40  Stat.  11S9,  1200-1201;  Act  of 
November  9,  1921,  c.  119,  42  Stat.  212;  Act  of  June  19,  1922, 
c.  227^  42  Stat.  652,  660;  Act  of  January  22,  1923,  c.  29,  42 
Stat.  1154,  1157;  Act  of  February  26,  1923,  c.  119,  42  Stat. 
1289,  1321;  Act  of  February  12,  1925,  c.  219,  43  Stat.  889, 
Sec.  1. 
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way  here  in  question  was  undertaken  and 
completed.  I 

To  achieve  its  purposes,  the  Federal  Gov¬ 
ernment  has  made  large  contributions  to  the 
cost  of  the  Federal-aid  highway  \  system. 
In  each  year,  it  has  made  to  eaeh  State 
grants  in  money,  proportioned  according  to 
various  factors,  to  be  expended  in  defray¬ 
ing  up  to  one-half  the  cost  of  constructing 
therein  the  designated  highways.  In  addi¬ 
tion,  it  has,  through  the  War  Department, 
allotted  to  the  several  States  their  pro  rata 
.  shares  of  surplus  war  equipment  and  sup¬ 
plies  valued  at  more  than  $224,000,000.  It 
has  at  all  times  given  to  the  several  States 
the  benefit  of  its  economic  and  physical  re¬ 
search;  and  other  aid  by  its  experts  and 
administrators.  It  has,  since  the:  depres¬ 
sion,  given  to  the  several  States  emergency 
grants  to  be  expended  in  highway  construc¬ 
tion  for  the  relief  of  unemployment. 

Vocational  rehabilitation. — Beginning  with  the 
Act  of  dime  2,  1920,  Congress  has  made  ail  annual 
appropriation,  of  $1,000,000  since  1924,  to  the 
states  for  the  promotion  of  vocational  rehabilita¬ 
tion  of  persons  disabled  in  industry  or  in  any  other 
legitimate  occupation,  on  the  condition  that  the 
states  expend  at  least  equal  sums  and  meet  certain 

j 

Federal  requirements,  including  a  requirement  that 
none  of  the  funds  be  used  for  buildings.1*8 

148  Act  of  June  2,  1920,  c.  219,  41  Stat.  135,  736,  Secs.  1-4, 
as  amended  by  Act  of  June  5,  1924,  c.  265,  43  Stat.  430,  431,. 
and  Act  of  June  30,  1932,  c.  324,  47  Stat.  44S,  449. 
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Health  and  hygiene. — The  Sheppard-Towner 
Act  of  November  23, 1921,  c.  135,  42  Stat.  224,  Sec. 

2,  provided  for  a  state  subsidy  of  $1,240,000  an¬ 
nually  “for  the  promotion  of  the  welfare  and  hy- 

i 

giene  of  maternity  and  infancy.”  This  was  to  be 
apportioned  among  such  of  the  several  states  as 
should  accept  and  comply  with  its  provisions,  in¬ 
cluding  the  condition  that  the  payments  to  any 
state  should  not  be  made  until  the  state  had  appro¬ 
priated  an  equal  amount.  This  was  the  Act  in¬ 
volved  in  Massachusetts  v.  Mellon ,  262  IT.  S.  447. 

Other  basic  acts  providing  for  Federal  coopera¬ 
tion  with  the  States,  whether  by  expenditure  or 
otherwise,  are  set  forth  in  Appendix  XI. 

3 .  The  provisions  concerning  conditions  of  employ¬ 
ment  in  the  construction  of  projects  are  not  in 
issue;  and  in  any  event  they  are  valid 

Appellants  contend  (Brief,  p.  29)  that  the  provi¬ 
sions  in  the  agreements  concerning  conditions  of 
labor  in  the  construction  of  the  projects  are  viola¬ 
tive  of  the  Tenth  Amendment.  These  provisions 
do  not  relate  to  the  employment  of  men  away  from 
the  site,  that  is,  in  industries  producing,  fabri¬ 
cating,  or  transporting  materials  used  in  the  con¬ 
struction  of  a  project.  Nor  do  they  relate  in  any 
way  to  the  operation  of  the  projects  after  the  work 
of  construction  is  completed. 
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(1)  These  contractual  provisions  do  hot  ad¬ 
versely  affect  appellants.  If  they  have  any  effect 

! 

with  respect  to  appellants,  it  consists  only  in  mak¬ 
ing  the  cities’  competition  less  effective  by  increas¬ 
ing  the  cost  of  the  project  and  consequently  its  fixed 
charges  and  rates.  Accordingly,  even  if  the  pro¬ 
visions  were  invalid,  petitioners  are  in  no  position 
to  complain.  Jeffrey  Manufacturing  Co.  v.  Blagg, 
235  U.  S.  571,  576;  Heald  v.  District  of  Columbia, 
259  U.  S.  114;  Yazoo  &  M.  V.  R.  Co.  v.  Jackson 
Vinegar  Co.,  226  IT.  S.  217.  j 

(2)  In  any  event,  these  provisions  do  not  violate 
the  Tenth  Amendment.  The  decision  in  United 
States  v.  Butler,  297  U.  S.  1,  is  not  applicable. 
There  the  statute  contemplated  that  recipients  of 
Federal  funds  would  obligate  themselves  to  comply 
with  Federal  regulation  of  agricultural  production. 
Those  requirements  bore  no  relation  to  the  expendi¬ 
ture  of  the  funds  by  the  recipients.  In  the  present 
case  the  recipients  are  given  funds  on  condition 
that  their  expenditure  be  made  in  a  certain  man¬ 
ner  ;  the  conditions  relate  directly  to  the  expendi¬ 
tures  and  are  appropriately  designed  to  insure  that 
the  expenditures  will  in  fact  promote  the  general 
welfare.  The  purpose  of  the  provisions  is  to  pre¬ 
vent  the  employment  of  men  at  the  site  in  such  a 
way  as  to  affect  adversely  the  general  reemploy¬ 
ment  program.  Their  aim  is  (a)  to  spread  the  em¬ 
ployment  at  the  site  by  limiting  the  individual 
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hours  of  labor  there ;  (b)  to  provide  for  adequate 
expenditures  in  the  form  of  wages  to  workers  at  the 
site ;  and  (c)  in  providing  employment  at  the  site  to 
give  preferences  to  certain  classes  which  Congress 
regarded  as  entitled  to  such  consideration,  namely, 
ex-service  men,  citizens,  and  those  with  the  inten¬ 
tion  of  becoming  citizens.  Cf.  Ellis  v.  United 
States,  206  U.  S.  246.  Since  the  conditions  relate 
solely  to  the  construction  of  the  project,  they  become 
completely  inoperative  once  the  funds  are  spent 
and  the  project  is  constructed.  The  provisions  in 
question  resemble  not  those  involved  in  the  Agri¬ 
cultural  Adjustment  Act,  but  those  involved  in 
familiar  conditional  grants  of  funds,  to  which  ref¬ 
erence  was  made  by  way  of  contrast  in  the  Butler 
case.  The  conditions  imposed  upon  the  States  in 
connection  with  such  grants  related,  as  in  the  ease 
at  bar,  to  the  expenditures.  In  many  instances, 
noted  above,  the  States  either  directly  bv  stat- 
ute,149  or  through  state  officers,  have  agreed  to 
the  conditions  imposed.  The  provisions  in  ques¬ 
tion,  in  the  words  of  the  Butler  case,  merely  state 
4 ‘the  conditions  upon  which  money  shall  be  ex¬ 
pended”  and  are  not  “effective  only  upon  the  as¬ 
sumption  of  a  contractual  obligation  to  submit  to  a 
regulation  which  otherwise  could  not  be  enforced” 
(297  U.  S.  at  73). 

149  E.  g .,  the  Michigan  statute  (Public  Acts  1919,  No. 
149,  p.  275,  et  seq .,  accepting  the  conditions  of  the  Smith- 
Hughes  Act  of  February  23,  1917  (39  Stat.  929). 
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CONCLUSION 

j 

For  the  f  oregoing  reasons  the  decrees  I  of  the 
United  States  District  Court  for  the  District  of 
Columbia  in  these  cases  should  be  affirmed,  except 

i 

that  said  bills  in  equity  should  have  been  dismissed 
for  want  of  plaintiffs  ’  standing  as  well  as  upon  the 
merits. 

Respectfully  submitted. 

i 
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v. 

Harold  L.  Ickes,  Administrator  of  the  Federal 
Emergency  Administration  of  Public  Works,  et 
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MOTION 

i 

I 

Now  come  the  appellees  and  respectfully  show  to 
this  Court : 


That  the  decree,  entered  herein  in  the  Supreme 
Court  of  the  District  of  Columbia,  on  October  15, 
1935,  and  from  which  the  present  appeal  was  taken, 
dismissed  the  bill  of  complaint  on  the  ground  of 
insufficiency  and  on  other  similar  grounds.  The 

suit  was  brought  to  enjoin  the  defendants  from  ad- 

: 

vancing  Public  Works  Administration  funds  to  the 
municipalities  named  in  the  bill  of  complaint  for 
the  purpose  of  constructing  an  electric  power 
plant. 

For  several  weeks  last  past  the  municipalities 
have  been  negotiating  with  the  Public  Works  Ad- 

35348— 35 — 1  ( 1 ) 
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ministration,  and  said  negotiations  culminated  in 
agreements  abrogating  the  existing  contracts  be¬ 
tween  the  parties  and  in  the  execution  of  new  con¬ 
tracts,  the  terms  of  which  are  vitallv  and  substan- 
tially  different  than  is  alleged  in  the  bill  of  com¬ 
plaint.  Thus  the  pleadings  do  not  now  represent 
an  actually  existing  controversy  between  the  par¬ 
ties,  and  it  would  be  futile  and  useless  to  continue 
the  litigation  on  the  basis  of  them.  The  facts  rela¬ 
tive  to  the  execution  of  said  contracts  are  as  fol¬ 
lows: 

II 

On  or  about  December  28,  1934,  the  Federal 
Emergency  Administrator  of  Public  Works  and  the 
City  of  Sheffield  executed  a  loan  and  grant  agree- 

j 

ment,  a  copy  of  which  is  hereto  attached  and 
made  a  part  hereof  and  marked  Exhibit  1,  which  was 
in  existence  at  the  time  when  the  bill  was  filed  by 
the  appellant.  After  the  decree  was  entered  in  this 
cause  in  the  Supreme  Court  of  the  District  of  Co¬ 
lumbia,  and  while  this  case  was  pending  on  appeal, 
on  December  2,  1935,  the  Administrator  and  the 
said  City  of  Sheffield  entered  into  an  agreement 
terminating  the  former  agreement  and  all  other 
understandings  and  agreements,  if  any,  between 
the  parties  to  that  agreement  relating  to  subject 
matter  thereof.  A  true  copy  of  said  terminating 
agreement  is  attached  hereto,  made  a  part  hereof, 
and  marked  Exhibit  2.  Subsequently,  on  Decem¬ 
ber  4, 1935,  there  was  delivered  to  said  city  by  the 
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Administrator  an  offer  to  purchase  certain;  of  the 
bonds  of  said  city  and  to  make  a  grant  to  said  city 
of  Sheffield,  a  true  copy  of  which  offer  is  also  at¬ 
tached  hereto,  made  a  part  hereof,  and  iharked 
Exhibit  3. 

On  or  about  December  28,  1934,  the  Adminis¬ 
trator  and  the  city  of  Tuseumbia  executed  a  loan 
and  grant  agreement,  a  copy  of  which  is  hereto 
attached,  made  a  part  hereof,  and  marked  Exhibit 
4,  which  was  in  existence  at  the  time  when  the  bill 
was  filed  by  the  appellant.  After  the  decree  was 
entered  on  December  15,  1935,  in  this  cause  in  the 
Supreme  Court  of  the  District  of  Columbia,  and 
while  this  case  was  pending  on  appeal,  on  or  about 
December  2,  1935,  the  Administrator  and  the  said 
City  of  Tuseumbia  entered  into  an  agreement 
terminating  the  former  agreement,  and  all  other 
understandings  and  agreements,  if  any,  between 
the  parties  to  that  agreement  relating  to  subject 
matter  thereof.  A  true  copy  of  said  terminating 
agreement  is  attached  hereto,  made  a  part  hereof, 
and  marked  Exhibit  5.  Subsequently,  on  Decem¬ 
ber  4,  1935,  there  was  delivered  to  said  city  by  the 
Administrator  an  offer  to  purchase  certain  of  the 
bonds  of  said  city  and  to  make  a  grant  to  said  city 
of  Tuseumbia,  a  true  copy  of  which  offer  is  also 
attached  hereto,  made  a  part  hereof,  and  marked 
Exhibit  6. 

On  or  about  December  6, 1934,  the  Administrator 
and  the  city  of  Decatur  executed  a  loan  and  grant 
agreement,  a  copy  of  which  is  hereto  attached,  made 
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a  part  hereof,  and  marked  44  Exhibit  T\  which  was 
in  existence  at  the  time  when  the  bill  was  filed  by 
the  appellant.  After  the  decree  was  entered  on  De¬ 
cember  15, 1935,  in  this  cause  in  the  Supreme  Court 
of  the  District  of  Columbia,  and  while  this  case  was 
pending  on  appeal,  on  or  about  December  2,  1935, 
the  Administrator  and  the  said  City  of  Decatur, 
entered  into  an  agreement  terminating  the  former 
agreement,  and  all  other  understandings  and  agree¬ 
ments,  if  any,  between  the  parties  to  that  agreement 
relating  to  subject  matter  thereof.  A  true  copy  of 
said  terminating  agreement  is  attached  hereto, 
made  a  part  hereof,  and  marked  4  4  Exhibit  8.  7  7  Sub¬ 
sequently,  on  December  4, 1935,  there  was  delivered 
to  said  city  by  the  Administrator,  an  offer  to  pur¬ 
chase  certain  of  the  bonds  of  said  city  and  to  make  a 
grant  to  said  city  of  Decatur,  a  true  copy  of  which 
offer  is  also  attached  hereto,  made  a  part  hereof, 
and  marked  44  Exhibit  9.’ 7 

On  or  about  December  28,  1934,  the  Administra¬ 
tor  and  the  city  of  Florence  executed  a  loan  and 
grant  agreement,  a  copy  of  which  is  hereto  attached, 
made  a  part  hereof,  and  marked  4  4  Exhibit  10'  V 
which  was  in  existence  at  the  time  when  the  bill  was 
filed  by  the  appellant.  After  the  decree  was  entered 
on  October  15,  1935,  in  this  cause  in  the  Supreme 
Court  of  the  District  of  Columbia,  and  while  this 
case  was  pending  on  appeal,  on  or  about  December 
2, 1935,  the  Administrator  and  the  said  City  of  Flor¬ 
ence,  entered  into  an  agreement  terminating  the 
former  agreement,  and  all  other  understandings 
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and  agreements,  if  any,  between  tbe  parties:  to  that 
agreement  relating  to  subject  matter  thereof.  A 
true  copy  of  said  terminating  agreement  is  attached 
hereto,  made  a  part  hereof,  and  marked  “Exhibit 
11.”  Subsequently,  on  December  4, 1935,  there  was 
delivered  to  said  city  by  the  Administrator  an  offer 
to  purchase  certain  of  the  bonds  of  said  city  and  to 
make  a  grant  to  said  City  of  Florence,  a  true!  copy  of 
which  offer  is  also  attached  hereto,  made:  a  part 
hereof,  and  marked  “Exhibit  12.” 

Wherefore,  and  for  the  reasons  set  forth  in  the 
annexed  memorandum,  the  appellees  move  that  the 
cause  be  remanded  to  the  District  Court  with  leave 
to  the  parties  to  amend  their  pleadings  in  accord¬ 
ance  with  the  facts  above  set  forth  and  for  a  trial 
or  other  disposition  of  the  cause  on  such  amended 
pleadings. 

James  W.  Morris,  j 
Assistant  Attorney  General. 

Alexander  Holtzoff, 

Special  Assistant  to  the  Attorney  General. 

John  W.  Scott, 

Special  Assistant  to  the  Attorney  General. 

Jerome  N.  Frank, 

Counsel  for  the  Federal  Emergency 

Administration  of  Public  Works. 


EXHIBIT  1 


LOAN  AND  GRANT  AGREEMENT  DATED  AS  OF  DEC.  28,  1934, 

BETWEEN  THE  CITY  OF  SHEFFIELD,  ALABAMA  (HEREIN 

CALLED  TEE  “  BORROWER  ”)  AND  THE  UNITED  STATES 

OF  AMERICA  (HEREIN  CALLED  THE  “  GOVERNMENT  ”) 

Docket  No.  3124 
PART  ONE 

1.  Purpose  of  Agreement. — Subject  to  the  terms 
and  conditions  of  this  Loan  and  Grant  Agreement 
(herein  called  the  “Agreement7’),  the  Government 
will,  by  loan  and  grant  not  exceeding  in  the  aggre¬ 
gate  the  sum  of  $230,000,  aid  the  Borrower  in 
financing  a  project  (herein  called  the  “Project77) 
consisting  of  the  construction  of  an  electric  trans¬ 
mission  line  and  distribution  system,  and  other 
necessary  appurtenances  thereto,  all  pursuant  to  the 
Borrower’s  application  (herein  called  the  “Appli¬ 
cation”),  P.  W.  A.  Docket  No.  3124,  Title  II  of  the 
National  Industrial  Recovery  Act  (herein  called 
the  “Act”),  and  the  Constitution  and  Statutes  of 
the  State  of  Alabama,  including  particularly: 

Act  No.  107,  General  and  Local  Acts  of  Alabama, 
Extra  Session,  1933,  page  100. 

2.  Description  of  Bonds. — (a)  Designation. — 
Electric  System  Bond. 

(b)  Authorized  Principal  Amount. — $187,000. 

(c)  Type. — Special  obligation,  serial,  coupon 
bonds. 

(d)  Registration. — Registerable  at  the  option  of 
the  holder  as  to  principal  only. 

(e)  Date. — June  1, 1934. 

(f)  Interest. — At  the  rate  of  4  percent  per  an¬ 
num,  payable  December  1,  1934,  and  semiannually 
thereafter  on  June  1,  and  December  1  in  each  year. 

(6) 
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(g)  Maturities. — Payable  on  June  1,  in  years 
and  amounts  as  follows : 

Year:  Amount  Year:  Amount 

1*937 _ $10,000  1*946 _ L  $12,000 

193S _  10.  000  1947 _ ,L  12,  000 

1939  _  10.  0(K)  194S _ j_  12,  000 

1940  _  10,  000  1949 _ i_  12,  000 

1941  _  10,000  1950 _ L  12,000 

1942  _  10,  000  1951 _ L  12,  000 

1943  _  10,  000  1952 _ 12,  000 

1944  _  10,  000  1953 _ L  12,  000 

11)45 _  11,  000  ; 

(h)  Security. — Special  obligations  of  the  Bor¬ 
rower,  payable  solely  from  and  secured  only  by  a 
first  pledge  of  the  revenues  derived  from  thej  opera¬ 
tion  of  the  Project,  after  provision  only  for  the 
reasonable  cost  of  operation  and  maintenance 
thereof. 

(i)  Place  and  Medium  of  Payment. — Payable 
at  the  office  of  the  City  Treasurer,  Sheffield,  Ala¬ 
bama,  or,  at  the  option  of  the  holder,  at  a  bank  or 
trust  company  in  Borough  of  Manhattan,  City  and 
State  of  New  York,  in  any  coin  or  currency  which, 
on  the  respective  dates  of  payment  of  the; princi¬ 
pal  of  and  interest  on  the  Bonds,  is  legal  tender 
for  public  and  private  debts. 

(j)  Denomination. — $1,000. 

Other  provisions  may  be  substituted  for  the  pro¬ 
visions  of  subparagraphs  (a),  (b),  (c),  (d),  (e), 
(f),  (g),  (i),  and  (j)  of  this  Paragraph  j  by  the 
Borrower  if  the  consent  of  the  Federal  Emergency 
Administrator  of  Public  Works  (herein  called  the 
“Administrator”)  to  such  substitution  is  obtained. 

3.  Amount  and  Method  of  Making  Grant. — The 
Government  will  make  and  the  Borrower  will  ac¬ 
cept,  whether  or  not  any  or  all  of  the  Bonds  be 
sold  to  a  purchaser  or  purchasers  other  than  the 
Government,  a  Grant  in  an  amount  equal  tb  thirty 
per  centum  of  the  cost  of  the  labor  and  materials 
employed  upon  the  Project.  Wherever  the  expres¬ 
sion  “cost  of  labor  and  materials”  is  used  in  this 
Agreement,  such  expression  shall  mean  such  cost 
as  determined  by  the  Administrator,  and  his  de¬ 
termination  thereof  shall  be  final.  The  Government 
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will  make  part  of  the  Grant  by  payment  of  money 
and  the  remainder  of  the  Grant  bv  cancellation  of 

V  . 

Bonds  and/or  interest  coupons;  provided,  however, 
that  if  all  of  the  Bonds  are  sold  to  purchasers  other 
than  the  Government,  the  Government  will  make 
the  entire  Grant  by  payment  of  money. 

4.  Conditions  Precedent  to  the  Government’s 
Obligations. — The  Government  shall  be  under  no 
obligation  to  pay  for  any  of  the  Bonds  or  to  make 
any  Grant : 

(a)  Financial  Condition  and  Budget. — If,  in  the 
judgment  of  the  Administrator,  the  financial  con¬ 
dition  of  the  Borrower  shall  have  changed  unfavor¬ 
ably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government,  or  the 
Borrower  shall  have  failed  to  balance  its  budget 
satisfactorily  or  shall  have  failed  to  take  action 
reasonably  designed  to  bring  the  ordinary  current 
expenditures  of  the  Borrower  within  the  prudently 
estimated  revenues  thereof; 

(b)  Cost  of  Project. — If  the  Administrator  shall 
not  be  satisfied  that  the  Borrower  will  be  able  to 
complete  the  Project  for  the  sum  of  $230,000,  being 
the  cost  estimated  at  the  time  when  the  Application 
was  approved  by  the  Government,  or  that  the  Bor¬ 
rower  will  be  able  to  obtain,  through  additional 
borrowing  or  otherwise,  in  a  manner  satisfactory 
to  the  Administrator,  any  additional  funds  which 
the  Administrator  shall  believe  to  be  necessary  to 
complete  the  Project  ; 

(c)  Compliance. — If  the  Borrower  shall  not 
have  complied,  to  the  satisfaction  of  the  Adminis¬ 
trator,  with  all  the  provisions  contained  in  this 
Agreement  or  in  the  proceedings  authorizing  the 
issuance  of  the  Bonds,  theretofore  to  be  complied 
with  bv  the  Borrower ; 

(d)  Legal  Matters. — If  the  Administrator  shall 
not  be  satisfied  as  to  all  legal  matters  and  proceed¬ 
ings  affecting  the  Bonds,  the  security  therefor  or 
the  Project; 
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(e)  Representations. — If  any  representation 

made  by  the  Borrower  in  this  Agreement  or  in  the 

Application  or  in  any  supplement  thereto  or 

amendment  thereof,  or  in  any  document  submitted 

to  the  Government  bv  the  Borrower  shall  be  found 

%/ 

by  the  Administrator  to  be  incorrect  or  incomplete 
in  any  material  respect ; 

(f)  Tennessee  Valley  Authority  Contract. — If 
the  Borrower  shall  not  execute  a  valid  contract, 
satisfactory  to  the  Administrator,  between  the  Bor- 
rower  and  the  Tennessee  Valley  Authority,  under 
the  terms  of  which  the  Tennessee  Valley  Author¬ 
ity  will  supply  electrical  energy  to  the  Borrower, 
and  will  permit  the  Borrower  to  charge  such  rates, 
in  accord  with  the  provisions  of  the  Act  and  Ordi¬ 
nance  authorizing  the  issuance  of  the  Bonds,  as 
may  be  reasonably  necessary  to  pay  the  cost  of  op¬ 
eration  and  maintenance  of  the  Project  and  the 
principal  of  and  interest  upon  the  Bonds ;  I 

(g)  Rate  and  Bond  Ordinances. — If  the  ordi¬ 
nance  providing  for  the  fixing  and  maintenance  of 
rates  and  collection  of  charges  for  the  facilities 
and  services  afforded  by  the  Project  and  the  ordi¬ 
nance  providing  for  the  authorization,  issuance, 
and  sale  of  the  Bonds,  and  the  use  of  the  revenue 
derived  from  the  operation  of  the  Project,  shall 
not  be  satisfactory  in  form  and  substance  to  the 
Administrator. 

5.  Bond  Counsel  and  Bond  Proceedings. — When 
this  Agreement  has  been  executed  the  Borrower 
(unless  it  has  already  done  so)  shall  promptly: 

(a)  Retain  municipal  bond  counsel  satisfactory 

to  the  Administrator  to  assist  the  Borrower  in  the 
proceedings  relative  to  the  authorization,  issuance, 
and  sale  of  the  Bonds  and  to  give  legal  opinions 
on  such  matters  relative  thereto  as  may  be  requested 
by  the  Administrator ;  and  j 

(b)  Take  all  the  proceedings  necessary  for  the 
authorization  and  issuance  of  the  Bonds.: 

6.  Bond  and  Grant  Requisitions. — From  time 
to  time  after  the  execution  of  this  Agreement,  the 
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Borrower  shall  file  a  requisition  with  the  Govern¬ 
ment  requesting  the  Government  to  take  up  and 
pay  for  Bonds  or  to  make  a  payment  on  account 
of  the  Grant.  Each  requisition  shall  be  accom¬ 
panied  by  such  documents  as  may  be  requested  by 
the  Administrator  (a  requisition  together  with 
such  documents  being  herein  collectively  called  a 
“Requisition7’). 

7.  Bond  Purchases. — If  a  Requisition  request¬ 
ing  the  Government  to  take  up  and  pay  for  Bonds 
is  satisfactory  in  form  and  substance  to  the  Admin¬ 
istrator,  the  Government,  within  a  reasonable  time 
after  the  receipt  of  such  Requisition,  will  take  up 
and  pay  for  Bonds,  having  maturities  satisfactory 
to  the  Administrator,  sufficient  funds  for  the  con¬ 
struction  of  the  Project  for  a  reasonable  period. 
Payment  for  such  Bonds  shall  be  made  at  the  Bir¬ 
mingham  Branch  of  the  Federal  Reserve  Bank  of 
Atlanta,  Birmingham,  Alabama  (herein  called  the 
“Reserve  Bank”),  or  at  such  other  place  or  places 
as  the  Administrator  may  designate,  against  deliv¬ 
ery  by  the  Borrower  of  such  Bonds,  and  all  unma¬ 
tured  interest  coupons  appertaining  thereto,  to¬ 
gether  with  such  documents  as  may  be  requested  by 
the  Administrator.  The  Government  shall  be  under 
no  obligation  to  take  up  and  pay  for  Bonds  beyond 
the  amount  which  in  the  judgment  of  the  Admin¬ 
istrator  is  needed  by  the  Borrower  to  complete  the 
project. 

8.  Grant  by  Payment  of  Money. — If  a  Requisi¬ 
tion  requesting  the  Government  to  make  a  pay¬ 
ment  on  account  of  the  Grant  is  satisfactory  in 

%/ 

form  and  substance  to  the  Administrator,  the  Gov¬ 
ernment  will  pay  to  the  Borrower  at  the  Reserve 
Bank  or  at  such  place  or  places  as  the  Adminis¬ 
trator  may  designate  against  delivery  by  the  Bor¬ 
rower  of  its  receipt  therefor,  a  sum  of  money  equal 
to  the  difference  between  the  aggregate  amount 
previously  paid  on  account  of  the  Grant,  and 

(a)  Twenty-five  per  centum  of  the  cost  of  the 
labor  and  materials  shown  in  the  Requisition  to 
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have  been  employed  upon  the  Project  if  the  Requi¬ 
sition  shows  that  the  Project  has  not  be6n  com¬ 
pleted  ;  or 

(b)  Thirty  per  centum  of  the  cost  of  such  labor 
and  materials  if  the  Requisition  shows  that  the 
Project  has  been  completed  and  that  all  costs  in¬ 
curred  in  connection  therewith  have  been 
determined. 

Provided,  however,  that  the  part  of  the  Grant 
made  by  payment  of  money  to  the  Borrower  shall 
not  be  in  excess  of  the  difference  between  $230,000 
and  the  aggregate  principal  amount  of  the  Bonds 
purchased  by  the  Government.  The  Government 
reserves  the  right  to  make  any  part  of  the  Grant  by 
cancellation  of  Bonds  and/or  interest  coupons 
rather  than  by  payment  of  money  if  the  Borrower 
does  not  need  the  money  to  pay  costs  incurred  in 
connection  with  the  construction  of  the  Project. 

9.  Grant  by  Cancellation  of  Bonds. — If  the  Bor¬ 
rower,  within  a  reasonable  time  after  the  comple¬ 
tion  of  the  Project,  shall  have  filed  a  Requisition, 
satisfactory  in  form  and  substance  to  the  Adminis¬ 
trator,  then  the  Government  will  cancel  such  Bonds 
and/or  interest  coupons  as  may  be  selected  by  the 
Administrator  in  an  aggregate  amount  equal  (as 
nearly  as  may  be)  to  the  difference  between  thirty 
per  centum  of  the  cost  of  the  labor  and  materials 
employed  upon  the  Project  and  the  part  of  the 
Grant  made  by  payment  of  money.  The  Govern¬ 
ment  will  hold  Bonds  or  interest  coupons  for  such 
reasonable  time  in  an  amount  sufficient  to  permit 
compliance  with  provisions  of  this  Paragraph,  un¬ 
less  payment  of  such  difference  shall  have  been 
otherwise  provided  for  by  the  Government. 

10.  Grant  Advances. — At  any  time  after  the  exe¬ 
cution  of  this  Agreement  the  Government  may, 
upon  request  of  the  Borrower,  if,  in  the  judgment 
of  the  Administrator,  the  circumstances  warrant, 
make  advances  to  the  Borrower  on  account  of  the 
Grant,  but  such  advances  shall  not  be  in  excess  of 
thirty  per  centum  of  the  cost  of  the  labor  and  ma- 


12 


terials  to  be  employed  upon  the  Project,  as  esti¬ 
mated  by  the  Administrator. 

11.  Deposit  of  Bond  Proceeds  and  Grant;  Bond 
Fund;  Special  Accounts. — The  Borrower  shall  de¬ 
posit  all  accrued  interest  which  it  receives  from  the 
sale  of  the  Bonds  at  the  time  of  the  payment  there¬ 
for  and  any  payment  on  account  of  the  Grant 
which  may  be  made  under  the  provisions  of  Para¬ 
graph  9,  Part  One,  hereof,  into  an  interest  and 
bond  retirement  fund  account  (herein  called  the 
“  Bond  Fund”)  promptly  upon  the  receipt  of  such 
accrued  interest  or  such  payment  on  account  of  the 
Grant.  It  will  deposit  the  remaining  proceeds 
from  the  sale  of  the  Bonds  (whether  such  Bonds  are 
sold  to  the  Government  or  other  purchasers)  and 
the  part  of  the  Grant  made  by  payment  of  money 
under  the  provisions  of  Paragraph  8,  Part  One, 
hereof,  promptly  upon  the  receipt  of  such  proceeds 
or  payments  in  a  separate  account  or  accounts 
(each  of  such  separate  accounts  herein  called  a 
64 Special  Account”)?  in  a  bank  or  banks  which  are 

members  of  the  Federal  Reserve  Svstem  and  of  the 

%/ 

Federal  Deposit  Insurance  Corporation  and  which 
shall  be  satisfactory  at  all  times  to  the  Administra¬ 
tor.  Provided,  however,  that  interest  on  said 
Bonds  accruing  prior  to  complete  construction  of 
the  Project  shall  be  paid  from  the  proceeds  of  said 
Bonds  to  the  extent  such  interest  is  not  available 
from  funds  received  as  accrued  interest,  and,  pro¬ 
vision  shall  be  made  that,  upon  the  deliver}7  of  said 
Bonds  and  the  receipt  of  the  proceeds,  a  sufficient 
sum,  including  the  accrued  interest  received,  shall 
be  withdrawn  from  the  proceeds  and  placed  in  said 
Bond  Fund  to  pay  said  interest. 

12.  Disbursement  of  Monies  in  Special  Accounts 
and  Bond  Fund. — The  Borrower  shall  expend  the 
monies  in  a  Special  Account  only  for  such  pur¬ 
poses  as  shall  have  been  previously  specified  in 
Requisitions  filed  with  the  Government  and  ap*- 
proved  by  the  Administrator.  Any  monies  re¬ 
maining  unexpended  in  any  Special  Account  after 
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the  completion  of  the  Project  which  are  not  re¬ 
quired  to  meet  unpaid  obligations  incurred:  in  con¬ 
nection  with  the  construction  of  the  Project  shall 
either  be  paid  into  the  Bond  Fund,  or  said,  monies 
shall  be  used  for  the  purchase  of  such  of  the  Bonds 
as  are  then  outstanding  at  a  price  not  exceeding 
the  principal  amount  thereof  plus  accrued  interest. 
Any  Bonds  so  purchased  shall  be  cancelled  and  no 
additional  Bonds  shall  be  issued  in  lieu  thereof .  The 
monies  in  the  Bond  Fund  shall  be  used  solely  for 
the  purpose  of  paying  interest  on  and  principal  of 
the  Bonds. 

13.  Other  Financial  Aid  from  the  Government. — 
If  the  Borrower  shall  receive  any  funds  directly 
or  indirectly  from  the  Government  or  any;  agency 
or  instrumentality  thereof,  other  than  the  Loan  or 
Grant,  to  aid  in  financing  the  construction  of  the 
Project,  to  the  extent  that  such  funds  are  so  re¬ 
ceived  the  Grant  shall  be  reduced,  and  to  the  extent 
that  such  funds  so  received  exceed  the  part  of  the 
Grant  which  would  otherwise  be  made  by  payment 
of  money,  the  aggregate  principal  amount  of  Bonds 
to  be  purchased  by  the  Government  shall  be 
reduced. 

part  two  ! 

In  consideration  of  the  grant ,  the  borrower  cove¬ 
nants  that: 

1.  Construction  Work. — All  work  on  the  project 
shall  be  done  subject  to  the  rules  and  regulations 
adopted  by  the  Administrator  to  carry  out  the  pur¬ 
poses  and  control  the  administration  of  the  Act. 
The  following  rules  and  regulations  as  set  out  in 
Bulletin  No.  2,  revised  on  March  3,  1934,  entitled, 
“P.  W.  A.  Requirements  as  to  Bids,  Contractor's 
Bonds,  and  Contract,  Wage,  and  Labor  Provi¬ 
sions  and  General  Instructions  as  to  Applica¬ 
tions  and  Loans  and  Grants”,  shall  be  incorpo¬ 
rated  verbatim  (except  that  in  all  places  where  the 
term  “ Borrower”  is  used  the  name  of  the  Bor- 


/ 


14 

rower  shall  be  inserted)  in  all  construction  con¬ 
tracts  for  work  on  the  Project: 

“1.  (a)  Convict  labor. — No  convict  labor  shall 
be  employed  on  the  Project  and  no  materials  manu¬ 
factured  or  produced  by  convict  labor  shall  be  used 
on  the  Project. 

“(b)  Thirty-hour  week. — Except  in  executive, 
administrative,  and  supervisory  positions,  so  far  as 
practicable  and  feasible  in  the  judgment  of  the  Gov¬ 
ernment  Engineer,  no  individual  directly  employed 
on  the  Project  shall  be  permitted  to  work  more 
than  eight  hours  in  any  one  day  nor  more  than 
thirtv  hours  in  anv  one  week:  Provided,  that  this 
clause  shall  be  construed  to  permit  working  time 
lost  because  of  inclement  weather  or  unavoidable 
delays  in  any  one  week  to  be  made  up  in  the  suc¬ 
ceeding  twenty  days. 

“(c)  No  work  shall  be  permitted  on  Sundays  or 
legal  holidays  except  in  cases  of  emergency. 

“2.  Wages. — (a)  All  employees  directly  em¬ 
ployed  on  this  work  shall  be  paid  just  and  reason¬ 
able  wages  which  shall  be  compensation  sufficient 
to  provide,  for  the  hours  of  labor  as  limited,  a 
standard  of  living  in  decency  and  comfort.  Such 
wages  shall  in  no  event  be  less  than  the  minimum 
hourly  wage  rates  for  skilled  and  unskilled  labor 
prescribed  by  the  Administrator  for  the  zone  or 
zones  in  which  the  work  is  to  be  done  vis. : 


Skilled  labor _ $1.  00 

Unskilled  labor _ _ _  .  40 


“(b)  In  the  event  that  the  prevailing  hourly 
rates  prescribed  under  collective  agreements  or 
understandings  between  organized  labor  and  em¬ 
ployers  in  effect  on  April  30,  1933,  shall  be  above 
the  minimum  rates  specified  above,  such  agreed 
wage  rates  shall  apply :  Provided,  That  such  agreed 
wage  rates  shall  be  effective  for  the  period  of  this 
contract,  but  not  to  exceed  twelve  months  from  the 
date  of  the  contract. 

“(c)  The  above  designated  minimum  rates  are 
not  to  be  used  in  discriminating  against  assistants, 
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helpers,  apprentices,  and  serving  laborers  who 
work  and  serve  skilled  journeymen  mechanics  and 
who  are  not  to  be  termed  as  ‘unskilled  laborers.’ 

“(d)  The  provisions  of  this  contract  relating  to 
hours  and  minimum  wage  rates  for  labor  directly 
employed  on  the  Project  shall  for  the  purposes  of 
this  contract,  to  the  extent  applicable,  supersede 
the  terms  of  any  code  adopted  under  Title  I  of  the 
Act  permitting  longer  hours  or  lower  minimum 
wage  rates. 

“  (e)  All  employees  shall  be  paid  in  full  not  less 
often  than  once  each  week  and  in  lawful  money  of 
the  United  States,  unless  otherwise  permitted  by 
the  Government  Engineer,  in  the  full  amount  ac¬ 
crued  to  each  individual  at  the  time  of  closing  of 
the  pay  roll,  which  shall  be  at  the  latest  date  prac¬ 
ticable  prior  to  the  date  of  payment,  and  there  shall 
be  no  deductions  or  rebates  on  account  of  goods 
purchased,  rent,  or  other  obligations,  but  such  obli¬ 
gations  shall  be  subject  to  collection  only  by  legal 
process:  Provided,  however,  that  this  cladse  shall 
not  be  construed  to  prohibit  the  making  of  deduc¬ 
tions  for  premiums  for  compensation  and;  medical 
aid  insurance,  in  such  amounts  as  are  authorized 
by  the  laws  of  the  State  of  Alabama  to  be;  paid  by 
employees,  in  those  cases  in  which,  after  the  mak¬ 
ing  of  the  deductions,  the  wage  rates  will  not  be 
lower  than  the  minimum  wage  rates  herein  estab¬ 
lished.  ! 

“(f)  A  clearly  legible  statement  of  all  wage 
rates  to  be  paid  the  several  classes  of  labor  em¬ 
ployed  on  the  work,  together  with  a  statement  of 
the  deductions  therefrom  for  premiums  for  work¬ 
men’s  compensation  and/or  medical  aid  insurance 
authorized  by  the  laws  of  the  State  of  Alabama, 
should  such  deductions  be  made,  shall  be  posted  in 
a  prominent  and  easily  accessible  place  at  the  site 
of  the  work,  and  there  shall  be  kept  a  true  and 
accurate  record  of  the  hours  worked  by  and  the 
wages,  exclusive  of  all  authorized  deductions,  paid 


16 


to  each  employee,  and  the  Engineer  Inspector  shall 
be  furnished  with  a  sworn  statement  thereof  on 
demand. 

“  (g)  The  Board  of  Labor  Review  (herein  called 
the  “Board”)  shall  hear  all  labor  issues  arising 
under  the  operation  of  this  contract  and  such  is¬ 
sues  as  may  result  from  fundamental  changes  in 
economic  conditions  during  the  life  of  this  con¬ 
tract. 

“(h)  The  minimum  wage  rates  herein  estab¬ 
lished  shall  be  subject  to  change  by  the  Adminis¬ 
trator  on  recommendation  of  the  Board.  In  the 
event  that,  as  a  result  of  fundamental  changes  in 
economic  conditions,  the  Administrator,  acting  on 
such  recommendation,  from  time  to  time  estab¬ 
lishes 1  different  minimum  wage  rates  (referred  to 
in  Paragraph  2  (a),  (b),  and  (c)  hereof)  all  con¬ 
tracts  for  work  on  the  Project  shall  be  adjusted 
accordingly  by  the  parties  thereto  so  that  the  con¬ 
tract  price  to  the  contractor  under  any  contract  or 
to  any  subcontractor  under  any  subcontract  shall 
be  increased  by  an  amount  equal  to  any  such  in¬ 
creased  cost,  or  decreased  by  an  amount  equal  to 

anv  such  decreased  cost. 

•/ 

“(i)  Engineers,  architects,  and  other  profes¬ 
sional  and  subprofessional  employees  engaged  on 
the  Project  shall  receive  the  prevailing  local  rates 
for  the  various  types  of  service  to  be  rendered,  ex¬ 
cept  that  in  no  case  shall  they  receive  less  than  the 
hourly  rates  set  for  the  highest  paid  class  of  skilled 
labor  directly  employed  on  the  Project. 

“3.  (a)  Labor  preferences. — Preferences  shall  be 
given,  where  they  are  qualified,  to  ex-service  men 
with  dependents,  and  then  in  the  following  order: 
(1)  to  citizens  of  the  United  States  and  aliens  who 
have  declared  their  intention  of  becoming  citizens, 
who  are  bona  fide  residents  of  the  City  of  Sheffield, 
and/or  Colbert  County,  Alabama,  and  (2)  to  citi¬ 
zens  of  the  United  States  and  aliens  who  have  de¬ 
clared  their  intention  of  becoming  citizens,  who  are 
bona  fide  residents  of  the  State  of  Alabama :  Pro - 
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vicled,  That  these  preferences  shall  apply  only 
where  such  labor  is  available  and  qualified; to  per¬ 
form  the  work  to  which  the  employment  relates. 

“(b)  Employment  services. — To  the  fullest  ex¬ 
tent  possible,  labor  required  for  the  Project  and 
appropriate  to  be  secured  through  employment 
services  shall  be  chosen  from  the  lists  of  qualified 
workers  submitted  by  local  employment  agencies 
designated  by  the  United  States  Employment  Serv¬ 
ice  :  Provided,  however,  That  union  labor,;  skilled 
and  unskilled,  shall  not  be  required  to  register  at 
such  local  employment  agencies  but,  if  such  labor  is 
desired  by  the  employer,  shall  be  secured  in  the 
customary  ways  through  recognized  union  locals. 
In  the  event,  however,  that  employers  who  wish  to 
employ  union  labor  are  not  furnished  with  qualified 
union  workers  by  the  union  locals  which  are  au¬ 
thorized  to  furnish  such  labor  residing  in;  the  lo¬ 
cality  within  48  hours  (Sundays  and  holidays  ex¬ 
cluded)  after  request  is  filed  by  the  employer,  all 
labor  shall  be  chosen  from  lists  of  qualified  workers 
submitted  by  local  agencies  designated  by  the 
United  States  Employment  Service.  In  the  selec¬ 
tion  of  workers  from  lists  prepared  by  such  em¬ 
ployment  agencies  and  union  locals,  the  labor  pref¬ 
erences  provided  in  section  (a)  of  this  Paragraph 
3  shall  be  observed,  and  preference  shall  be  given  to 
those  unemployed  at  the  date  of  registration!  who, 
at  the  date  of  selection  have  no  other  available 
employment. 

“(c)  Compliance  with  Title  I  of  the  Act. — The 
following  section  7  (a)  (1)  and  7  (a)  (2)  of  Title 
I  of  the  Act  shall  be  observed :  j 

“  4  (1)  That  employees  shall  have  the  right  to  or¬ 
ganize  and  bargain  collectively  through  represen¬ 
tatives  of  their  own  choosing,  and  shall  be  free  from 
the  interference,  restraint,  or  coercion  of  employers 
of  labor,  or  their  agents,  in  the  designation!  of  such 
representatives  or  in  self-organization  or  in  other 
concerted  activities  for  the  purpose  of  collective 
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bargaining  or  other  mutual  aid  or  protection:  (2) 
that  no  employee  and  no  one  seeking  employment 
shall  be  required  as  a  condition  of  employment  to 
join  any  company  union  or  to  refrain  from  joining, 
organizing,  or  assisting  a  labor  organization  of  his 
own  choosing’; 

“4.  Human  Labor. — The  maximum  of  human  la¬ 
bor  shall  be  used  in  lieu  of  machinery  wherever 
practicable  and  consistent  with  sound  economic  and 
public  advantage ;  and  to  the  extent  that  the  work 
may  be  accomplished  at  no  greater  expense  by  hu¬ 
man  labor  than  by  the  use  of  machinery,  and  labor 
of  requisite  qualifications  is  available,  such  human 
labor  shall  be  employed. 

“5.  Compensation  Insurance. — Every  employer 
of  labor  shall  provide,  if  permitted  by  the  laws  of 
the  State  of  Alabama,  adequate  workmen’s  compen¬ 
sation  insurance  for  all  labor  employed  by  him  on 
the  Project  who  may  come  within  the  protection  of 
such  laws  and  shall  provide,  where  practicable,  em¬ 
ployers  ’  general  liability  insurance  for  the  benefit 
of  his  employees  not  protected  by  such  compensa¬ 
tion  laws,  and  proof  of  such  insurance  satisfactory 
to  the  Government  Engineer  shall  be  given.  Where 
it  is  not  permitted  by  law  that  such  insurance  be 
provided,  some  method  satisfactory  to  the  Adminis¬ 
trator  must  be  provided  by  which  the  employees 
may,  by  paying  the  entire  amount  of  the  premium, 
derive  a  similar  protection. 

“6.  Persons  entitled  to  benefits  of  labor  provi¬ 
sions. — There  shall  be  extended  to  every  person  who 
performs  the  work  of  a  laborer  or  of  a  mechanic  on 
the  Project  or  on  any  part  thereof  the  benefits  of 
the  labor  and  wage  provisions  of  this  contract,  re¬ 
gardless  of  any  contractual  relationship  between 
the  employer  and  such  laborer  or  mechanic.  There 
shall  be  no  discrimination  in  the  selection  of  labor 
on  the  ground  of  race,  creed,  or  color. 

“7.  Withholding  payment. — Under  all  construc¬ 
tion  contracts,  the  Borrower  may  withhold  from 
the  contractor  so  much  of  accrued  payments  as  may 
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be  necessary  to  pay  to  laborers  or  mechanics,  em¬ 
ployed  on  the  work,  the  difference  between  the  rate 
of  wages  required  by  this  contract  to  be  paid  to 
laborers  or  mechanics  on  the  work  and  the  rate  of 
wages  actually  paid  to  such  laborers  or  mechanics. 

“8.  Accident  prevention. — Reasonable  precau¬ 
tion  shall  at  all  times  be  exercised  for  the!  safety 
of  employees  on  the  work,  and  applicable  provisions 
of  the  Federal,  State,  and  municipal  safety  laws 
and  building  and  construction  codes  shall! be  ob¬ 
served.  All  machinery  and  equipment,  and  other 
physical  hazards,  shall  be  guarded  in  accordance 
with  the  safety  provisions  of  the  “Manual  of  Acci¬ 
dent  Prevention  in  Construction”  of  the  Asso-i 
ciated  General  Contractors  of  America,  unless  and 
to  the  extent  that  such  provisions  are  incompat¬ 
ible  with  Federal,  State,  or  municipal  laws  or 
regulations. 

“9.  (a)  N.  R.  A.  materials . — So  far  as  articles, 
materials,  and  supplies  produced  in  the  ^United 
States  are  concerned,  only  articles,  materials,  and 
supplies  produced  under  codes  of  fair  competition 
under  Title  I  of  the  Act,  or  under  the  President’s 
Reemployment  Agreement,  shall  be  used  in  the  per¬ 
formance  of  this  work,  except  when  the  Govern¬ 
ment  Engineer  certifies  that  this  requirement  is 
not  in  the  public  interest  or  that  the  consequent 
cost  is  unreasonable. 

“(b)  Local  preference • — So  far  as  practicable, 
and  subject  to  the  provisions  of  section  (a)  of  this 
Paragraph  9,  preference  shall  also  be  given  to  the 
use  of  locally  produced  materials  if  such  does  not 
involve  higher  cost,  inferior  quality,  or  insufficient 
quantities,  subject  to  the  determination  of  the  Gov¬ 
ernment  Engineer;  but  there  shall  be  no  require¬ 
ment  providing  price  differentials  for,  or  restrict¬ 
ing  the  use  of  materials  to,  those  produced  within 
the  Nation  or  State. 

“10.  (a)  Inspection  of  records. — The  Adminis¬ 
trator,  through  his  authorized  agents,  shall  have 
the  right  to  inspect  all  work  as  it  progresses,  and 
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shall  have  access  to  all  pay  rolls,  records  of  per¬ 
sonnel,  invoices  of  materials,  and  any  and  all  other 
data  relevant  to  the  performance  of  this  contract. 
There  shall  be  submitted  to  the  Administrator, 
through  his  authorized  agents,  the  names  and  ad¬ 
dresses  of  all  personnel,  and  such  schedules  of  the 
costs  of  labor,  costs  and  quantities  of  materials,  and 
other  items,  supported  as  to  correctness  by  such 
evidence,  as,  and  in  such  form  as,  the  Administra¬ 
tor,  through  his  authorized  agents,  may  require. 
The  submission  and  approval  of  said  schedules,  if 
required,  shall  be  a  condition  precedent  to  the  mak¬ 
ing  of  any  payment  under  the  contract. 

“(b)  There  shall  be  provided  for  the  use  of  the 
Engineer  Inspector  such  reasonable  facilities  as 
he  may  request.  In  case  of  dispute  the  Govern¬ 
ment  Engineer  shall  determine  the  reasonableness 
of  the  request. 

“II.  Reports. — Every  employer  of  labor  on  the 
Project  shall  report  within  five  days  after  the  close 
of  each  calendar  month,  on  forms  to  be  furnished 
by  the  United  States  Department  of  Labor,  the 
number  of  persons  on  their  respective  pay  rolls 
directly  connected  with  the  Project,  the  aggregate 
amounts  of  such  pay  rolls,  and  the  man-hours 
worked,  wage  scales  paid  to  the  various  classes  of 
labor,  and  the  total  expenditures  for  materials. 
Two  copies  of  each  of  such  monthly  reports  are  to 
be  furnished  to  the  Government  Engineer,  and  one 
copy  of  each  to  the  United  States  Department  of 
Labor.  The  contractor  under  any  construction  con¬ 
tract  shall  also  furnish  to  the  Borrower,  to  the 
Government  Engineer,  and  to  the  United  States 
Department  of  Labor  the  names  and  addresses  of  all 
subcontractors  on  the  work  at  the  earliest  date 
practicable. 

“  12.  There  shall  be  provided  all  necessary  serv¬ 
ices  and  all  materials,  tools,  implements,  and  ap¬ 
pliances  required  to  perform  and  complete  entirely 
and  in  a  workmanlike  manner  the  work  provided 
for  in  this  contract.  Except  as  otherwise  approved 


21 


in  writing  by  the  Government  Engineer,  such  serv¬ 
ices  shall  be  paid  for  in  full  at  least  once  a  month 
and  such  materials,  tools,  implements,  and  appli¬ 
ances  shall  be  paid  for  at  least  once  a  month  to 
the  extent  of  90%  of  the  cost  thereof  to  the  con¬ 
tractor,  and  the  remaining  10%  shall  be  paid  thirty 
days  after  the  completion  of  the  part  of  the  work 
in  or  on  which  such  materials,  tools,  implements,  or 
appliances  are  incorporated  or  used. 

“13.  Signs. — Signs  bearing  the  legend  ;  Public 
Works  Project  No.  3214’  shall  be  erected  in  ap¬ 
propriate  places  at  the  site  of  the  Project.  | 

“14.  All  reasonable  rules  and  regulations  which 
the  Administrator  may  prescribe  toward  ;the  ef¬ 
fectuation  of  the  matters  covered  by  Paragraphs  1 
to  13,  inclusive,  shall  be  observed  in  the  perform¬ 
ance  of  the  work. 

“15.  Subcontractors. — (a)  Appropriate!  provi¬ 
sions  shall  be  inserted  in  all  subcontracts  relating 
to  this  work  to  insure  the  fulfillment  of  all  provi¬ 
sions  of  this  contract  affecting  such  contractors, 
particularly  Paragraphs  1  to  14,  inclusive. : 

“  (b)  No  bid  shall  be  received  from  any  jsubcon- 
tractor  who  has  not  signed  U.  S.  Government  Form 
No.  P.  W.  A.  61,  revised  March  — ,  1934. 

“16.  Termination  for  breach. — In  the  event  that 
any  of  the  provisions  of  Paragraphs  1  to  15  inclu¬ 
sive  of  this  contract  are  violated  by  the  contractor 
under  the  construction  contract  or  by  any  subcon¬ 
tractor  under  any  subcontract  on  the  work,  the 
Borrower  may,  subject  to  the  approval  of  the  Gov¬ 
ernment  Engineer,  and  upon  request  of  the  Admin¬ 
istrator  shall  terminate  the  contract  by  serving 
written  notice  upon  the  contractor  of  its  intention 
to  terminate  such  contract,  and,  unless  within  ten 
days  after  the  serving  of  such  notice,  such  violation 
shall  cease,  the  contract  shall,  upon  the  expiration 
of  said  ten  days,  cease  and  terminate.  In  the  event 
of  any  such  termination  the  Borrower  may  take 
over  the  work  and  prosecute  the  same  to  completion 
or  otherwise  for  the  account  and  at  the  expense  of 
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the  contractor  and/or  subcontractor,  and  the  con¬ 
tract  and  his  sureties  shall  be  liable  to  the  Bor¬ 
rower  for  any  excess  cost  occasioned  the  Borrower 
in  the  event  of  any  such  termination,  and  the  Bor¬ 
rower  may  take  possession  of  and  utilize  in  com¬ 
pleting  the  work,  such  materials,  appliances,  and 
plant  as  may  be  on  the  site  of  the  work,  and  neces¬ 
sary  therefor-  This  clause  shall  not  be  construed  to 
prevent  the  termination  for  other  causes  provided 
in  the  construction  contract. 

44 17.  Definition. — The  term  ‘Administrator’  as 
used  herein  refers  to  the  Federal  Emergency  Ad¬ 
ministrator  of  Public  Works.  The  term  ‘Act’  as 
used  herein  refers  to  the  National  Industrial  Re¬ 
covers  Act.  The  term  ‘Government  Engineer’  as 
used  herein  shall  mean  the  State  Engineer 
(P.  W.  A.)  or  his  duly  authorized  representative, 
or  any  person  designated  to  perform  his  duties  or 
functions  under  this  Agreement  by  the  Adminis¬ 
trator.  The  term  ‘Engineer  Inspector’  as  used 
refers  to  State  Engineer  Inspector,  Resident  and 
Assistant  Resident  Engineer  Inspectors,  and  Sup¬ 
ervising  Engineers,  appointed  by  the  Administra¬ 
tor.  The  term  ‘Materials’  as  used  herein  includes, 
in  addition  to  materials  incorporated  in  the  Project 
or  used  or  to  be  used  in  the  operation  thereof, 
equipment  and  other  materials  used  and/or  con¬ 
sumed  in  the  performance  of  the  work.  ’  ’ 

2.  Restriction  as  to  Contractors. — The  Borrower 
shall  receive  no  bid  from  any  contractor,  nor  per¬ 
mit  any  contractor  to  receive  any  bid  from  any 
subcontractor,  who  has  not  signed  U.  S.  Govern¬ 
ment  Form  No.  P.  W.  A.  61,  revised  March  1934. 

3.  Bonds  and  Insurance. — Construction  con¬ 
tracts  shall  be  supported  by  adequate  surety  or 
other  bonds  or  security  satisfactory  to  the  Admin¬ 
istrator  for  the  protection  of  the  Borrower,  of 
Materialmen,  and  of  labor  employed  on  the  Project 
or  any  part  thereof.  The  contractor  under  any 
construction  contract  shall  be  required  to  provide 
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public  liability  insurance  in  an  amount  satisfactory 
to  the  Government  Engineer.  j 

4.  Force  Labor . — If  prices  in  the  bids  are  exces¬ 
sive,  the  Borrower  reserves  the  right,  anything  in 
this  Agreement  notwithstanding,  to  apply;  to  the 
Administrator  for  permission  to  do  all  or  any  part 
of  the  Project  by  day  labor,  upon  such  conditions 
as  the  Administrator  may  impose. 

PART  THREE 


1.  Construction  of  Project. — Not  later  than  upon 
the  receipt  by  it  of  the  first  Bond  payment,  the  Bor¬ 
rower  will  promptly  commence  or  cause  to  be  com¬ 
menced  the  construction  of  the  Project,  and  the 
Borrower  will  thereafter  continue  such  construc¬ 
tion  or  cause  it  to  be  continued  to  completion  with 
all  practicable  dispatch,  in  an  efficient  and  economi¬ 
cal  manner,  at  a  reasonable  cost  and  in  accordance 
with  the  provisions  of  this  Agreement,  silch  en¬ 
gineering  supervision  and  inspection  as  the  Admin¬ 
istrator  or  his  representatives  may  require,  and 
plans,  drawings,  specifications,  and  construction 
contracts  which  shall  be  satisfactory  to  the  Admin¬ 
istrator.  Except  with  the  prior  written  consent  of 
the  Administrator,  no  materials  or  equipment  for 
the  Project  shall  be  purchased  by  the  Borrower 
subject  to  any  chattel  mortgage  or  any  conditional 
sale  or  title-retention  agreement. 

2.  Information. — During  the  construction  of  the 
Project  the  Borrower  will  furnish  to  the  (govern¬ 
ment  all  such  information  and  data  as  the  Admin¬ 
istrator  may  request  as  to  the  construction  cost  and 
progress  of  the  work.  The  Borrower  will  furnish 
to  the  Government  and  to  any  purchaser  from  the 
Government  of  25  per  centum  of  the  Bonds,  such 
financial  statements  and  other  information  and 
data  relating  to  the  Borrower  and  the  project  as 
the  Administrator  or  any  such  purchaser  may  at 
any  time  reasonably  require. 
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3.  Representations  and  Warranties. — The  Bor¬ 
rower  represents  and  warrants  as  follows : 

(a)  Litigation. — No  litigation  or  other  proceed¬ 
ings  are  now  pending  or  threatened  which  might 
adversely  affect  the  Bonds,  the  construction  and 
operation  of  the  Project,  or  the  financial  condition 
of  the  Borrower ; 

(b)  Financial  Condition. — The  character  of  the 
assets  and  the  financial  condition  of  the  Borrower 
are  as  favorable  as  at  the  date  of  the  Borrower’s 
most  recent  financial  statement,  furnished  to  the 
Government  as  a  part  of  the  Application,  and  there 
have  been  no  changes  in  the  character  of  its  assets 
or  in  its  financial  condition  except  such  changes  as 
are  necessary  and  incidental  to  the  ordinary  and 
usual  conduct  of  the  Borrower’s  affairs; 

(c)  Fees  and  Commissions. — No  fee  or  commis¬ 
sion  has  been  or  will  be  paid  by  the  Borrower  or 
any  of  its  officers,  employees,  agents,  or  representa¬ 
tives,  and  no  agreement  to  pay  a  fee  or  commission 
has  been  or  will  be  entered  into  by  or  on  behalf  of 
the  Borrower,  or  any  of  its  officers,  employees, 
agents,  or  representatives,  in  order  to  secure  the 
loan  or  Grant  hereunder ; 

(d)  Affirmation . — Every  statement  contained  in 
this  Agreement,  in  the  Borrower’s  Application,  and 
in  any  supplement  thereto  or  amendment  thereof, 
and  in  any  other  document  submitted  to  the  Gov¬ 
ernment  by  or  behalf  of  the  Borrower  is  correct 
and  complete,  and  no  relevant  fact  materially  af¬ 
fecting  the  Bonds,  the  Grant,  or  the  Project,  or  the 
obligations  of  the  Borrower  under  this  Agreement 
has  been  or  will  be  omitted  therefrom. 

4.  Sale  of  Bonds  by  the  Government. — The  Bor¬ 
rower  will  take  all  such  steps  as  the  Government 
may  reasonably  request  to  aid  in  the  sale  by  the 
Government  of  any  or  all  of  the  Bonds.  Upon 
request,  the  Borrower  will  furnish  to  the  Govern¬ 
ment  or  to  any  purchaser  from  the  Government 
of  25  per  centum  of  the  Bonds,  information  for  the 
preparation  of  a  bond  circular  in  customary  form, 
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signed  by  the  proper  official  of  the  Borrower,  con¬ 
taining  such  data  as  the  Government  or  such  pur¬ 
chaser  may  reasonably  request  concerning  the  Bor¬ 
rower  and  the  Project.  i 

5.  Expenses. — The  Government  shall  be  |  under 
no  obligation  to  pay  any  costs,  charges, .and  expenses 
incident  to  compliance  with  any  of  the  duties  or 
obligations  of  the  Borrower  under  this  Agreement, 
including,  without  limiting  the  generality  of  the 
foregoing,  the  cost  of  preparing,  executing,;  or  de¬ 
livering  the  Bonds  or  obtaining  all  legal  opinions 
requested  by  the  Administrator. 

6.  Waiver. — Any  provision  of  this  Agreement 

may  be1  waived  or  amended  with  the  consent!  of  the 
Borrower  and  the  written  approval  of  the  Adminis¬ 
trator,  without  the  execution  of  a  new  or  Supple¬ 
mental  agreement,  if,  in  the  opinion  of  the  adminis¬ 
trator,  which  shall  be  conclusive,  such  waiver  or 
amendment  does  not  substantially  varv  the  terms 
of  this  Agreement.  I 

7.  Interest  of  Member  of  Congress. — No  member 
of  or  Delegate  to  the  Congress  of  the  United  States 
of  America  shall  be  admitted  to  any  share  or  part 
of  this  Agreement,  or  to  any  benefit  to  arise  there¬ 
from. 

8.  Validation. — The  Borrower  herebv  covenants 

•/  i 

that  it  will  institute,  prosecute  and  carry  to  com¬ 
pletion  insofar  as  it  may  be  within  the  power  of 
the  Borrower,  any  and  all  acts  and  things  to  be 
performed  or  done  to  secure  the  enactment  of  legis¬ 
lation  or  to  accomplish  such  other  proceedings,  ju¬ 
dicial  or  otherwise,  as  may  be  necessary,  appropri¬ 
ate  or  advisable  to  empower  the  Borrower  to  issue 
the  Bonds  and  to  remedy  any  defects,  illegalities, 
and  irregularities  in  the  proceedings  of  the  Bor¬ 
rower  relative  to  the  issuance  of  the  Bonds  and  to 
validate  the  same  after  the  issuance  thereof  to  the 
Government,  if  in  the  judgment  of  the  Adminis¬ 
trator  such  action  may  be  deemed  necessary,  appro¬ 
priate  or  advisable.  The  Borrower  further 
covenants  that  it  will  procure  and  furnish;  to  the 
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Government,  as  a  condition  precedent  to  the  Gov¬ 
ernment’s  obligations  hereunder,  a  letter  from  the 
Governor  of  the  State  of  Alabama  stating  that  if 
in  the  judgment  of  the  Administrator  it  may  be 
advisable  to  enact  legislation  to  empower  the  Bor¬ 
rower  to  issue  the  Bonds  or  to  remedy  any  defects, 
illegalities  or  irregularities  in  the  proceedings  of 
the  Borrower  relative  to  the  issuance  thereof  or  to 
validate  the  same,  said  Governor  will  recommend 
and  cooperate  in  the  enactment  of  such  legislation. 

9.  Miscellaneous. — Subject  to  the  limitations 
herein  contained,  this  Agreement  shall  be  binding 
upon  the  parties  hereto  when  a  copy  thereof,  duly 
executed  by  the  Borrower  and  the  Government, 
shall  have  been  received  bv  the  Borrower.  This 

mJ 

Agreement  shall  be  governed  by  and  construed  in 
accordance  with  the  laws  of  the  State  of  Alabama. 

10.  Naming  of  Project. — The  Project  shall  not 
be  named  except  with  the  written  consent  of  the 
Administrator. 

11.  Undue  Delay  by  the  Borrower. — If  in  the 
opinion  of  the  Administrator,  which  shall  be  con¬ 
clusive,  the  Borrower  shall  delay  for  an  unreason¬ 
able  time  in  carrying  out  any  of  the  duties  of  the 
obligations  to  be  performed  by  it  under  the  terms 
of  this  Agreement,  the  Administrator  may  cancel 
this  Agreement. 

12.  Nature  of  Liability. — It  is  expressly  under¬ 
stood  and  agreed  that  this  Agreement  does  not  con¬ 
stitute  an  indebtedness  of  the  Borrower  within  the 
meaning  of  any  provision  or  limitation  of  the  Con¬ 
stitution  of  the  State  of  Alabama,  and  it  is  hereby 
made  a  condition  of  this  Agreement  that  the  cove¬ 
nants,  agreements,  representations,  and  warranties 
herein  contained  do  not  and  shall  never  impose  a 
pecuniary  liability  upon  the  Borrower  or  charge 
against  its  general  credit. 

13.  Construction  of  Agreement. — If  any  provi¬ 
sion  of  this  Agreement  shall  be  invalid  in  wrhole  or 
in  part,  to  the  extent  it  is  not  invalid  it  shall  be 
valid  and  effective  and  no  such  invalidity  shall 
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affect,  in  whole  or  in  part,  the  validity  and  effec¬ 
tiveness  of  any  other  provision  of  this  Agreement 
or  the  right  or  obligations  of  the  parties  hereto, 
provided,  in  the  opinion  of  the  Administrator,  the 
Agreement  does  not  then  violate  the  terms;  of  the 
Act. 

In  Witness  whereof,  the  City  of  Sheffield, 
Alabama,  and  the  United  States  of  America  have 
respectively  caused  this  Agreement  to  be  duly  exe¬ 
cuted  as  of  the  day  and  year  first  above  written. 

City  of  Sheffield,  Alabama, 

Bv  W.  H.  Richeson,  ; 

Chairman  of  City  Commission. 

United  States  of  America, 

By  Harold  L.  Ickes, 

Federal  Emergency  Administrator 

of  Public  Works. 

[seal] 

Attest :  • 

Peter  Schaut, 

City  Clerk. 


EXHIBIT  2 


AGREEMENT  TERMINATING  THE  LOAN  AND  GRANT 
AGREEMENT  BETWEEN  THE  CITY  OF  SHEFFIELD 
(COUNTY  OF  COLBERT,  ALABAMA)  AND  THE  UNITED 
STATES  OF  AMERICA 


P.  W.  A.  Docket  No.  3124 

AGREEMENT  DATED  AS  OF  DECEMBER  2,  1935,  TERMINATING 
THE  LOAN  AND  GRANT  AGREEMENT  DATED  AS  OF  DE¬ 
CEMBER  28,  1934,  THE  AMENDATORY  LOAN  AGREEMENT 
DATED  AS  OF  APRIL  6,  1935,  AND  THE  AMENDATORY  LOAN 
AGREEMENT  DATED  AS  OF  JUNE  6,  1935,  BETWEEN  THE 
CITY  OF  SHEFFIELD,  COLBERT  COUNTY,  ALABAMA  (HERE¬ 
IN  CALLED  THE  “CITY”)  AND  THE  UNITED  STATES  OF 
AMERICA  (HEREIN  CALLED  THE  “GOVERNMENT”) 

Whereas  a  Loan  and  Grant  Agreement  was  en¬ 
tered  into  by  and  between  the  City  and  the  Govern¬ 
ment  dated  as  of  December  28,  1934,  and 

Whereas  said  Loan  and  Grant  Agreement  was 
amended  by  an  Amendatory  Loan  Agreement  by 
and  between  the  City  and  the  Government  dated  as 
of  April  6,  1935,  and 

Whereas  said  Loan  and  Grant  Agreement  was 
further  amended  bv  an  Amendatory  Loan  Agree- 
ment  by  and  between  the  City  and  the  Government 
dated  as  of  June  6, 1935,  and 

Whereas  it  is  to  the  mutual  advantage  of  the 

Citv  and  the  Government  to  terminate  said  Loan 
•/ 

and  Grant  Agreement  and  said  Amendatory  Loan 
Agreements, 

Xow,  therefore,  it  is  hereby  agreed  by  and  be¬ 
tween  the  Citv  and  the  Government  that  said  Loan 
and  Grant  Agreement  dated  as  of  December  28, 
1934,  said  Amendatory  Loan  Agreement  dated  as 
of  April  6, 1935,  and  said  Amendatory  Loan  Agree- 
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ment  dated  as  of  June  6,  1935,  be  and  the  same 
hereby  are  terminated. 

City  of  Sheffield, 

By  Hoyt  Green,  j 

Pres,  of  City  Commission. 
United  States  of  America: 

Federal  Emergency  Administrator 

of  Public  Works. 
(Sgd.)  Horatio  B.  Hackett, 

Assistant  Administrator. 

[seal] 

Attest : 

Peter  Schaut, 

City  Clerk. 


EXHIBIT  3 


Federal  Emergency  Adminis¬ 
tration  of  Public  Works, 
Washington,  D.  C.,  December  4,  1935. 
City  of  Sheffield, 

Colbert  County,  Alabama. 

1.  Offer. — The  United  States  of  America  (here¬ 
in  called  the  “ Government”)  hereby  offers  to  aid 
in  financing  the  construction  of  an  electric  trans¬ 
mission  line  and  distribution  svstem,  and  other 
necessary  appurtenances  thereto  (herein  called  the 
“Project”)  by  making  a  loan  and  grant  to  the  City 
of  Sheffield  (herein  called  the  “Applicant”)  not 
exceeding  in  the  aggregate  the  sum  of  $230,000. 

2.  Method  of  Making  Loan. — The  Government 
will  purchase,  at  the  principal  amount  thereof  plus 
accrued  interest,  from  the  Applicant,  obligations 
of  the  description  set  forth  below  (or  such  other 
description  as  shall  be  mutually  satisfactory)  in  the 
aggregate  principal  amount  of  $187,000,  less  such 
amount  of  such  obligations,  if  any,  as  the  Applicant 
may  sell  to  purchasers  other  than  the  Government : 

(a)  Obligor. — City  of  Sheffield ; 

(b)  Type. — Special  obligation,  revenue  serial 
coupon  bond; 

(c)  Denomination. — $1,000; 

(d)  Date. — April  1,1935; 

(e)  Interest  Rate  and  Interest  Payment  Dates. — 
4  percent  per  annum,  payable  semiannually  on 
April  1  and  October  1 ; 

(f )  Place  of  Payment. — At  the  office  of  the  City 
Treasurer,  Sheffield,  Alabama,  or,  at  the  option  of 
the  holder,  at  a  bank  or  trust  company  in  the  Bor¬ 
ough  of  Manhattan,  City  and  State  of  New  York; 

(30) 


31 


(g)  Registration  Privileges. — Registerable  at 
the  option  of  the  holder  as  to  principal  only  ;j 

(h)  Maturities . — Payable  on  April  1  in  years 
and  amounts  as  follows : 


Year:  Amount 

193S-1945  (both  inclusive) _ $10, 000 

1940 _ |  11,000 

1947-1954  (both  inclusive) _ !  12,000 


(i)  Security. — Payable  as  to  both  principal  and 
interest  solely  from  and  secured  only  by  a  first 
pledge  of  the  revenues  derived  from  the  operation 
of  the  Project,  after  provision  only  for  the  reason¬ 
able  cost  of  operation  and  maintenance  thereof. 

3.  Amount  of  Grant. — The  Government1  will 
make  a  grant  in  an  amount  equal  to  30  per  centum 
of  the  cost  of  the  labor  and  materials  employed 
upon  the  Project.  The  Government  will  make  the 
grant  either  wholly  by  the  payment  of  money,  or 
partly  by  the  payment  of  money  and  partly  by  the 
cancellation  of  obligations  purchased  pursuant  to 
this  offer  or  interest  coupons  attached  thereto,  in 
aggregate  amount  equal  to  the  amount  of  the  grant 
less  the  amount  in  money.  In  no  event  shall  the 
grant,  whether  made  partly  by  payment  of  money 
and  partly  by  cancellation,  or  wholly  by  payment  of 
money,  be  in  excess  of  $52,000. 

4.  Conditions  Precedent. — The  Government  will 
be  under  no  obligation  to  take  up  and  pay  for  any 
bonds  which  it  herein  offers  to  purchase  or  to  make 
any  grant : 

(a)  Financial  Condition. — If  the  financial  con¬ 
dition  of  the  Applicant  shall  have  changed  unfavor¬ 
ably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government ;  j 

(b)  Cost  of  Project. — If  it  appears  that  the  Ap¬ 
plicant  will  not  be  able  to  complete  the  Project 
described  in  this  offer  for  the  sum  allotted  bv  the 
Government,  or  that  the  Applicant  will  not  be  able 
to  obtain  any  funds  which,  in  addition  to  such  sum, 
shall  be  necessary  to  complete  the  Project;  | 

(c)  Plans  and  Specifications  and  Certificate  of 
Purposes. — If  the  Applicant  shall  not  have  filed 
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with  the  Government  plans  and  specifications  for 
the  Project  accompanied  by  a  certificate  of  pur¬ 
poses  setting  out  in  detail  the  amounts  and  pur¬ 
poses  of  the  expenditures  which  the  Applicant  pro¬ 
poses  to  make  in  connection  with  the  Project,  and 
the  Government  shall  not  have  accepted  such  plans 
and  specifications  and  such  certificate  of  purposes 
as  showing  that  the  Project  will  be  constructed  in 
such  a  manner  as  to  provide  reasonable  security  for 
the  loan  to  be  made  by  the  Government  and  to  com¬ 
ply  with  Title  II  of  the  National  Industrial  Re¬ 
covery  Act  in  all  other  respects. 

5.  Interest  of  Member  of  Congress. — No  Member 
of  or  Delegate  to  the  Congress  of  the  United  States 
of  America  shall  be  allowed  to  participate  in  the 
huids  made  available  for  the  construction  of  the 
Project  or  to  any  benefit  arising  therefrom. 

6.  Bonus  or  C ommission. — The  Applicant  shall 
not  pay  any  bonus  or  commission  for  the  purpose 
of  obtaining  an  approval  of  the  application. 

7.  Information. — The  Applicant  shall  furnish  the 
Government  with  reasonable  information  and  data 
concerning  the  construction,  cost,  and  progress  of 
the  w^ork.  Upon  request  the  Applicant  shall  also 
furnish  the  Government,  and  any  purchaser  from 
the  Government  of  at  least  25  percent  of  the  bonds, 
with  adequate  financial  statements  and  other  rea¬ 
sonable  information  and  data  relating  to  the 
Applicant. 

8.  Bond  Circular. — The  Applicant  shall  furnish 
all  such  information  in  proper  form  for  the  prep¬ 
aration  of  a  bond  circular  and  shall  take  all  such 
steps  as  the  Government  or  any  purchaser  or  pur¬ 
chasers  from  the  Government  of  not  less  than  25 
percent  of  the  bonds  may  reasonably  require  to  aid 
in  the  sale  by  the  Government  or  any  such  pur¬ 
chaser  or  purchasers  of  any  or  all  of  the  bonds. 

9.  Insurance. — The  Appiicant  shall  carry  reason¬ 
able  and  adequate  insurance  upon  the  completed 
Project  or  any  completed  part  thereof  accepted  by 
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the  Applicant  or  the  system  of  which  the  Project 
is  a  part. 

10.  Name  of  Project.  The  Applicant  shall  not 
name  the  Project  for  any  living  person. 

11.  Grant  and  Bond  Payments. — (a)  Advance 
Grant. — Upon  receipt  of  this  offer,  the  Applicant 
may  request  an  advance  on  account  of  the  grant  in 
an  amount  not  exceeding  5  percent  of  the  estimated 
cost  of  labor  and  materials  to  be  employed  on  the 
Project.  This  advance  grant  may  be  used  for  pay¬ 
ing  architectural,  engineering,  and  planning  fees, 
costs  of  surveys,  borings  and  other  preliminary 
investigations,  cost  of  preparation  of  plans,  Specifi¬ 
cations,  and  other  forms  of  proposed  contract  docu¬ 
ments,  and  costs  of  advertisements  for  bids  for  con¬ 
tracts,  and  the  printing  of  the  bonds,  but: not  in 
payment  for  the  acquisition  of  lands,  easements,  or 
rights-of-vray.  The  request  for  this  advance  grant 
shall  be  accompanied  by  a  signed  certificate  of  pur¬ 
poses  in  which  shall  appear  in  reasonable  detail  the 
purposes  for  which  such  advance  grant  will  be  used. 

(b)  Payment  of  Bonds. — A  requisition  request¬ 
ing  the  Government  to  take  up  and  pay  for  bonds 
will  be  honored  as  soon  as  possible  after  such  bonds 
are  ready  for  delivery,  if  the  bond  transcript  and 
other  documents  supporting  such  requisitions  are 
complete. 

(c)  Intermediate  Grant  Requisitions. — Simulta¬ 
neously  with  the  delivery  of  and  payment  for  the 
bonds  by  the  Government,  or,  when  bonds  are  taken 
up  and  paid  for  in  more  than  one  installment,  si¬ 
multaneously  with  the  delivery  of  and  payment  for 
the  final  installment,  if  the  Applicant  has  so  requi¬ 
sitioned  and  if  such  requisition  is  accompanied  by 
a  signed  certificate  of  purposes  showing  in  reason¬ 
able  detail  the  purposes  for  which  the  funds  will 
be  used,  and  that  such  funds  will  be  used  for  items 
properly  included  as  part  of  the  cost  of  the  Project, 
the  Government  will  make  a  grant  of  an  amount 
representing  the  difference  between  the  advance 
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grant  and  an  amount  equal  to  15  percent  of  said 
previously  estimated  cost  of  labor  and  materials 
to  be  employed  upon  the  Project.  When  the 
Project  shall  be  approximately  70  percent  com¬ 
pleted  the  Applicant  may  file  its  requisition  for  an 
additional  grant  in  an  amount  which,  together  with 
the  amount  previously  paid  on  account  of  the 
grant,  is  equal  to  30  percent  of  the  cost  of  labor  and 
materials  theretofore  employed  on  the  Project,  but 
in  no  event  in  an  amount  exceeding  the  amount  set 
forth  in  paragraph  3  hereof. 

The  intermediate  grant  requisitions  will  be  hon¬ 
ored  if  the  documents  necessary  to  support  such 
requisitions  are  complete  and  work  on  the  Project 
has  progressed  in  accordance  with  the  provisions  of 
this  offer  relating  thereto. 

(d)  Final  Grant  Payment. — At  any  time  after 
completing  the  Project,  the  Applicant  may  file  a 
requisition  requesting  the  remainder  of  the  grant 
which,  together  with  all  previous  payments  on  ac¬ 
count  of  such  grant,  shall  be  an  amount  not  in 
excess  of  30  percent  of  the  actual  cost  of  labor  and 
materials  employed  on  the  Project,  and  not  to  ex¬ 
ceed,  in  any  event,  the  amount  of  the  grant  set  forth 
in  paragraph  3  hereof.  The  final  grant  requisition 
will  be  honored  if  the  documents  necessary  to  sup¬ 
port  it  are  complete  and  work  on  the  Project  has 
been  completed  in  accordance  with  the  provisions 
of  this  offer  relating  thereto. 

(e)  Construction  Account. — A  separate  account 
or  accounts  (herein  collectively  called  the  “Con¬ 
struction  Account”)  shall  be  set  up  in  a  bank  or 
banks  which  are  members  of  the  Federal  Deposit 
Insurance  Corporation  and  of  the  Federal  Reserve 
System.  The  advance  grant,  the  intermediate 
grants,  the  proceeds  from  the  sale  of  the  bonds 
(exclusive  of  accrued  interest  and  an  amount,  if 
any,  representing  interest  during  construction), 
the  final  grant,  and  any  other  moneys  which  shall 
be  required  in  addition  to  the  foregoing,  to  pay  the 
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cost  of  constructing  tlie  Project  shall  be  deposited 
in  the  Construction  Account,  promptly  upon  the 
receipt  thereof.  All  accrued  interest  paid  by  the 
Government  at  the  time  of  delivery  of  the  bonds 
shall  be  paid  into  a  separate  account  (herein |  called 
the  4 4 Bond  Fund”).  Payments  for  the  construc¬ 
tion  of  the  Project  shall  be  made  only  from  the 
Construction  Account. 

(f)  Disbursement  of  Moneys  in  Construction 
Account. — Moneys  in  the  Construction  Account 
shall  be  expended  only  for  such  purposes  as  shall 
have  been  previously  specified  in  the  certificate  of 
purposes  filed  with  and  accepted  by  the  Government. 
All  monevs  remaining  in  the  Construction  Account 
after  all  costs  incurred  in  connection  with  the  Proj¬ 
ect  have  been  paid  shall  either  be  used  to  purchase 
bonds,  if  any  of  the  bonds  are  then  held  by  the  Gov¬ 
ernment,  or  be  transferred  to  the  Bond  Fundi. 

(g)  Use  of  Moneys  in  Bond  Fund. — Moneys  in 
the  Bond  Fund  shall  be  expended  solely  for  the 
purpose  of  paying  interest  on  and  principal  of 
bonds. 

12.  Construction  of  Project . — The  following  pol¬ 
icies  have  been  adopted  by  the  Federal  Emergency 
Administration  of  Public  Works  in  order  to;  effec¬ 
tuate  the  purposes  of  Title  II  of  the  National  In¬ 
dustrial  Recovery  Act,  and  the  making  of  the  loan 
and  grant  herein  set  forth  shall  be  subject  to  the 
condition  that  the  Applicant,  in  the  exercise^  of  its 
lawful  discretion,  shall  adopt  said  policies  and  com¬ 
ply  therewith  in  the  construction  of  the  Project : 

(a)  That  if  a  project  is  to  be  constructed  under 
contract,  contracts  should  be  awarded  to  the  lowest 
responsible  bidder  pursuant  to  public  advertise¬ 
ment  and  that  every  opportunity  be  given  for  free, 
open,  and  competitive  bidding  for  contracts  for 
construction  and  contracts  for  the  purchase  of 
materials  and  equipment. 

(b)  That  the  use  in  the  specifications  or  other¬ 
wise  of  the  name  of  a  proprietary  product  or  the 
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name  of  the  manufacturer  or  vendor  to  define  the 
material  or  product  required,  unless  such  name  is 
followed  by  the  term  “or  equal' ’,  is  considered 
contrary  to  the  policy  of  free,  open,  and  competi¬ 
tive  bidding.  Where  such  a  specification  is  used  in 
lieu  of  descriptive  detail  of  substance  and  function, 
the  term  “or  equal77  is  to  be  literally  construed  so 
that  any  material  or  article  which  will  perform 
adequately  the  duties  imposed  by  the  general 
design  will  be  considered  satisfactory. 

(c)  That,  in  determining  the  lowest  bidder  for 
the  supplying  of  materials  and  equipment,  in  the 
interest  of  standardization  or  ultimate  economy,  the 
contract  may  be  awarded  to  other  than  the  actual 
lowest  bidder. 

(d)  That,  in  order  to  insure  completion  of  a 
project  within  the  funds  available  for  the  construc¬ 
tion  thereof,  faithful  performance  of  construction 
contracts  will  be  assured  by  requiring  performance 
bonds  written  in  an  amount  equal  to  100%  of  the 
contract  price  by  one  or  more  corporate  sureties 
financially  able  to  assume  the  risk  and  that  such 
bonds  will  be  further  conditioned  upon  the  pay¬ 
ment  of  all  persons  supplying  labor  and  furnishing 
materials  for  the  construction  of  such  project,  ex¬ 
cept  in  cases  in  which  it  is  required  by  the  laws  of 
Alabama  that  protection  for  labor  and  material 
men  be  provided  by  a  bond  separate  from  the  per¬ 
formance  bond.  In  such  latter  case,  a  performance 
bond  in  an  amount  equal  to  100%  of  the  contract 
price  supplemented  by  a  separate  labor  and  mate¬ 
rial  men’s  bond  in  an  amount  not  less  than  50% 
of  the  contract  price  will  be  adequate. 

(e)  That,  if  the  work  on  any  proposed  construc¬ 
tion  contract  is  hazardous,  the  contractor  will  be 
required  to  provide  public-liability  insurance  and 
property-damage  insurance  in  amounts  reasonably 
sufficient  to  protect  the  contractor  and  each  sub¬ 
contractor. 
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(f)  That  minimum  or  other  wage  rates  required 
to  be  predetermined  by  the  law  of  Alabama  or  local 
ordinance  shall  be  predetermined  by  the  applicant 
in  accordance  therewith,  and  incorporated  in  the 
appropriate  contract  documents.  In  the  absence 
of  applicable  law  or  ordinance,  the  applicant  shall 
predetermine  minimum  wage  rates,  in  accordance 
with  customary  local  rates,  for  all  the  trades  and 
occupations  to  be  employed  on  the  project,  and 
incorporate  them  in  the  appropriate  contract 
documents. 

(g)  That  the  work  shall  be  commenced  as  quickly 
as  possible  after  funds  are  made  available  and  be 
continued  to  completion  with  all  practicable  dis¬ 
patch  in  an  efficient  and  economical  manner. 

(h)  That  a  project  will  be  constructed  in  accord¬ 
ance  with  the  provisions  of  the  attached  Exhibit  A 
which  is  hereby  made  a  part  hereof ;  to  insure  this 
purpose  appropriate  provisions  will  be  incorpo¬ 
rated  in  all  contracts  (except  subcontracts)  for 
work  to  be  performed  at  the  site  of  the  project. 
(Exhibit  A  has  been  so  worded  that  the  provisions 
thereof,  may,  if  the  applicant  so  desires,  be  inserted 
verbatim  in  such  •  construction  contract  or 
contracts.) 

13,  The  Administrator  and  the  Government  shall 
have  no  rights  or  power  of  any  kind  with  respect  to 
the  rates  to  be  fixed  or  charged  by  the  project,  ex¬ 
cepting  only  such  rights  as  they  may  have  as  a 
holder  of  such  bonds  under  the  Constitution  and 
laws  of  Alabama  and  the  lawful  proceedings  of  the 
Applicant,  taken  pursuant  thereto,  in  authorizing 
the  issuance  of  such  bonds. 

14.  This  offer  is  made  with  the  express  iunder- 
standing  that  neither  the  loan  nor  the  grant  herein 
described  is  conditioned  upon  compliance  bv  the 
Applicant  with  any  conditions  not  expressly  set 
forth  herein.  There  are  no  other  agreements  or 
understandings  between  the  Applicant  and  the  Gov- 
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eminent  or  any  of  its  agencies  in  any  way  relating 
to  said  Project  or  to  the  financing  or  the  construc¬ 
tion  thereof. 

United  States  of  America. 

Federal  Emergency  Administrator 

of  Public  Works. 
By  Horatio  B.  Hackett, 

Assistant  Administrator. 


EXHIBIT  4 


LOAN  AND  GRANT  AGREEMENT  DATED  AS  OE  DEC.  28, 

1934,  BETWEEN  THE  CITY  OF  TUSCUMBIA,  ALABAMA 

(HEREIN  CALLED  THE  u  BORROWER  ”),  AND  THE 

UNITED  STATES  OF  AMERICA  (HEREIN  CALLED  THE 

“  GOVERNMENT  ”) 

Docket  No.  3125 
PART  ONE 

j 

1.  Purpose  of  Agreement. — Subject  to  the  terms 
and  conditions  of  this  Loan  and  Grant  Agreement 
(herein  called  the  “Agreement”),  the  Government 
will,  by  loan  and  grant  not  exceeding  in  the  aggre¬ 
gate  the  sum  of  $130,000,  aid  the  Borrower  in 
financing  a  project  (herein  called  the  “Project”) 
consisting  of  the  construction  of  an  electric  trans¬ 
mission  line  and  distribution  system,  and  otter  nec¬ 
essary  appurtenances  thereto,  all  pursuant  to  the 
Borrower’s  application  (herein  called  the  “Appli¬ 
cation”),  P.  W.  A.  Docket  No.  3125,  Title  II  of 
the  National  Industrial  Recovery  Act  (herein 
called  the  “Act”),  and  the  Constitution  and  Stat¬ 
utes  of  the  State  of  Alabama,  including  par¬ 
ticularly  : 

Act  No.  107,  General  and  Local  Acts  of  Alabama, 
Extra  Session  1933,  page  100. 

2.  Description  of  Bonds — (a)  Designation. — 

Electric  Svstem  Bond. 

•/ 

(b)  Authorized  Principal  Amount. — $105,000. 

(c)  Type. — Special  obligation,  serial,  !  coupon 
bonds. 

(d)  Registration. — Registerable  at  the  option  of 
the  holder  as  to  principal  only. 

(e)  Date. — June  1,1934. 

(f )  Interest. — At  the  rate  of  4  percent  :per  an¬ 
num,  payable  December  1,  1934,  and  semiannually 
thereafter  on  June  1  and  December  1  in  each  year. 

(39>  j 
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(g)  Maturities. — Payable  on  June  1,  in  years 
and  amounts  as  follows : 


Year : 

1937. 

1938. 

1939. 
1940 

1941. 

1942. 

1943. 

1944. 

1945. 


Amount 

Year : 

Amount 

$4,000 

1946  _ 

_ $6,000 

4,  000 

1947 _ 

_  _  6, 000 

5.000 

1948  _ 

__  ___  6, 000 

5,  000 

1949 _ 

_  7, 000 

5.  000 

1950  _ 

_  7, 000 

5,  000 

1951_  __  _ 

.  _  7. 000 

5,  000 

1952 _ _ 

_  7. 000 

5,  000 

1953 _ 

_  S.  000 

5  ,000 

1954  _  _ 

_  ___  S,  000 

(h)  Security. — Special  obligations  of  the  Bor¬ 
rower,  payable  solely  from  and  secured  only  by  a 
first  pledge  of  the  revenues  derived  from  the  opera¬ 
tion  of  the  Project,  after  provision  only  for  the  rea¬ 
sonable  cost  of  operation  and  maintenance  thereof. 

(i)  Place  and  Medium  of  Payment. — Payable  at 
the  office  of  the  City  Treasurer,  Tuscumbia,  Ala¬ 
bama,  or,  at  the  option  of  the  holder,  at  a  bank  or 
trust  company  in  Borough  of  Manhattan,  City  and 
State  of  New  York,  in  any  coin  or  currency  which, 
on  the  respective  dates  of  payment  of  the  principal 
of  and  interest  on  the  Bonds,  is  legal  tender  for 
public  and  private  debts. 

( j )  Denominate  on. — $1,000. 

Other  provisions  may  be  substituted  for  the  pro¬ 
visions  of  subparagraphs  (a),  (b),  (c),  (d),  (e), 
(f),  (g),  (i),  and  (j)  of  this  Paragraph  by  the 
Borrower  if  the  consent  of  the  Federal  Emergency 
Administrator  of  Public  Works  (herein  called  the 
“ Administrator”)  to  such  substitution  is  obtained. 

3.  Amount  and  Method  of  Making  Grant. — The 
Government  vTill  make  and  the  Borrower  will  ac¬ 
cept,  whether  or  not  any  or  all  of  the  Bonds  shall 
be  sold  to  a  purchaser  or  purchasers  other  than  the 
Government,  a  Grant  in  an  amount  equal  to  thirty 
per  centum  of  the  cost  of  the  labor  and  materials 
employed  upon  the  Project.  Wherever  the  expres¬ 
sion  4 4 Cost  of  labor  and  materials”  is  used  in  this 
Agreement,  such  expression  shall  mean  such  cost 
as  determined  by  the  Administrator,  and  his  de¬ 
termination  thereof  shall  be  final.  The  Govern¬ 
ment  will  make  part  of  the  Grant  by  payment  of 
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money  and  tiic  remainder  of  the  Grant  by  cancel¬ 
lation  of  Bonds  and/or  interest  coupons;  provided, 
however,  that  if  all  of  the  Bonds  are  sold  to  pur¬ 
chasers  other  than  the  Government,  the  Govern¬ 
ment  will  make  the  entire  Grant  by  payment  of 
money. 

4.  Conditions  Precedent  to  the  Government’s 
Obligations. — The  Government  shall  be  under  no 
obligation  to  pay  for  any  of  the  Bonds  or  to  make 
anv  Grant : 

m/  _ 

(a)  Financial  Condition  and  Budget. — If,  in  the 
judgment  of  the  Administrator,  the  financial  condi¬ 
tion  of  the  Borrower  shall  have  changed  unfavor¬ 
ably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government,  or  the 
Borrower  shall  have  failed  to  balance  its  budget 
satisfactorily  or  shall  have  failed  to  take;  action 
reasonably  designed  to  bring  the  ordinary  current 
expenditures  of  the  Borrower  within  the  prudently 
estimated  revenues  thereof ; 

(b)  Cost  of  Project. — If  the  Administrator  shall 
not  be  satisfied  that  the  Borrower  will  be  lable  to 
complete  the  Project  for  the  sum  of  $130,000,  being 
the  cost  estimated  at  the  time  wdien  the  Application 
was  approved  by  the  Government,  or  that  the  Bor¬ 
rower  will  be  able  to  obtain,  through  additional 
borrowing  or  otherwise,  in  a  manner  satisfactory 
to  the  Administrator,  any  additional  funds  which 
the  Administrator  shall  believe  to  be  necessary  to 
complete  the  Project ; 

(c)  Compliance. — If  the  Borrower  shall  not  have 
complied,  to  the  satisfaction  of  the  Administrator, 
with  all  the  provisions  contained  in  this  Agreement 
or  in  the  proceedings  authorizing  the  issuance  of 
the  Bonds,  theretofore  to  be  complied  with  by  the 
Borrower ; 

(d)  Legal  Matters. — If  the  administrator  shall 
not  be  satisfied  as  to  all  legal  matters  and  proceed¬ 
ings  affecting  the  Bonds,  the  security  therefor  or 
the  Project ; 
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(e)  Representations. — If  any  representation 
made  by  the  Borrower  in  this  Agreement  or  in  the 
Application  or  in  any  supplement  thereto  or 
amendment  thereof,  or  in  any  document  submitted 
to  the  Government  by  the  Borrower  shall  be  found 
by  the  Administrator  to  be  incorrect  or  incomplete 
in  any  material  respect ; 

(f )  Tennessee  Valley  Authority  Contract. — If 
the  Borrower  shall  not  execute  a  valid  contract, 
satisfactory  to  the  Administrator,  between  the  Bor- 
rower  and  the  Tennessee  Valley  Authority,  under 
the  terms  of  which  the  Tennessee  Valley  Authority 
will  supply  electrical  energy  to  the  Borrower,  and 
will  permit  the  Borrower  to  charge  such  rates,  in 
accord  with  the  provisions  of  the  Act  and  Ordi¬ 
nance  authorizing  the  issuance  of  the  Bonds,  as 
may  be  reasonably  necessary  to  pay  the  cost  of 
operation  and  maintenance  of  the  Project  and  the 
principal  of  and  interest  upon  the  Bonds ; 

(g)  Rate  and  Bond  Ordinances. — If  the  ordi¬ 
nance  providing  for  the  fixing  and  maintenance  of 
rates  and  collection  of  charges  for  the  facilities  and 
services  afforded  by  the  Project  and  the  ordinance 
providing  for  the  authorization,  issuance  and  sale 
of  the  Bonds,  and  the  use  of  the  revenues  derived 
from  the  operation  of  the  Project,  shall  not  be  satis¬ 
factory  in  form  and  substance  to  the  Administrator. 

5.  Bond  Counsel  amd  Bond  Proceedings. — 
When  this  Agreement  has  been  executed  the 
Borrower  (unless  it  has  already  done  so)  shall 
promptly : 

(a)  Retain  municipal  bond  counsel  satisfactory 
to  the  Administrator  to  assist  the  Borrower  in  the 
Proceedings  relative  to  the  authorization,  issuance, 
and  sale  of  the  Bonds  and  to  give  legal  opinions 
on  such  matters  relative  thereto  as  may  be  re¬ 
quested  by  the  Administrator ;  and 

(b)  Take  all  the  proceedings  necessary  for  the 
authorization  and  issuance  of  the  Bonds. 

6.  Bond  and  Grant  Requisitions. — From  time  to 
time  after  the  execution  of  this  Agreement,  the 
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Borrower  shall  file  a  requisition  with  the  Govern¬ 
ment  requesting  the  Government  to  take  up  and  pay 
for  Bonds  or  to  make  a  payment  on  account  of 
the  Grant.  Each  requisition  shall  be  accompanied 
by  such  documents  as  may  be  requested  by  the 
Administrator  (a  requisition  together;  with;  such 
documents  being  herein  collectively  called  a 
“Requisition”). 

7.  Bond  Purchases. — If  a  Requisition  requesting 
the  Government  to  take  up  and  pay  for  Bonds  is 
satisfactory  in  form  and  substance  to  the  Adminis¬ 
trator,  the  Government,  within  a  reasonable  time 
after  the  receipt  of  such  Requisition,  will  take  up 
and  pay  for  Bonds,  having  maturities  satisfactory 
to  the  Administrator,  sufficient  funds  for  the  con¬ 
struction  of  the  Project  for  a  reasonable  period. 
Payment  for  such  Bonds  shall  be  made  at  the  Bir¬ 
mingham  Branch  of  the  Federal  Reserve  Bank  of 
Atlanta,  Birmingham,  Alabama  (herein  called  the 
“Reserve  Bank”),  or  at  such  other  place  or  places 
as  the  Administrator  may  designate,  against  deliv¬ 
ery  by  the  Borrower  of  such  Bonds,  and  all  Unma¬ 
tured  interest  coupons  appertaining  thereto,  to¬ 
gether  with  such  documents  as  may  be  requested  by 
the  Administrator.  The  Government  shall  be  un¬ 
der  no  obligation  to  take  up  and  pay  for  Bonds 
beyond  the  amount  which  in  the  judgment  of  the 
Administrator  is  needed  by  the  Borrower  to 
complete  the  project. 

8.  Grant  by  Payment  of  Money. — If  a  Requisi¬ 
tion  requesting  the  Government  to  make  a  payment 
on  account  of  the  Grant  is  satisfactory  in  form  and 
substance  to  the  Administrator,  the  Government 
will  pay  to  the  Borrower  at  the  Reserve  Bank  or  at 
such  place  or  places  as  the  Administrator  may 
designate  against  delivery  by  the  Borrower  of  its 
receipt  therefor,  a  sum  of  money  equal  to  the  dif¬ 
ference  between  the  aggregate  amount  previously 
paid  on  account  of  the  Grant,  and 

(a)  Twenty-five  per  centum  of  the  cost  of  the 
labor  and  materials  shown  in  the  Requisition  to 
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have  been  employed  upon  the  Project  if  the  Requi¬ 
sition  shows  that  the  Project  has  not  been  com¬ 
pleted,  or 

(b)  Thirty  per  centum  of  the  cost  of  such  labor 
and  materials  if  the  Requisition  shows  that  the 
Project  has  been  completed  and  that  all  costs 
incurred  in  connection  therewith  have  been 
determined  ; 

Provided,  however,  that  the  part  of  the  Grant 
made  by  payment  of  money  to  the  Borrower  shall 
not  be  in  excess  of  the  difference  between  $130,000 
and  the  aggregate  principal  amount  of  the  Bonds 
purchased  by  the  Government.  The  Government 
reserves  the  right  to  make  any  part  of  the  Grant 
by  cancellation  of  Bonds  and/or  interest  coupons 
rather  than  by  payment  of  money  if  the  Borrower 
does  not  need  the  money  to  pay  costs  incurred  in 
connection  with  the  construction  of  the  Project. 

9.  Grant  by  Cancellation  of  Bonds. — If  the  Bor¬ 
rower,  within  a  reasonable  time  after  the  comple¬ 
tion  of  the  Project,  shall  have  filed  a  Requisition, 
satisfactory  in  form  and  substance  to  the  Adminis- 
trator,  then  the  Government  will  cancel  such  Bonds 
and/or  interest  coupons  as  may  be  selected  by  the 
Administrator  in  an  aggregate  amount  equal  (as 
nearly  as  may  be)  to  the  difference  between  thirty 
per  centum  of  the  cost  of  the  labor  and  materials 
employed  upon  the  Project  and  the  part  of  the 
Grant  made  by  payment  of  money.  The  Govern¬ 
ment  will  hold  Bonds  or  interest  coupons  for  such 
reasonable  time  in  an  amount  sufficient  to  permit- 
compliance  with  provisions  of  this  Paragraph,  un¬ 
less  payment  of  such  difference  shall  have  been 
otherwise  provided  for  by  the  Government. 

10.  Grant  Advances. — At  any  time  after  the  exe¬ 
cution  of  this  Agreement  the  Government  may, 
upon  request  of  the  Borrower,  if,  in  the  judgment 
of  the  Administrator,  the  circumstances  warrant, 
make  advances  to  the  Borrower  on  account  of  the 
Grant,  but  such  advances  shall  not  be  in  excess  of 
thirty  per  centum  of  the  cost  of  the  labor  and  ma- 


45 


terials  to  be  employed  upon  the  Project,  as  esti¬ 
mated  by  the  Administrator. 

11.  Deposit  of  Bo'iid  Proceeds  and  Grant ;\  Bond 
Fund ;  Special  Accounts. — The  Borrower  shall  de¬ 
posit  all  accrued  interest  which  it  receives;  from 
the  sale  of  the  Bonds  at  the  time  of  the  payment 
therefor  and  any  payment  on  account  of  the  Grant 
which  may  be  made  under  the  provisions  of  Para¬ 
graph  9,  Part  One,  hereof,  into  an  interest  and 
bond  retirement  fund  account  (herein  called  the 
“Bond  Fund”)  promptly  upon  the  receipt  of  such 
accrued  interest  or  such  payment  on  account  of 
the  Grant.  It  will  deposit  the  remaining  proceeds 
from  the  sale  of  the  Bonds  (whether  such  Bonds 
are  sold  to  the  Government  or  other  purchasers) 
and  the  part  of  the  Grant  made  by  payment  of 
money  under  the  provisions  of  Paragraph  8,;  Part 
One,  hereof,  promptly  upon  the  receipt  of  such 
proceeds  or  payments  in  a  separate  account  or  ac¬ 
counts  (each  of  such  separate  accounts  herein  called 
a  “Special  Account”),  in  a  bank  or  banks  which 
are  members  of  the  Federal  Reserve  System  and 
of  the  Federal  Deposit  Insurance  Corporation  and 
which  shall  be  satisfactory  at  all  times  to  the  Ad¬ 
ministrator.  Provided,  however,  that  interest  on 
said  Bonds  accruing  prior  to  complete  construction 
of  the  Project  shall  be  paid  from  the  proceeds  of 
said  Bonds  to  the  extent  such  interest  is  not  avail¬ 
able  from  funds  received  as  accrued  interest,  and, 
provision  shall  be  made  that,  upon  the  delivery  of 
said  Bonds  and  the  receipt  of  the  proceeds,  a  suf¬ 
ficient  sum,  including  the  accrued  interest  received, 
shall  be  withdrawn  from  the  proceeds  and  placed 
in  said  Bond  Fund  to  pay  said  interest. 

12.  Disbursement  of  Monies  in  Special  Accounts 
and  Bond  Fund . — The  Borrower  shall  expend  the 
monies  in  a  Special  Account  only  for  such  purposes 
as  shall  have  been  previously  specified  in  Requisi¬ 
tions  filed  with  the  Government  and  approved  by 
the  Administrator.  Any  monies  remaining  unex¬ 
pended  in  any  Special  Account  after  the  completion 
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of  the  Project  which  are  not  required  to  meet  un¬ 
paid  obligations  incurred  in  connection  with  the 
construction  of  the  Project  shall  either  be  paid  into 
the  Bond  Fund,  or  said  monies  shall  be  used  for  the 
purchase  of  such  of  the  Bonds  as  are  then  out¬ 
standing  at  a  price  not  exceeding  the  principal 
amount  thereof  plus  accrued  interest.  Any  Bonds 
so  purchased  shall  be  cancelled  and  no  additional 
Bonds  shall  be  issued  in  lieu  thereof.  The  monies 
in  the  Bond  Fund  shall  be  used  solely  for  the  pur¬ 
pose  of  paying  interest  on  and  principal  of  the 
Bonds. 

13.  Other  Financial  Aid  from  the  Government. — 
If  the  Borrower  shall  receive  any  funds  directly  or 
indirectly  from  the  Government  or  any  agency  or 
instrumentality  thereof,  other  than  the  Loan  or 
Grant,  to  aid  in  financing  the  construction  of  the 
Project,  to  the  extent  that  such  funds  are  so  re¬ 
ceived  exceed  the  part  of  the  Grant  which  would 
otherwise  be  made  by  payment  of  money,  the  aggre¬ 
gate  principal  amount  of  Bonds  to  be  purchased  by 
the  Government  shall  be  reduced. 

PART  TWO 

In  consideration  of  the  grant,  the  borrower  cove¬ 
nants  that: 

1.  Construction  Work. — All  work  on  the  Proj¬ 
ect  shall  be  done  subject  to  the  rules  and  regula¬ 
tions  adopted  by  the  Administrator  to  carry  out  the 
purposes  and  control  the  Administration  of  the 
Act.  The  following  rules  and  regulations  as  set 
out  in  Bulletin  No.  2,  revised  on  March  3,  1934, 
entitled,  “P.  W.  A.  Requirements  as  to  Bids,  Con¬ 
tractor’s  Bonds,  and  Contract,  Wage,  and  Labor 
Provisions,  and  General  Instructions  as  to  Ap¬ 
plications  and  Loans  and  Grants”,  shall  be  incor¬ 
porated  verbatim  (except  that  in  all  places  where 
the  term  “Borrower”  is  used  the  name  of  the  Bor¬ 
rower  shall  be  inserted)  in  all  construction  con¬ 
tracts  for  work  on  the  Project : 
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“1.  (a)  Convict  Labor. — No  convict  labor  shall 
be  employed  on  the  Project  and  no  materials  manu¬ 
factured  or  produced  by  convict  labor  shall  be  used 
on  the  Project.  ! 

“(b)  Thirty-hour  Week. — Except  in  executive, 
administrative,  and  supervisory  positions,  |  so  far 
as  practicable  and  feasible  in  the  judgment  of  the 
Government  Engineer,  no  individual  directly  em¬ 
ployed  on  the  Project  shall  be  permitted  to  work 
more  than  eight  hours  in  any  one  day  nor  more 
than  thirty  hours  in  any  one  week :  Provided,  that 
this  clause  shall  be  construed  to  permit  working 
time  lost  because  of  inclement  weather  or  unavoid¬ 
able  delays  in  any  one  vreek  to  be  made  up  in  the 
succeeding  twenty  days. 

“(c)  No  work  shall  be  permitted  on  Sundays  or 
legal  holidays  except  in  cases  of  emergency. 

“2.  Wages . — (a)  All  employees  directly  employed 
on  this  work  shall  be  paid  just  and  reasonable  w^ages 
which  shall  be  compensation  sufficient  to  provide, 
for  the  hours  of  labor  as  limited,  a  standard  of  liv¬ 
ing  in  decency  and  comfort.  Such  wages  shall  in 
no  event  be  less  than  the  minimum  hourly  wage 
rate  for  skilled  and  unskilled  labor  prescribed  by 
the  Administrator  for  the  zone  or  zones  in  which 
the  work  is  to  be  done,  viz : 

Skilled  labor _ $1.00 

Unskilled  labor _  i.40 

“(b)  In  the  event  that  .the  prevailing;  hourly 
rates  prescribed  under  collective  agreements  or 
understandings  between  organized  labor  and  em¬ 
ployers  in  effect  on  April  30,  1933,  shall  be  above 
the  minimum  rates  specified  above,  such  agreed 
wage  rates  shall  apply :  Provided ,  That  such  agreed 
wage  rates  shall  be  effective  for  the  period  of  this 
contract,  but  not  to  exceed  twelve  months  from  the 
date  of  the  contract. 

“(c)  The  above-designated  minimum  rates  are 
not  to  be  used  in  discriminating  against  assistants, 
helpers,  apprentices,  and  serving  laborers  who 
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work  and  serve  skilled  journeymen  mechanics  and 
who  are  not  to  be  termed  as  ‘unskilled  laborers.’ 

“(d)  The  provisions  of  this  contract  relating  to 
hours  and  minimum  wage  rates  for  labor  directly 
employed  on  the  Project  shall  for  the  purposes  of 
this  contract,  to  the  extent  applicable,  supersede  the 
terms  of  any  code  adopted  under  Title  I  of  the  Act 
permitting  longer  hours  or  lower  minimum  wage 
rates. 

“(e)  All  employees  shall  be  paid  in  full  not  less 
often  than  once  each  week  and  in  lawful  money  of 
the  United  States,  unless  otherwise  permitted  by 
the  Government  Engineer,  in  the  full  amount  ac¬ 
crued  to  each  individual  at  the  time  of  closing  of 
the  pay  roll,  which  shall  be  at  the  latest  date  prac¬ 
ticable  prior  to  the  date  of  payment,  and  there 
shall  be  no  deductions  or  rebates  on  account  of 
goods  purchased,  rent,  or  other  obligations,  but 
such  obligations  shall  be  subject  to  collection  only 
by  legal  process:  Provided,  however,  That  this 
clause  shall  not  be  construed  to  prohibit  the  making 
of  deductions  for  premiums  for  compensation  and 
medical  aid  insurance,  in  such  amounts  as  are  au¬ 
thorized  by  the  laws  of  the  State  of  Alabama  to  be 
paid  by  employees,  in  those  cases  in  which,  after 
the  making  of  the  deductions,  the  wTage  rates  will 
not  be  lower  than  the  minimum  wage  rates  herein 
established. 

“  (f )  A  clearly  legible  statement  of  all  wage  rates 
to  be  paid  the  several  classes  of  labor  employed  on 
the  work,  together  with  a  statement  of  the  deduc¬ 
tions  therefrom  for  premiums  for  workmen ’s  com¬ 
pensation  and/or  medical  aid  insurance  authorized 
by  the  laws  of  the  State  of  Alabama,  should  such 
deductions  be  made,  shall  be  posted  in  a  prominent 
and  easily  accessible  place  at  the  site  of  the  work, 
and  there  shall  be  kept  a  true  and  accurate  record 
of  the  hours  worked  by  and  the  wages,  exclusive  of 
all  authorized  deductions,  paid  to  each  employee, 
and  the  Engineer  Inspector  shall  be  furnished  with 
a  sworn  statement  thereof  on  demand. 
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“  (g)  The  Board  of  Labor  Review  (herein  called 
the  ‘Board’)  shall  hear  all  labor  issues;  arising 
under  the  operation  of  this  contract  and  such  issues 
as  may  result  from  fundamental  changes  in  eco¬ 
nomic  conditions  during  the  life  of  this  contract. 

“(h)  The  minimum  wage  rates  herein  estab¬ 
lished  shall  be  subject  to  charge  by  the  Administra¬ 
tor  on  recommendation  of  the  Board.  In  the  event 
that,  as  a  result  of  fundamental  changes;  in  eco¬ 
nomic  conditions,  the  Administrator,  acting  on  such 
recommendation,  from  time  to  time  establishes  dif¬ 
ferent  minimum  wage  rates  (referred  to  in  Para¬ 
graph  2  (a),  (b),  and  (c)  hereof)  all  contracts  for 
work  on  the  Project  shall  be  adjusted  accordingly 
by  the  parties  thereto  so  that  the  contract;  price  to 
the  contractor  under  any  contract  or  to  any  subcon- 
tractor  under  any  subcontract  shall  be  increased 
by  an  amount  equal  to  any  such  increased  cost,  or 
decreased  by  an  amount  equal  to  any  such  decreased 
cost. 

“(i)  Engineers,  architects,  and  other  profes¬ 
sional  and  subprofessional  employees  engaged  on 
the  Project  shall  receive  the  prevailing  local  rates 
for  the  various  types  of  service  to  be  rendered,  ex¬ 
cept  that  in  no  case  shall  they  receive  less;  than  the 
hourly  rates  set  for  the  highest  paid  class  of  skilled 
labor  directly  employed  on  the  Project. 

“3.  (a)  Labor  Preferences. — Preferences  shall 
be  given,  where  they  are  qualified,  the  ex-service  men 
with  dependents,  and  then  in  the  following  order : 
(1)  to  citizens  of  the  United  States  and  aliens  who 
have  declared  their  intention  of  becoming  citizens, 
who  are  bona  fide  residents  of  the  City  of  Tus- 
cumbia,  and/or  Colbert  County,  Alabama,  and  (2) 
to  citizens  of  the  United  States  and  aliens  who  have 
declared  their  intention  of  becoming  citizens,  who 
are  bona  fide  residents  of  the  State  of  Alabama: 
Provided,  That  these  preferences  shall  apply  only 
where  such  labor  is  available  and  qualified  to  per¬ 
form  the  w’ork  to  which  the  employment  delates. 

33348—35 - 1 
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“(b)  Employment  Services. — To  the  fullest  ex¬ 
tent  possible,  labor  required  for  the  Project  and 
appropriate  to  be  secured  through  employment 
services  shall  be  chosen  from  the  lists  of  qualified 
workers  submitted  by  local  employment  agencies 
designated  by  the  United  States  Employment  Serv¬ 
ice:  Provided,  however,  that  union  labor,  skilled 
and  unskilled,  shall  not  be  required  to  register  at 
such  local  employment  agencies  but,  if  such  labor  is 
desired  by  the  employer,  shall  be  secured  in  the 
customary  ways  through  recognized  union  locals. 
In  the  event,  however,  that  employers  who  wish  to 
employ  union  labor  are  not  furnished  with  quali¬ 
fied  union  workers  by  the  union  locals,  which  are 
authorized  to  furnish  such  labor  residing  in  the 
locality,  within  48  hours  (Sundays  and  holidays  ex¬ 
cluded)  after  request  is  filed  by  the  employer,  all 
labor  shall  be  chosen  from  lists  of  qualified  workers 
submitted  by  local  agencies  designated  by  the 
United  States  Employment  Service.  In  the  selec¬ 
tion  of  workers  from  lists  prepared  by  such  em¬ 
ployment  agencies  and  union  locals,  the  labor  pref¬ 
erences  provided  in  section  (a)  of  this  Paragraph  3 
shall  be  observed,  and  preference  shall  be  given  to 
those  unemployed  at  the  date  of  registration  who, 
at  the  date  of  selection,  have  no  other  available 
employment. 

“(c)  Compliance  with  Title  I  of  the  Act. — The 
following  section  7  (a)  (1)  and  7  (a)  (2)  of  Title 
I  of  the  Act  shall  be  observed : 

“  ‘(1)  That  employees  shall  have  the  right  to 
organize  and  bargain  collectively  through  repre¬ 
sentatives  of  their  own  choosing,  and  shall  be  free 
from  the  interference,  restraint,  or  coercion  of  em¬ 
ployers  of  labor,  or  their  agents,  in  the  designa¬ 
tion  of  such  representatives  or  in  self-organization 
or  in  other  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  pro¬ 
tection:  (2)  that  no  employee  and  no  one  seeking 
employment  shall  be  required  as  a  condition  of 
employment  to  join  any  company  union  or  to  re- 
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frain  from  joining,  organizing,  or  assisting  a  labor 
organization  of  his  own  choosing.  ’ 

“4.  Human  Labor. — The  maximum  of  human 
labor  shall  be  used  in  lieu  of  machinery  wher¬ 
ever  practicable  and  consistent  with  sound  economic 
and  public  advantage;  and  to  the  extent' that  the 
work  may  be  accomplished  at  no  greater  expense  by 
human  labor  than  by  the  use  of  machinery,  and 
labor  of  requisite  qualifications  is  available,  such 
human  labor  shall  be  employed. 

“5.  Compensation  Insurance. — Every  employer 
of  labor  shall  provide,  if  permitted  by  the  laws  of 
the  State  of  Alabama,  adequate  workmen’s  com¬ 
pensation  insurance  for  all  labor  employed  by  him 
on  the  Project  who  may  come  within  the  protection 
of  such  laws  and  shall  provide,  where  practicable, 
employers  ’  general  liability  insurance  for  the  bene¬ 
fit  of  his  employees  not  protected  by  such:  compen¬ 
sation  laws,  and  proof  of  such  insurance  |  satisfac¬ 
tory  to  the  Government  Engineer  shall  be  given. 
Where  it  is  not  permitted  by  law  that  such  insur¬ 
ance  be  provided,  some  method  satisfactory  to  the 
Administrator  must  be  provided,  by  which  the  em¬ 
ployees  may,  by  paying  the  entire  amount  of  the 
premium,  derive  a  similar  protection. 

“6.  Persons  entitled  to  benefits  of  labor  provi¬ 
sions. — There  shall  be  extended  to  every  person  who 
performs  the  work  of  a  laborer  or  of  a  mechanic  on 
the  Project  or  on  any  part  thereof  the  benefits  of 
the  labor  and  wage  provisions  of  this  contract,  re¬ 
gardless  of  any  contractual  relationship  between 
the  employer  and  such  laborer  or  mechanic.  There 
shall  be  no  discrimination  in  the  selection  of  labor 
on  the  ground  of  race,  creed,  or  color. 

“7.  Withholding  payment. — Under  all  construc¬ 
tion  contracts,  the  Borrower  may  withhold  from 
the  contractor  so  much  of  accrued  payments  as  may 
be  necessary  to  pay  to  laborers  or  mechanics  em¬ 
ployed  on  the  work,  the  difference  between  the  rate 
of  wages  required  by  this  contract  to  be  paid  to 
laborers  or  mechanics  on  the  work  and  the  rate  of 
wages  actually  paid  to  such  laborers  or  mechanics. 
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“8.  Accident  prevention. — Reasonable  precau¬ 
tion  shall  at  all  times  be  exercised  for  the  safety 
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of  employees  on  the  work  and  applicable  provi¬ 
sions  of  the  Federal,  State,  and  municipal  safety 
laws  and  building  and  construction  codes  shall  be 
observed.  All  machinery  and  equipment  and  other 
physical  hazards  shall  be  guarded  in  accordance 
with  the  safety  provisions  of  the  ‘Manual  of  Acci¬ 
dent  Prevention  in  Construction’  of  the  Associ¬ 
ated  General  Contractors  of  America,  unless  and 
to  the  extent  that  such  provisions  are  incompatible 
with  Federal,  State,  or  municipal  laws  or  regula¬ 
tions. 

“9.  (a)  N.  R.  A.  materials. — So  far  as  articles, 
materials,  and  supplies  produced  in  the  United 
States  are  concerned,  only  articles,  materials,  and 
supplies  produced  under  codes  of  fair  competition 
under  Title  I  of  the  Act,  or  under  the  President’s 
Reemployment  Agreement,  shall  be  used  in  the 
performance  of  this  work,  except  when  the  Gov¬ 
ernment  Engineer  certifies  that  this  requirement 
is  not  in  the  public  interest  or  that  the  consequent 
cost  is  unreasonable. 

“(b)  Local  preference. — So  far  as  practicable, 
and  subject  to  the  provisions  of  section  (a)  of  this 
Paragraph  9,  preference  shall  also  be  given  to  the 
use  of  locally  produced  materials  if  such  does  not 
involve  higher  cost,  inferior  quality,  or  insufficient 
quantities,  subject  to  the  determination  of  the  Gov¬ 
ernment  Engineer;  but  there  shall  be  no  require¬ 
ment  providing  price  differentials  for,  or  restrict¬ 
ing  the  use  of  materials  to,  those  produced  within 
the  Nation  or  State. 

“10.  (a)  Inspection  of  records. — The  Adminis¬ 
trator,  through  his  authorized  agents,  shall  have 
the  right  to  inspect  all  work  as  it  progresses,  and 
shall  have  access  to  all  pay  rolls,  records  of  person¬ 
nel,  invoices  of  materials,  and  any  and  all  other 
data  relevant  to  the  performance  of  this  contract. 
There  shall  be  submitted  to  the  Administrator 


through  his  authorized  agents,  the  names  and 
addresses  of  all  personnel,  and  such  schedules  of 
the  costs  of  labor,  costs,  and  quantities  of  materials, 
and  other  items,  supported  as  to  correctness  by 
such  evidence,  as,  and  in  such  form  as,  th£  Admin¬ 
istrator,  through  his  authorized  agents,  I  may  re¬ 
quire.  The  submission  and  approval  of  said  sched¬ 
ules,  if  required,  shall  be  a  condition  precedent 
to  the  making  of  any  payment  under  the  contract. 

“(b)  There  shall  be  provided  for  the  use  of  the 
Engineer  Inspector  such  reasonable  facilities  as 
he  may  request.  In  case  of  dispute  the  Government 
Engineer  shall  determine  the  reasonableness  of  the 
request. 

“11.  Reports . — Every  employer  of  labor  on  the 
Project  shall  report  within  five  days  after  the  close 
of  each  calendar  month,  on  forms  to  be  furnished 
by  the  United  States  Department  of  Labor,  the 
number  of  persons  on  their  respective  pay  rolls 
directly  connected  with  the  Project,  the  aggregate 
amounts  of  such  pay  rolls,  and  the  man-hours 
worked,  wage  scales  paid  to  the  various  classes  of 
labor,  and  the  total  expenditures  for  materials. 
Two  copies  of  each  of  such  monthly  reports  are 
to  be  furnished  to  the  Government  Engineer,  and 
one  copy  of  each  to  the  LTnited  States  Department 
of  Labor.  The  contractor  under  any  construction 
contract  shall  also  furnish  to  the  Borrower,  to  the 
Government  Engineer,  and  the  LTnited  States  De¬ 
partment  of  Labor  the  names  and  addresses  of  all 
subcontractors  on  the  work  at  the  earliest  date 
practicable. 

“12.  There  shall  be  provided  all  necessary  serv¬ 
ices  and  all  materials,  tools,  implements,  and  appli¬ 
ances  required  to  perform  and  complete  entirely 
and  in  a  workmanlike  manner  the  work  provided 
for  in  this  contract.  Except  as  otherwise  approved 
in  writing  by  the  Government  Engineer,  such  serv¬ 
ices  shall  be  paid  for  in  full  at  least  once  a  month 
and  such  materials,  tools,  implements,  and  appli¬ 
ances  shall  be  paid  for  at  least  once  a  month  to  the 
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extent  of  90%  of  the  cost  thereof  to  the  contractor, 
and  the  remaining  10%  shall  be  paid  thirty  days 
after  the  completion  of  the  part  of  the  work  in 
or  on  which  such  materials,  tools,  implements,  or 
appliances  are  incorporated  or  used. 

4  4 13.  Signs. — Signs  bearing  the  legend  4  Public 
Works  Project  No.  3125 7  shall  be  erected  in  appro¬ 
priate  places  at  the  site  of  the  Project. 

4  4 14.  All  reasonable  rules  and  regulations  which 
the  Administrator  may  prescribe  toward  the  effec¬ 
tuation  of  the  matters  covered  by  Paragraphs  1  to 
13,  inclusive,  shall  be  observed  in  the  performance 
of  the  work. 

4 4 15.  Subcontractors. —  (a)  Appropriate  provi¬ 
sions  shall  be  inserted  in  all  subcontracts  relating 
to  this  work  to  insure  the  fulfillment  of  all  provi¬ 
sions  of  this  contract  affecting  such  contractors, 
particularly  Paragraphs  1  to  14,  inclusive. 

44  (b)  No  bid  shall  be  received  from  any  subcon¬ 
tractor  who  has  not  signed  U.  S.  Government  Form 
No.  P.  W.  A.  61,  revised  March  1934. 

4 4 16.  Termination  for  breach. — In  the  event  that 
any  of  the  provisions  of  Paragraphs  1  to  15,  inclu¬ 
sive,  of  this  contract  are  violated  bv  the  contractor 
under  the  construction  contract  or  bv  any  subcon- 
tractor  under” any  subcontract  on  the  work,  the 
Borrower  may,  subject  to  the  approval  of  the  Gov¬ 
ernment  Engineer,  and  upon  request  of  the  Admin¬ 
istrator  shall,  terminate  the  contract  by  serving 
written  notice  upon  the  contractor  of  its  intention 
to  terminate  such  contract,  and,  unless  within  ten 
days  after  the  serving  of  such  notice,  such  violation 
shall  cease,  the  contract  shall,  upon  the  expiration 
of  said  ten  days,  cease  and  terminate.  In  the  event 
of  any  such  termination  the  Borrower  may  take 
over  the  work  and  prosecute  the  same  to  completion 
or  otherwise  for  the  account  and  at  the  expense  of 
the  contractor  and/or  subcontractor,  and  the  con¬ 
tractor  and  his  sureties  shall  be  liable  to  the  Bor¬ 
rower  for  any  excess  cost  occasioned  the  Borrower 
in  the  event  of  any  such  termination,  and  the  Bor- 


rower  may  take  possession  of  and  utilize  in  com¬ 
pleting  the  work,  such  materials,  appliances,  and 
plant  as  may  be  on  the  site  of  the  work  and  neces¬ 
sary  therefor.  This  clause  shall  not  be  coiistruted 
•/ 

to  prevent  the  termination  for  other  causes  pro¬ 
vided  in  the  construction  contract.  I 

4 4 17.  Definition. — The  term  ‘Administrator’  as 
used  herein  refers  to  the  Federal  Emergency  Ad¬ 
ministrator  of  Public  Works.  The  term  4 Act’  as 
used  herein  refers  to  the  National  Industrial  Re¬ 
covery  Act.  The  term  ‘Government  Engineer’ 
as  used  herein  shall  mean  the  State  Engineer  (P. 
W.  A.)  or  his  duly  authorized  representative,  or 
any  person  designated  to  perform  his  duties  or 
functions  under  this  Agreement  by  the  Adminis¬ 
trator.  The  term  ‘Engineer  Inspector’  &s  used 
refers  to  State  Engineer  Inspector,  Resident  and 
Assistant  Resident  Engineer  Inspectors,  and  Su¬ 
pervising  Engineers,  appointed  by  the  Adminis¬ 
trator.  The  term  ‘materials’  as  used  herein  in¬ 
cludes,  in  addition  to  materials  incorporated  in  the 
Project  or  used  or  to  be  used  in  the  operation 
thereof,  equipment  and  other  materials  used  and/or 
consumed  in  the  performance  of  the  work.’’ 

2.  Restriction  as  to  Contractors. — The  Borrower 
shall  receive  no  bid  from  any  contractor,  nor  per¬ 
mit  any  contractor  to  receive  any  bid  from  any 
subcontractor,  who  has  not  signed  U.  S.  Govern¬ 
ment  Form  No.  P.  W.  A.  61,  revised  March  1934. 

3.  Bonds  and  Insurance. — Construction  contracts 
shall  be  supported  by  adequate  surety  or  other 
bonds  or  security  satisfactory  to  the  Administrator 
for  the  protection  of  the  Borrower,  of  Material- 
men,  and  of  labor  employed  on  the  Project  or  any 
part  thereof.  The  contractor  under  any  construc¬ 
tion  contract  shall  be  required  to  provide  public 
liability  insurance  in  an  amount  satisfactory  to  the 
Government  Engineer. 

4.  Force  Labor. — If  prices  in  the  bids  are  exces¬ 
sive,  the  Borrower  reserves  the  right,  anything  in 
this  Agreement  notwithstanding,  to  apply  to  the 


Administrator  for  permission  to  do  all  or  any  part 
of  the  Project  by  day  labor  upon  such  conditions  as 
the  Administrator  may  impose. 

PART  THREE 

1.  Construction  of  Project. — Not  later  than  upon 
the  receipt  by  it  of  the  first  Bond  payment,  the 
Borrower  will  promptly  commence  or  cause  to  be 
commenced  the  construction  of  the  Project,  and  the 
Borrower  will  thereafter  continue  such  construc¬ 
tion  or  cause  it  to  be  continued  to  completion  with 
all  practicable  dispatch,  in  an  efficient  and  eco¬ 
nomical  manner,  at  a  reasonable  cost  and  in  ac¬ 
cordance  with  the  provisions  of  this  Agreement, 
such  engineering  supervision  and  inspection  as  the 
Administrator  or  his  representatives  may  require, 
and  plans,  drawings,  specifications,  and  construc¬ 
tion  contracts  which  shall  be  satisfactory  to  the 
Administrator.  Except  with  the  prior  written  con¬ 
sent  of  the  Administrator,  no  materials  or  equip¬ 
ment  for  the  Project  shall  be  purchased  by  the 
Borrower  subject  to  any  chattel  mortgage  or  any 
conditional  sale  or  title  retention  agreement. 

2.  Information. — During  the  construction  of  the 
Project,  the  Borrower  will  furnish  to  the  Govern¬ 
ment  all  such  information  and  data  as  the  Adminis¬ 
trator  may  request  as  to  the  construction  cost  and 
progress  of  the  work.  The  Borrower  will  furnish 
to  the  Government  and  to  any  purchaser  from  the 
Government  of  25  per  centum  of  the  Bonds,  such 
financial  statements  and  other  information  and 
data  relating  to  the  Borrower  and  the  project  as 
the  Administrator  or  any  such  purchaser  may  at 
any  time  reasonably  require. 

3.  Representations  and  Warranties. — The  Bor¬ 
rower  represents  and  warrants  as  follower 

(a)  Litigation. — No  litigation  or  other  proceed¬ 
ings  are  now  pending  or  threatened  which  might 
adverselv  affect  the  Bonds,  the  construction  and 
operation  of  the  Project,  or  the  financial  condition 
of  the  Borrower ; 
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(b)  Financial  Condition. — The  character  of  the 
assets  and  the  financial  condition  of  the  Borrower 
are  as  favorable  as  at  the  date  of  the  Borrower’s 
most  recent  financial  statement,  furnished  to  the 
Government  as  a  part  of  the  Application,  and  there 
have  been  no  changes  in  the  character  of  its  assets 
or  in  its  financial  condition  except  such  changes  as 
are  necessary  and  incidental  to  the  ordinary  and 
usual  conduct  of  the  Borrower’s  affairs; 

(c)  Fees  and  Commissions. — No  fee  or  commis¬ 

sion  has  been  or  will  be  paid  by  the  Borrower  or  any 
of  its  officers,  employees,  agents,  or  representatives, 
and  no  agreement  to  pay  a  fee  or  commission  has 
been  or  will  be  entered  into  by  or  on  behalf  of  the 
Borrower,  or  any  of  its  officers,  employees,!  agents, 
or  representatives,  in  order  to  secure  the  Loan  or 
Grant  hereunder;  ! 

(d)  Affirmation. — Every  statement  contained  in 
this  Agreement,  in  the  Borrower’s  Application,  and 
in  any  supplement  thereto  or  amendment  thereof, 
and  in  any  other  document  submitted  to  the  Gov¬ 
ernment  by  or  on  behalf  of  the  Borrower  is  correct 
and  complete,  and  no  relevant  fact  materially  af¬ 
fecting  the  Bonds,  the  Grant,  or  the  Project,  or  the 
obligations  of  the  Borrower  under  this  Agreement 
has  been  or  will  be  omitted  therefrom. 

4.  Sale  of  Bonds  by  the  Government. — The  Bor¬ 
rower  will  take  all  such  steps  as  the  Government 
may  reasonably  request  to  aid  in  the  sale  by  the 
Government  of  any  or  all  of  the  Bonds.i  Upon 
request,  the  Borrower  will  furnish  to  the  Govern¬ 
ment  or  to  any  purchaser  from  the  Government  of 
25  per  centum  of  the  Bonds,  inf ormation  for  the 
preparation  of  a  bond  circular  in  customary  form, 
signed  by  the  proper  official  of  the  Borrower,  con¬ 
taining  such  data  as  the  Government  or  such  pur¬ 
chaser  may  reasonably  request  concerning  the  Bor¬ 
rower  and  the  Project. 

5.  Expenses. — The  Government  shall  be  under  no 
obligation  to  pay  any  costs,  charges,  and  expenses 
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incident  to  compliance  with  any  of  the  duties  or 
obligations  of  the  Borrower  under  this  Agreement, 
including,  without  limiting  the  generality  of  the 
foregoing,  the  costs  of  preparing,  executing  or  de¬ 
livering  the  Bonds  or  obtaining  all  legal  opinions 
requested  by  the  Administrator. 

6.  Waiver. — Any  provision  of  this  Agreement 
may  be  waived  or  amended  with  the  consent  of  the 
Borrower  and  the  written  approval  of  the  Admin¬ 
istrator,  without  the  execution  of  a  new  or  supple¬ 
mental  agreement,  if,  in  the  opinion  of  the  Admin¬ 
istrator,  which  shall  be  conclusive,  such  waiver  or 
amendment  does  not  substantially  vary  the  terms 
of  this  Agreement. 

7.  Interest  of  Member  of  Congress. — No  mem¬ 
ber  of  or  Delegate  to  the  Congress  of  the  United 
States  of  America  shall  be  admitted  to  any  share 
or  part  of  this  Agreement,  or  to  any  benefit  to  arise 
therefrom. 

8.  Validation. — The  Borrower  hereby  covenants 
that  it  will  institute,  prosecute  and  carry  to  com¬ 
pletion  in  so  far  as  it  may  be  within  the  power  of 
the  Borrower,  any  and  all  acts  and  things  to  be 
performed  or  done  to  secure  the  enactment  of 
legislation  or  to  accomplish  such  other  proceedings, 
judicial  or  otherwise,  as  may  be  necessary,  appro¬ 
priate  or  advisable  to  empower  the  Borrower  to 
issue  the  Bonds  and  to  remedy  any  defects,  illegali¬ 
ties  and  irregularities  in  the  proceedings  of  the 
Borrower  relative  to  the  issuance  of  the  Bonds  and 
to  validate  the  same  after  the  issuance  thereof  to 
the  Government,  if  in  the  judgment  of  the  Admin¬ 
istrator  such  action  may  be  deemed  necessary,  ap¬ 
propriate  or  advisable.  The  Borrower  further 
covenants  that  it  will  procure  and  furnish  to  the 
Government,  as  a  condition  precedent  to  the  Gov¬ 
ernment’s  obligations  hereunder,  a  letter  from  the 
Governor  of  the  State  of  Alabama  stating  that  if 
in  the  judgment  of  the  Administrator  it  may  be 
advisable  to  enact  legislation  to  empower  the  Bor- 
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rower  to  issue  the  Bonds  or  to  remedy  any  defects, 
illegalities,  or  irregularities  in  the  proceedings  of 
the  Borrower  relative  to  the  issuance  thereof  or  to 
validate  the  same,  said  Governor  will  recommend 
and  cooperate  in  the  enactment  of  such  legislation. 

9.  Miscellaneous . — Subject  to  the  liipitations 
herein  contained,  this  Agreement  shall  be; binding 
upon  the  parties  hereto  when  a  copy  thereof,  duly 
executed  by  the  Borrower  and  the  Government, 
shall  have  been  received  by  the  Borrowejr.  This 
Agreement  shall  be  governed  by  and  be  construed 
in  accordance  with  the  laws  of  the  State  of 
Alabama. 

10.  Naming  of  Project. — The  Project  Shall  not 
be  named  except  with  the  written  consent  of  the 
Administrator. 

11.  Undue  Belay  by  the  Borrower. — If  in  the 
opinion  of  the  Administrator,  which  shall  be  con¬ 
clusive,  the  Borrower  shall  delay  for  an  unreason¬ 
able  time  in  carrying  out  any  of  the  duties  of  the 
obligations  to  be  performed  by  it  under  the  terms  of 
this  Agreement,  the  Administrator  may  cancel  this 
Agreement. 

12.  Nature  of  Liability. — It  is  expressly  under¬ 
stood  and  agreed  that  this  Agreement  does  not  con¬ 
stitute  an  indebtedness  of  the  Borrower  within  the 
meaning  of  any  provision  or  limitation  of  the  Con¬ 
stitution  of  the  State  of  Alabama,  and  it  is  hereby 
made  a  condition  of  this  Agreement  that  the  cove¬ 
nants,  agreements,  representations,  and  warranties 
herein  contained  do  not  and  shall  never  impose  a 
pecuniary  liability  upon  the  Borrower  or  charge 
against  its  general  credit. 

13.  Construction  of  Agreement. — If  any  provi¬ 
sion  of  this  Agreement  shall  be  invalid  in  whole  or 
in  part,  to  the  extent  it  is  not  invalid  it  shall  be 
valid  and  effective  and  no  such  invalidity  shall  af- 
feet,  in  whole  or  in  part,  the  validity  and  effective¬ 
ness  of  any  other  provision  of  this  Agreement  or 
the  right  or  obligations  of  the  parties  hereto,  pro- 
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vided,  in  the  opinion  of  the  Administrator,  the 
Agreement  does  not  then  violate  the  terms  of  the 
Act. 

In  Witness  Whereof,  the  City  of  Tuscumbia, 
Alabama,  and  the  United  States  of  America  have 
respectively  caused  this  Agreement  to  be  duly  exe¬ 
cuted  as  of  the  dav  and  year  first  above  written. 

City  of  Tuscumbia,  Alabama, 

By  W.  L.  Barr,  Mayor. 

United  States  of  America, 

By  Harold  L.  Ickes, 

Federal  Emergency  Administration  of 

Public  Works* 

[seal] 

A  • 

J  L.  Hay,  City  Clerk. 


EXHIBIT  5 


AGREEMENT  TERMINATING  THE  LOAN  AND  GRANT 
AGREEMENT  BETWEEN  THE  CITY  OF  TUSCUMBIA  (COL¬ 
BERT  COUNTY,  ALABAMA)  AND  THE  UNITED  STATES 
OF  AMERICA 


P.  W.  A.  Docket  No.  3125  j 

AGREEMENT  DATED  AS  OF  DECEMBER  2,  1935,  TERMINATING 
THE  LOAN  AND  GRANT  AGREEMENT  DATED  AS  OF  DECEM¬ 
BER  28,  1934,  AND  THE  AMENDATORY  LOAN  AGREEMENT 
DATED  AS  OF  MARCH  26,  1935,  BETWEEN  THE  CITY  OF 
TUSCUMBIA,  COLBERT  COUNTY,  ALABAMA  (HEREIN 
CALLED  THE  “CITY”),  AND  THE  UNITED  STATES  OF 
AMERICA  (HEREIN  CALLED  THE  “GOVERNMENT”) 

i 

Whereas  a  Loan  and  Grant  Agreement  j  was  en¬ 
tered  into  by  and  between  the  City  and  the  ferovern- 
ment  dated  as  of  December  28,  1934,  and  j 
Whereas  said  Loan  and  Grant  Agreement  was 
amended  by  an  Amendatory  Loan  Agreement  by 
and  between  the  City  and  the  Government  dated 
as  of  March  26,  1935,  and 

Whereas  it  is  to  the  mutual  advantage  of  the 

Citv  and  the  Government  to  terminate  said  Loan 

«/ 

and  Grant  Agreement  and  said  Amendatory  Loan 
Agreement,  ; 

Now,  therefore,  it  is  hereby  agreed  by  and 
between  the  City  and  the  Government  that  said 
Loan  and  Grant  Agreement  dated  as  of  December 
28’,  1934,  and  said  Amendatory  Loan  Agreement 
dated  as  of  March  26, 1935,  be  and  the  same  hereby 
are  terminated. 

i 

City  of  Tuscumbia,  Alabama, 

[seal] 

By  W.  L.  Farr,  Mayor. 

United  States  of  America, 

Federal  Emergency  Administrator 

of  Public  Works. 
(Sgd.)  Horatio  B.  Hackett, 

A ss istan t  A dminis tra  t o r. 

Attest : 

I.  L.  Hays, 

City  Clerk. 
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EXHIBIT  6 


Federal  Emergency  Administration 

of  Public  Works, 

Washington ,  D.  C.,  December  4,  1935. 
City  of  Tuscumbia, 

Colbert  County ,  Alabama. 

1.  Offer. — The  United  States  of  America  (herein 
called  the  “ Government”)  hereby  offers  to  aid  in 
financing  the  construction  of  an  electric  transmis- 
sion  line  and  distribution  svstem,  and  other  neces- 
sary  appurtenances  thereto  (herein  called  the 
“ Project”)  by  making  a  loan  and  grant  to  the  City 
of  Tuscumbia  (herein  called  the  “ Applicant”)  not 
exceeding  in  the  aggregate  the  sum  of  $130,000. 

2.  Method  of  Making  Loan. — The  Government 
will  purchase,  at  the  principal  amount  thereof  plus 
accrued  interest,  from  the  Applicant,  obligations  of 
the  description  set  forth  below  (or  such  other  de¬ 
scription  as  shall  be  mutually  satisfactory)  in  the 
aggregate  principal  amount  of  $105,000,  less  such 
amount  of  such  obligations,  if  any,  as  the  Applicant 
may  sell  to  purchasers  other  than  the  Government : 

(a)  Obligor. — City  of  Tuscumbia; 

(b)  Type. — Special  obligation,  serial,  coupon 
bond ; 

(c)  Denomination. — $1,000 ; 

(d)  Date. — June  1,  1934; 

(e)  Interest  rate  and  interest  payment  dates. — 
4  percent  per  annum,  payable  semiannually  on 
June  1  and  December  1 ; 

(f)  Place  of  payment. — Payable  at  the  office  of 
the  City  Treasurer,  Tuscumbia,  Alabama,  or,  at  the 
option  of  the  holder,  at  a  bank  or  trust  company  in 
the  Borough  of  Manhattan,  City  and  State  of  New 
York; 
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(g)  Registration  privileges. — Registerable  at 
the  option  of  the  holder  as  to  principal  only:; 

(h)  Maturities. — Payable  on  June  1  in  years  and 
amounts  as  follows : 


y^r :  Amount 

1037  and  103S _ $4,  000 

1939-1945  (both  inclusive) - ! —  5,000 

1946-1948  (both  inclusive) - 1 —  6,000 

1949-1952  (both  inclusive) - ! —  7,000 

1953  and  1954 _ L_  8,  000 


(i)  Security. — Payable  as  to  both  principal  and 
interest  solely  from  and  secured  only  by j  a  first 
pledge  of  the  revenues  derived  from  the  operation 
of  the  Project,  after  provision  only  for  reasonable 
cost  of  operation  and  maintenance  thereof.  j 

3.  Amount  of  Grant. — The  Government  will 
make  a  grant  in  an  amount  equal  to  30  per  centum 
of  the  cost  of  the  labor  and  materials  employed 
upon  the  Project.  The  Government  will  make  the 
grant  either  wholly  by  the  payment  of  money,  or 
partly  by  the  payment  of  money  and  partly;  by  the 
cancellation  of  obligations  purchased  pursuant  to 
this  offer  or  interest  coupons  attached  thereto,  in 
aggregate  amount  equal  to  the  amount  of  the  grant 
less  the  amount  in  money.  In  no  event  shall  the 
grant,  whether  made  partly  by  payment  of!  money 
and  partly  by  cancellation,  or  wholly  by  payment 
of  money,  be  in  excess  of  $30,000. 

4.  Conditions  Precedent. — The  Government  will 
be  under  no  obligation  to  take  up  and  pay  for  any 
bonds  which  it  herein  offers  to  purchase  or  to  make 
any  grant : 

(a)  Financial  Condition. — If  the  financial  condi¬ 
tion  of  the  Applicant  shall  have  changed  unfavor¬ 
ably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government  ; 

(b)  Cost  of  Project. — If  it  appears  that  the  Ap¬ 
plicant  will  not  be  able  to  complete  the  Project 
described  in  this  offer  for  the  sum  allotted;  by  the 
Government,  or  that  the  Applicant  will  not  be  able 
to  obtain  any  funds  which,  in  addition  to  such  sum, 
shall  be  necessary  to  complete  the  Project;; 
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(e)  Plans  and  Specifications  and  Certificate  of 
Purposes. — If  the  Applicant  shall  not  have  filed 
with  the  Government  plans  and  specifications  for  the 
Project  accompanied  by  a  certificate  of  purposes 
setting  out  in  detail  the  amounts  and  purposes  of 
the  expenditures  which  the  Applicant  proposes  to 
make  in  connection  with  the  Project,  and  the  Gov¬ 
ernment  shall  not  have  accepted  such  plans  and 
specifications  and  such  certificate  of  purposes  as 
showing  that  the  Project  w7ill  be  constructed  in  such 
a  manner  as  to  provide  reasonable  security  for  the 
loan  to  be  made  by  the  Government  and  to  comply 
with  Title  II  of  the  National  Industrial  Pecoverv 

mJ 

Act  in  all  other  respects. 

5.  Interest  of  Member  of  Congress. — No  Member 
of  or  Delegate  to  the  Congress  of  the  United  States 
of  America  shall  be  allowed  to  participate  in  the 
funds  made  available  for  the  construction  of  the 
Project  or  to  any  benefit  arising  therefrom. 

6.  Bonus  or  Commission. — The  Applicant  shall 
not  pay  any  bonus  or  commission  for  the  purpose 
of  obtaining  an  approval  of  the  application. 

7.  Information. — The  Applicant  shall  furnish  the 
Government  with  reasonable  information  and  data 
concerning  the  construction,  cost,  and  progress  of 
the  work.  Upon  request  the  Applicant  shall  also 
furnish  the  Government,  and  any  purchaser  from 
the  Government  of  at  least  25  percent  of  the  bonds, 
with  adequate  financial  statements  and  other  rea¬ 
sonable  information  and  data  relating  to  the 
Applicant. 

8.  Bond  Circular. — The  Applicant  shall  furnish 
all  such  information  in  proper  form  for  the  prep¬ 
aration  of  a  bond  circular  and  shall  take  all  such 
steps  as  the  Government  or  any  purchaser  or  pur¬ 
chasers  from  the  Government  of  not  less  than  25 
percent  of  the  bonds  may  reasonably  require  to  aid 
in  the  sale  by  the  Government  or  any  such  pur¬ 
chaser  or  purchasers  of  any  or  all  of  the  bonds. 

9.1  Insurance. — The  Applicant  shall  carry  rea¬ 
sonable  and  adequate  insurance  upon  the  completed 
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Project  or  any  completed  part  thereof  accepted  by 
the  Applicant  or  the  system  of  which  the  Project 
is  a  part. 

10.  Name  of  Project. — The  Applicant  shall  not 
name  the  Project  for  any  living  person. 

11.  Grant  and  Bond  Payments. — (a)  Advance 
Grant. — Upon  receipt  of  this  offer,  the  Applicant 
may  request  an  advance  on  account  of  the  grant  in 
an  amount  not  exceeding  5  percent  of  the  estimated 
cost  of  labor  and  materials  to  be  employed  on  the 
Project.  This  advance  grant  may  be  used  for  pay¬ 
ing  architectural,  engineering,  and  planning  fees, 
costs  of  surveys,  borings  and  other  preliminary  in¬ 
vestigations,  cost  of  preparation  of  plans,  specifi¬ 
cations  and  other  forms  of  proposed  contract 
documents,  and  cost  of  advertisements  for  bids  for 
contracts,  and  the  printing  of  the  bonds,  but  not 
in  payment  for  the  acquisition  of  lands,  easements, 
or  rights-of-way.  The  request  for  this  advance 
grant  shall  be  accompanied  by  a  signed  certificate 
of  purposes  in  which  shall  appear  in  reasonable 
detail  the  purposes  for  which  such  advance  grant 
will  be  used. 

(b)  Payment  of  Bonds. — A  requisition  request¬ 
ing  the  Government  to  take  up  and  pay  for  bonds 
will  be  honored  as  soon  as  possible  after  such  bonds 
are  ready  for  delivery,  if  the  bond  transcript  and 
other  documents  supporting  such  requisitions  are 
complete. 

(c)  Intermediate  Grant  Requisitions. — Simul¬ 
taneously  with  the  delivery  of  and  payment  for  the 
bonds  by  the  Government,  or,  when  bonds  are  taken 
up  and  paid  for  in  more  than  one  installment, 
simultaneously  with  the  delivery  of  and  payment  for 
the  final  installment,  if  the  Applicant  has  so  requisi¬ 
tioned  and  if  such  requisition  is  accompanied  by  a 
signed  certificate  of  purposes  showing  in  reasonable 
detail  the  purposes  for  which  the  funds  will  be  used, 
and  that  such  funds  will  be  used  for  items  properly 
included  as  part  of  the  cost  of  the  Project,  the  Gov- 
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eminent  will  make  a  grant  of  an  amount  repre¬ 
senting  the  difference  between  the  advance  grant 
and  an  amount  equal  to  15  percent  of  said  pre¬ 
viously  estimated  cost  of  labor  and  materials  to  be 
employed  upon  the  Project.  When  the  Project 
shall  be  approximately  70  percent  completed  the 
Applicant  may  file  its  requisition  for  an  additional 
grant  in  an  amount  which,  together  with  the 
amount  previously  paid  on  account  of  the  grant,  is 
equal  to  30  percent  of  the  cost  of  labor  and  mate¬ 
rials  theretofore  employed  on  the  Project,  but  in 
no  event  in  an  amount  exceeding  the  amount  set 
forth  in  paragraph  3  hereof. 

The  intermediate  grant  requisitions  will  be 
honored  if  the  documents  necessary  to  support  such 
requisitions  are  complete  and  work  on  the  Project 
has  progressed  in  accordance  with  the  provisions 
of  this  offer  relating  thereto. 

(d)  Final  Grant  Payment. — At  any  time  after 
completing  the  Project,  the  Applicant  may  file  a 
requisition  requesting  the  remainder  of  the  grant 
which,  together  with  all  previous  payments  on  ac¬ 
count  of  such  .grant,  shall  be  an  amount  not  in 
excess  of  30  percent  of  the  actual  cost  of  labor  and 
materials  employed  upon  the  Project,  and  not  to 
exceed,  in  any  event,  the  amount  of  the  grant  set 
forth  in  paragraph  3  hereof.  The  final  grant 
requisition  will  be  honored  if  the  documents  neces¬ 
sary  to  support  it  are  complete  and  work  on  the 
Project  has  been  completed  in  accordance  with  the 
provisions  of  this  offer  relating  thereto. 

(e)  Construction  Account. — A  separate  account 
or  accounts  (herein  collectively  called  the  “Con¬ 
struction  Account”)  shall  be  set  up  in  a  bank  or 
banks  which  are  members  of  the  Federal  Deposit 
Insurance  Corporation  and  of  the  Federal  Reserve 
System.  The  advance  grant,  the  intermediate 
grants,  the  proceeds  from  the  sale  of  the  bonds  (ex¬ 
clusive  of  accrued  interest  and  an  amount,  if  any, 
representing  interest  during  construction),  the 
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filial  grant,  and  any  other  moneys  which  shall  be 
required  in  addition  to  the  foregoing,  to  pay  the 
cost  of  constructing  the  Project  shall  be  deposited 
in  the  Construction  Account,  promptly  upon  the 
receipt  thereof.  All  accrued  interest  paid  by  the 
Government  at  the  time  of  delivery  of  the  bonds 
shall  be  paid  into  a  separate  account  (herein  called 
the  “Bond  Fund”).  Payments  for  the  construc¬ 
tion  of  the  Project  shall  be  made  only  from  the 
Construction  Account. 

(f)  Disbursement  of  Moneys  in  Construction 
Account. — Monevs  in  the  Construction  Account 
shall  be  expended  only  for  such  purposes  as  shall 
have  been  previously  specified  in  the  certificate  of 
purposes  filed  with  and  accepted  by  the  Government. 
All  moneys  remaining  in  the  Construction  Account 
after  all  costs  incurred  in  connection  with  the  Proj¬ 
ect  have  been  paid  shall  either  be  used  to  purchase 
bonds,  if  any  of  the  bonds  are  then  held  by  the 
Government,  or  be  transferred  to  the  Bond!  Fund. 

(g)  Use  of  Moneys  in  Bond  Fund. — Moneys  in 
the  Bond  Fund  shall  be  expended  solely  for  the 
purpose  of  paying  interest  on  and  principal  of 
bonds. 

12.  Construction  of  Project. — The  following  pol¬ 
icies  have  been  adopted  by  the  Federal  Emergency 
Administration  of  Public  Works  in  order  to  effec¬ 
tuate  the  purposes  of  Title  II  of  the  National  In¬ 
dustrial  Recovery  Act,  and  the  making  of  the  loan 
and  grant  herein  set  forth  shall  be  subject  to  the 
condition  that  the  Applicant,  in  the  exercise  of  its 
lawful  discretion,  shall  adopt  said  policies  and  com¬ 
ply  therewith  in  the  construction  of  the  Project: 

(a)  That  if  a  project  is  to  be  constructed  under 
contract,  contracts  should  be  awarded  to  the  lowest 
responsible  bidder  pursuant  to  public  advertise¬ 
ment  and  that  every  opportunity  be  given  for  free, 
open,  and  competitive  bidding  for  contracts  for 
construction  and  contracts  for  the  purchase  of 
materials  and  equipment. 
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(b)  That  the  use  in  the  specifications  or  other¬ 
wise  of  the  name  of  a  proprietary  product  or  the 
name  of  the  manufacturer  or  vendor  to  define  the 
material  or  product  required,  unless  such  name  is 
followed  by  the  term  “or  equal”,  is  considered  con¬ 
trary  to  the  policy  of  free,  open,  and  competitive 
bidding.  Where  such  a  specification  is  used  in 
lieu  of  descriptive  detail  of  substance  and  function, 
the  term  “or  equal”  is  to  be  literally  construed  so 
that  any  material  or  article  which  will  perform 
adequately  the  duties  imposed  by  the  general 
design  will  be  considered  satisfactory. 

(c)  That,  in  determining  the  lowest  bidder  for 
the  supplying  of  materials  and  equipment,  in  the 
interest  of  standardization  or  ultimate  economy, 
the  contract  may  be  awarded  to  other  than  the 
actual  lowest  bidder. 

(d)  That,  in  order  to  insure  completion  of  a  proj¬ 
ect  Within  the  funds  available  for  the  construction 
thereof,  faithful  performance  of  construction  con¬ 
tract  will  be  assured  by  requiring  performance 
bonds  written  in  an  amount  equal  to  100%  of  the 
contract  price  by  one  or  more  corporate  sureties 
financially  able  to  assume  the  risk  and  that  such 
bonds  will  be  further  conditioned  upon  the  pay¬ 
ment  of  all  persons  supplying  labor  and  furnishing 
materials  for  the  construction  of  such  project,  ex¬ 
cept  in  eases  in  which  it  is  required  by  the  laws  of 
Alabama  that  protection  for  labor  and  material 
men  be  provided  by  a  bond  separate  from  the  per¬ 
formance  bond.  In  such  latter  case,  a  performance 
bond  in  an  amount  equal  to  100%  of  the  contract 
price  supplemented  by  a  separate  labor  and  mate¬ 
rial  men’s  bond  in  an  amount  not  less  than  50%  of 
the  contract  price  will  be  adequate. 

(e)  That,  if  the  work  on  any  proposed  construc¬ 
tion  contract  is  hazardous,  the  contractor  will  be 
required  to  provide  public  liability  insurance  and 
property  damage  insurance  in  amounts  reasonably 
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sufficient  to  protect  the  contractor  and  each  sub¬ 
contractor. 

(f)  That  minimum  or  other  wage  rates  required 

to  be  predetermined  by  the  law  of  Alabama  or  local 
ordinance  shall  be  predetermined  by  the  applicant 
in  accordance  therewith,  and  incorporated  in  the 
appropriate  contract  documents.  In  the  absence  of 
applicable  law  or  ordinance,  the  applicant  shall 
predetermine  minimum  wage  rates,  in  accordance 
with  customary  local  rates,  for  all  the  trades  and 
occupations  to  be  employed  on  the  project,  and  in¬ 
corporate  them  in  the  appropriate  contract 
documents.  ; 

(g)  That  the  work  shall  be  commenced  as  quickly 
as  possible  after  funds  are  made  available  and  be 
continued  to  completion  with  all  practicable  dis¬ 
patch  in  an  efficient  and  economical  manner.! 

(h)  That  a  project  will  be  constructed  in  accord¬ 

ance  with  the  provisions  of  the  attached  Exhibit  A 
which  is  hereby  made  a  part  hereof ;  to  insure  this 
purpose  appropriate  provisions  will  be  |  incor¬ 
porated  in  all  contracts  (except  subcontracts)  for 
work  to  be  performed  at  the  site  of  the  project. 
(Exhibit  A  has  been  so  worded  that  the  provisions 
thereof,  may,  if  the  applicant  so  desires,  be  in¬ 
serted  verbatim  in  such  construction  contract  or 
contracts.)  ; 

13.  The  Administrator  and  the  Government  shall 
have  no  rights  or  power  of  any  kind  with  respect 
to  the  rates  to  be  fixed  or  charged  by  the  project, 
excepting  only  such  rights  as  they  may  have  as  a 
holder  of  such  bonds  under  the  Constitution  and 
laws  of  Alabama  and  the  lawful  proceedings;  of  the 
Applicant,  taken  pursuant  thereto,  in  authorizing 
the  issuance  of  such  bonds. 

14.  This  offer  is  made  with  the  express  under¬ 
standing  that  neither  the  loan  nor  the  grant  herein 
described  is  conditioned  upon  compliance  by  the 
Applicant  with  any  conditions  not  expressly  set 
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forth  herein.  There  are  no  other  agreements  or 
understandings  between  the  Applicant  and  the 
Government  or  any  of  its  agencies  in  any  way 
relating  to  said  Project  or  to  the  financing  or  the 
construction  thereof. 

United  States  of  America, 

Federal  Emergency  Administrator 

of  Public  Works . 

By  Horatio  B.  Hackett, 

Assistant  Administrator. 


EXHIBIT  7 


LOAN  AND  GRANT  AGREEMENT  DATED  AS  OE  DECEMBER 
6,  1934,  BETWEEN  THE  CITY  OF  DECATUR,  MORGAN 
COUNTY,  ALABAMA  (HEREIN  CALLED  THE  “  BOR¬ 
ROWER  ”)  AND  THE  UNITED  STATES  OF  AMERICA 
(HEREIN  CALLED  THE  “  GOVERNMENT  ”) 

Docket  No.  65S7 
PART  ONE 

1.  Purpose  of  Agreement . — Subject  to  the  terms 

and  conditions  of  this  Loan  and  Grant  Agreement 
(herein  called  the  “ Agreement”)  the  Government 
will,  by  loan  and  grant  not  exceeding  in  the  aggre¬ 
gate  the  sum  of  $350,000  (herein  called  the  ‘I4  Allot¬ 
ment”)  aid  the  Borrower  in  financing  a  project 
(herein  called  the  “ Project”)  consisting  of  the  con¬ 
struction  of  an  electrical  distribution  system,  in¬ 
cluding  the  low  side  of  the  substation  and  equip¬ 
ment,  all  pursuant  to  the  Borrower’s  application 
(herein  called  the  “Application”),  P.  W.  A. 
Docket  No.  6587,  Title  II,  of  the  National  Indus¬ 
trial  Recovery  Act  (herein  called  the  “Act”)  and 
the  Constitution  and  Statutes  of  the  State  of  Ala¬ 
bama  (herein  called  the  “State”),  including  par¬ 
ticularly  Act  107,  General  Acts  of  Alabaiha,  ap¬ 
proved  "April  6,  1933.  ; 

2.  Amount  and  Method  of  Making  Loan . — The 
Borrower  will  sell  and  the  Government  will  buy, 
at  the  principal  amount  thereof  plus  accrued  inter¬ 
est,  $268,000  aggregate  principal  amount  j  of  the 
bonds  described  below  (herein  called  the  “Bonds”) 
less  such  amount  of  the  Bonds,  if  any,  as  the  Bor¬ 
rower  may  sell  to  purchasers  other  than  the  Gov¬ 
ernment. 

(a)  Designation. — Electric  System  Revenue 

Bond. 
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(b)  Authorized  Amount. — $268,000. 

(e)  Type. — Special  obligation,  serial,  coupon 
bonds. 

(d)  Registration. — Registerable,  at  the  option  of 
the  bolder,  as  to  principal  only. 

(e)  Date. — September  1,  1934. 

(f)  Interest. — At  the  rate  of  4  percent  per  an¬ 
num  payable  on  March  1,  1935,  and  semiannually 
thereafter  on  September  1  and  March  1  in  each 


year. 

(g)  Maturities. — Payable  on  September  1  in 
years  and  amounts  as  follows : 


r: 

Amount 

1937.  _ 

__  9,000 

193S _ _ 

_  9, 000 

1939 _ 

_  9, 000 

1940  „  _ 

_  _  9, 000 

1941 _ 

_  _  12,  000 

1942 _ 

_  12,000 

1943 _ 

_  _  14,000 

1944  _  _  __ 

_  .  14,000 

1945.  _ 

_  .  18,000 

r : 

Amount 

1946 _ 

__  „  $18,000 

1947  _  . 

_  _  IS,  000 

194S  —  . 

_  18. 000 

1949 _ 

_  18, 000 

1950  _  _ 

18,  000 

1951 

_  18, 000 

1952 _  . 

__  __  IS,  000 

1953  _ 

_  —  IS,  000 

1954 _ _  . 

_  18, 000 

(h)  Security. — Special  obligations  of  the  Bor¬ 
rower,  payable  solely  from  and  secured  only  by  a 
first  pledge  of  the  revenues  derived  from  the  opera¬ 
tion  of  the  Project,  after  provision  only  for  the 
reasonable  cost  of  operation  and  maintenance 
thereof. 

(i)  Place  and  Medium  of  Payment. — Payable,  in 
any  coin  or  currency  which,  on  the  respective  dates 
of  payment  of  the  principal  of  and  interest  on  the 
Bonds,  is  legal  tender  for  the  payment  of  public  and 
private  debts,  at  the  office  of  the  City  Treasurer  of 
the  City  of  Decatur,  Decatur,  Alabama,  or,  at  the 
option  of  the  holder,  at  a  bank  or  trust  company  in 
Borough  of  Manhattan,  City  and  State  of  New 
York. 

(  j )  Denominat  i on. — $1 ,000. 

3.  Amount  and  Method  of  Making  Grant. — The 
Government  will  make  and  the  Borrower  will  ac¬ 
cept,  whether  or  not  any  or  all  of  the  Bonds  are  sold 
to  purchasers  other  than  the  Government,  a  grant 
(herein  called  the  “ Grant”)  in  an  amount  equal  to 
30  per  centum  of  the  cost  of  the  labor  and  materials 
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employed  upon  the  Project.  The  determination  by 
the  Federal  Emergency  Administrator  of: Public 
Works  (herein  called  the  “ Administrator”)  of  the 
cost  of  the  labor  and  materials  employed  upon  the 
Project  shall  be  conclusive.  The  Government  will 
make  part  of  the  Grant  by  payment  of  money  and 
the  remainder  of  the  Grant  by  cancellation  of 
Bonds  or  interest  coupons  or  both.  If  all  of  the 
Bonds  are  sold  to  purchasers  other  than  tfye  Gov¬ 
ernment,  the  Government  will  make  the;  entire 
Grant  by  payment  of  money.  In  no  event  shall  the 
Grant,  whether  made  partly  by  payment  of  money 
and  partly  by  cancellation,  or  wholly  by  payment 
of  money,  be  in  excess  of  $100,000. 

4.  Bo'nd  Proceedings. — When  the  Agreement  has 
been  executed,  the  Borrower  (unless  it  has  already 
done  so)  shall  promptly  take  all  proceedings  neces¬ 
sary  for  the  authorization  and  issuance  of  the 
Bonds. 

5.  Bond  and  Grant  Requisitions. — From  time  to 

time  after  the  execution  of  this  Agreement,  the 
Borrower  shall  file  a  requisition  with  the  Govern¬ 
ment  requesting  the  Government  to  take  up  and 
pay  for  Bonds  or  to  make  a  payment  on  account 
of  the  Grant.  Each  requisition  shall  be  accom¬ 
panied  by  such  documents  as  may  be  requested  by 
the  Administrator  (a  requisition  together  with 
such  documents  being  herein  collectively  called  a 
“Requisition”).  ; 

6.  Bond  Purchases. — If  a  Requisition  request¬ 
ing  the  Government  to  take  up  and  pay  for  Bonds  is 
satisfactory  in  form  and  substance  to  the  Adminis¬ 
trator,  the  Government,  within  a  reasonable  time 
after  the  receipt  of  such  Requisition,  will  take  up 
and  pay  for  Bonds,  having  maturities  satisfactory 
to  the  Administrator,  in  such  amount  as  will  pro¬ 
vide,  in  the  judgment  of  the  Administrator,  suffi¬ 
cient  funds  for  the  construction  of  the  Project  for 
a  reasonable  period.  Payment  for  such  Bonds  shall 
be  made  at  a  Federal  Reserve  Bank  to  be;  desig¬ 
nated  by  the  Administrator  or  at  such  other  place 
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or  places  as  the  Administrator  may  designate, 
against  delivery  by  the  Borrower  of  such  Bonds, 
having  all  unmatured  interest  coupons  attached 
thereto,  together  with  such  documents  as  may  be 
requested  by  the  Administrator.  The  Government 
shall  be  under  no  obligation  to  take  up  and  pay  for 
Bonds  beyond  the  amount  which  in  the  judgment  of 
the  Administrator  is  needed  by  the  Borrower  to 
complete  the  Project. 

7.  Grant  by  Payment  of  Money. — If  a  Requisi¬ 
tion  requesting  the  Government  to  make  a  payment 
on  account  ofthe  Grant  is  satisfactory  in  form  and 
substance  to  the  Administrator,  the  Government 
will  pay  to  the  Borrower  at  such  place  or  places 
as  the  Administrator  may  designate  against  deliv¬ 
ery  by  the  Borrower  of  its  receipt  therefor,  a  sum 
of  money  equal  to  the  difference  between  the  aggre¬ 
gate  amount  previously  paid  on  account  of  the 
Grant,  and 

(a)  25  per  centum  of  the  cost  of  the  labor  and 
materials  shown  in  the  Requisition  to  have  been 
employed  upon  the  Project  if  the  Requisition 
shows  that  the  Project  has  not  been  completed,  or 

(b)  30  per  centum  of  the  cost  of  such  labor  and 
materials  if  the  Requisition  shows  that  the  Proj¬ 
ect  has  been  completed  and  that  all  costs  incurred 
in  connection  therewith  have  been  determined. 

Provided,  however,  that  the  part  of  the  Grant 
made  by  payment  of  money  to  the  Borrower  shall 
not  be  in  excess  of  the  difference  between  the  Al¬ 
lotment  and  the  amount  paid  (not  including  the 
amount  paid  as  accrued  interest)  for  the  Bonds 
taken  up  by  the  Government.  The  Government 
reserves  the  right  to  make  any  part  of  the  Grant 
by  cancellation  of  Bonds  or  interest  coupons  or 
both  rather  than  by  payment  of  money  if,  in  the 
judgment  of  the  Administrator,  the  Borrower  does 
not  need  the  money  to  pay  costs  incurred  in  con¬ 
nection  with  the  construction  of  the  Project. 

8.  Grant  by  Cancellation  of  Bonds . — If  the  Bor¬ 
rower,  within  a  reasonable  time  after  the  comple- 
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tion  of  the  Project,  shall  have  filed  a  Requisition, 
satisfactory  in  form  and  substance  to  the  Adminis¬ 
trator,  then  the  Government  will  cancel  such  Bonds 
and  interest  coupons  as  may  be  selected  by  I  the  Ad¬ 
ministrator  in  an  aggregate  amount  equal  (as 
nearly  as  may  be)  to  the  difference  between  30  per 
centum  of  the  cost  of  the  labor  and  materials  em¬ 
ployed  upon  the  Project  and  the  part  of  the  Grant 
made  by  payment  of  money.  The  Government  will 
hold  Bonds  or  interest  coupons  for  such  reasonable 
time  in  an  amount  sufficient  to  permit  compliance 
with  provisions  of  this  Paragraph,  unless  payment 
of  such  difference  shall  have  been  otherwise  pro¬ 
vided  for  by  the  Government.  ; 

9.  Grant  Advances. — At  any  time  after  the  exe¬ 

cution  of  this  Agreement  the  Government  may, 
upon  request  of  the  Borrower,  if  in  the  judgment  of 
the  Administrator  the  circumstances  so  warrant, 
make  advances  to  the  Borrower  on  accouht  of  the 
Grant,  but  such  advances  shall  not  be  in  excess  of 
30  per  centum  of  the  cost  of  the  labor  and  materials 
to  be  employed  upon  the  Project,  as  estimated  by 
the  Administrator.  j 

10.  Deposit  of  Bond  Proceeds  and  Grant;  Bond 
Fund;  Construction  Accounts. — The  Borrower 
shall  deposit  all  accrued  interest  which  it; receives 
from  the  sale  of  the  Bonds  at  the  time  of  the  pay¬ 
ment  therefor  and  any  payment  on  account  of  the 
Grant  which  may  be  made  under  the  provisions  of 
Paragraph  8,  Part  One,  hereof,  into  an  interest 
and  bond  retirement  fund  account  (herein  called 
the  “Bond  Fund”)  promptly  upon  the  receipt  of 
such  accrued  interest  or  such  payment  on  account 
of  the  Grant.  It  will  deposit  the  remaining  pro¬ 
ceeds  from  the  sale  of  the  Bonds  (whether  such 
Bonds  are  sold  to  the  Government  or  other  pur¬ 
chasers)  and  the  part  of  the  Grant  made  bv  pay¬ 
ment  of  money  under  the  provisions  of  Paragraph 
7,  Part  One,  hereof,  promptly  upon  the  receipt  of 
such  proceeds  or  payments  in  a  separate  account  or 
accounts  (each  of  such  separate  accounts  herein 
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called  a  “Construction  Account”),  in  a  bank  or 
banks  which  are  members  of  the  Federal  Reserve 
System  and  of  the  Federal  Deposit  Insurance  Cor¬ 
poration  and  which  shall  be  satisfactory  at  all  times 
to  the  Administrator. 

11.  Disbursement  of  Monies  in  Construction 
Accounts  and  in  Bond  Fund. — The  Borrower  shall 
expend  the  monies  in  a  Construction  Account  only 
for  such  purposes  as  shall  have  been  previously 
specified  in  Requisitions  filed  with  the  Government 
and  approved  by  the  Administrator.  Any  monies 
remaining  unexpended  in  any  Construction  Ac¬ 
count  after  the  completion  of  the  Project  which 
are  not  required  to  meet  obligations  incurred  in 
connection  with  the  construction  of  the  Project 
shall  either  be  paid  into  the  Bond  Fund,  or  said 
monies  shall  be  used  for  the  purchase  of  such  of 
the  Bonds  as  are  then  outstanding  at  a  price  not 
exceeding  the  principal  amount  thereof  plus  ac¬ 
crued  interest.  Any  Bonds  so  purchased  shall  be 
cancelled  and  no  additional  Bonds  shall  be  issued 
in  lieu  thereof.  The  monies  in  the  Bond  Fund 
shall  be  used  solely  for  the  purpose  of  paying 
interest  on  and  principal  of  the  Bonds. 

12.  Other  Financial  Aid  f  rom  the  Government. — 
If  the  Borrower  shall  receive  any  funds  (other 
than  (hose  received  under  this  Agreement)  directly 
or  indirectly  from  the  Government,  or  any  agency 
or  instrumentality  thereof,  to  aid  in  financing  the 
construction  of  the  Project,  to  the  extent  that  such 
funds  are  so  received  the  Grant  shall  be  reduced, 
and  to  the  extent  that  such  funds  so  received  exceed 
the  part  of  the  Grant  which  would  otherwise  be 
made  by  payment  of  money,  the  aggregate  prin¬ 
cipal  amount  of  Bonds  to  be  purchased  by  the 
Government  shall  be  reduced. 

13.  Conditions  Precedent  to  the  Government’s 
Obligations. — The  Government  shall  be  under  no 
obligation  to  pay  for  any  of  the  Bonds  or  to  make 
anv  Grant: 


77 


(a)  Financial  Condition  and  Budget. — If,  in  the 
judgment  of  the  Administrator,  the  financial  con¬ 
dition  of  the  Borrower  shall  have  changed  unfa¬ 
vorably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government1*  or  the 
Borrower  shall  have  failed  to  balance  its  budget 
satisfactorilv  or  shall  have  failed  to  take  action 
reasonably  designed  to  bring  the  ordinary  current 
expenditures  of  the  Borrower  within  the  prpdently 
estimated  revenues  thereof ; 

(b)  Cost  of  Project. — If  the  Administrator  shall 
not  be  satisfied  that  the  Borrower  will  be  able  to 
complete  the  Project  for  the  sum  of  $350;000,  or 
that  the  Borrower  will  be  able  to  obtain,  in  a  man¬ 
ner  satisfactory  to  the  Administrator,  any  addi¬ 
tional  funds  which  the  Administrator  shall  esti¬ 
mate  to  be  necessary  to  complete  the  Project; 

(c)  Compliance. — If  the  Administrator  shall  not 

be  satisfied  that  the  Borrower  has  complied  with 
all  the  provisions  contained  in  this  Agreement  or 
in  the  proceedings  authorizing  the  issuance  of  the 
Bonds,  theretofore  to  be  complied  with  by  the 
Borrower ;  j 

(d)  Legal  Matters . — If  the  Administrator  shall 
not  be  satisfied  as  to  all  legal  matters  and  proceed¬ 
ings  affecting  the  Bonds,  the  security  therefor  or 
the  construction  of  the  Project; 

(e)  Representations. — If  any  representation 
made  by  the  Borrower  in  this  Agreement  of  in  the 
Application  or  in  any  supplement  thereto  or 
amendment  thereof,  or  in  any  document  submitted 
to  the  Government  by  the  Borrower  shall  be  found 
by  the  Administrator  to  be  incorrect  or  incomplete 
in  any  material  respect. 

(f  )  Rate  and  Bond  Ordinances. — If  the  ordinance 
providing  for  the  fixing  and  maintenance  of  rates 
and  collection  of  charges  for  the  facilities  and  serv¬ 
ices  afforded  by  the  Project  and  the  Ordinance  pro¬ 
viding  for  the  authorization,  issuance,  and  sale  of 
the  Bonds,  and  the  use  of  the  revenues  derived 
from  the  operation  of  the  Project,  shall  not  be 
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called  a  “ Construction  Account’’)?  in  a  bank  or 
banks  which  are  members  of  the  Federal  Reserve 
System  and  of  the  Federal  Deposit  Insurance  Cor¬ 
poration  and  which  shall  be  satisfactory  at  all  times 
to  the  Administrator. 

11.  Disbursement  of  Monies  in  Construction 
Accounts  and  in  Bond  Fund. — The  Borrower  shall 
expend  the  monies  in  a  Construction  Account  only 
for  such  purposes  as  shall  have  been  previously 
specified  in  Requisitions  filed  with  the  Government 
and  approved  by  the  Administrator.  Any  monies 
remaining  unexpended  in  any  Construction  Ac¬ 
count  after  the  completion  of  the  Project  which 
are  not  required  to  meet  obligations  incurred  in 
connection  with  the  construction  of  the  Project 
shall  either  be  paid  into  the  Bond  Fund,  or  said 
monies  shall  be  used  for  the  purchase  of  such  of 
the  Bonds  as  are  then  outstanding  at  a  price  not 
exceeding  the  principal  amount  thereof  plus  ac¬ 
crued  interest.  Any  Bonds  so  purchased  shall  be 
cancelled  and  no  additional  Bonds  shall  be  issued 
in  lieu  thereof.  The  monies  in  the  Bond  Fund 
shall  be  used  solely  for  the  purpose  of  paying 
interest  on  and  principal  of  the  Bonds. 

12.  Other  Financial  Aid  f  rom  the  Government. — 
If  the  Borrower  shall  receive  any  funds  (other 
than  those  received  under  this  Agreement)  directly 
or  indirectly  from  the  Government,  or  any  agency 
or  instrumentality  thereof,  to  aid  in  financing  the 
construction  of  the  Project,  to  the  extent  that  such 
funds  are  so  received  the  Grant  shall  be  reduced, 
and  to  the  extent  that  such  funds  so  received  exceed 
the  part  of  the  Grant  which  would  otherwise  be 
made  by  payment  of  money,  the  aggregate  prin¬ 
cipal  amount  of  Bonds  to  be  purchased  by  the 
Government  shall  be  reduced. 

13.  Conditions  Precedent  to  the  Government’s 
Obligations. — The  Government  shall  be  under  no 
obligation  to  pay  for  any  of  the  Bonds  or  to  make 
anv  Grant: 
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(a)  Financial  Condition  and  Budget. — If,  in  the 
judgment  of  the  Administrator,  the  financial  con¬ 
dition  of  the  Borrower  shall  have  changed  unfa¬ 
vorably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government,  or  the 
Borrower  shall  have  failed  to  balance  its: budget 
satisfactorily  or  shall  have  failed  to  takO  action 
reasonably  designed  to  bring  the  ordinary  current 
expenditures  of  the  Borrower  within  the  prudently 
estimated  revenues  thereof  ; 

(b)  Cost  of  Project. — If  the  Administrator  shall 
not  be  satisfied  that  the  Borrower  will  be 1  able  to 


complete  the  Project  for  the  sum  of  $350|000,  or 
that  the  Borrower  will  be  able  to  obtain,  in  |  a  man¬ 


ner  satisfactory  to  the  Administrator,  any  addi¬ 
tional  funds  which  the  Administrator  shall  esti¬ 


mate  to  be  necessary  to  complete  the  Project; 

(c)  Compliance. — If  the  Administrator  shall  not 
be  satisfied  that  the  Borrower  has  complied  with 
all  the  provisions  contained  in  this  Agreement  or 
in  the  proceedings  authorizing  the  issuance  of  the 
Bonds,  theretofore  to  be  complied  with  by  the 
Borrower; 

(d)  Legal  Matters. — If  the  Administrator  shall 
not  be  satisfied  as  to  all  legal  matters  and  proceed¬ 
ings  affecting  the  Bonds,  the  security  therefor  or 
the  construction  of  the  Project; 

(e)  Representations. — If  any  representation 
made  by  the  Borrower  in  this  Agreement  or  in  the 
Application  or  in  any  supplement  thereto  or 
amendment  thereof,  or  in  any  document  submitted 
to  the  Government  by  the  Borrower  shall  be  found 
by  the  Administrator  to  be  incorrect  or  incomplete 
in  any  material  respect. 

(f  )  Rate  and  Bond  Ordinances. — If  the  ordinance 
providing  for  the  fixing  and  maintenance  Of  rates 
and  collection  of  charges  for  the  facilities  and  serv¬ 
ices  afforded  by  the  Project  and  the  Ordinance  pro¬ 
viding  for  the  authorization,  issuance,  and  sale  of 
the  Bonds,  and  the  use  of  the  revenues  derived 
from  the  operation  of  the  Project,  shall  not  be 
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satisfactory  in  form  and  substance  to  the  Admin¬ 
istrator  ; 

(g)  Tennessee  Valley  Authority  Contract . — If 
the  Borrower  shall  not  execute  a  valid  contract 
satisfactoiy  to  the  Administrator,  between  the  Bor¬ 
rower  and  the  Tennessee  Valley  Authority,  under 
the  terms  of  which  the  Tennessee  Valley  Authority 
will  supply  electrical  energy  to  the  Borrower,  will 
permit  the  Borrower  to  charge  such  rates,  in  accord 
with  the  provisions  of  the  Act  and  Ordinance 
authorizing  the  issuance  of  the  Bonds,  as  may  be 
reasonably  necessary  to  pay  the  cost  of  operation 
and  maintenance  of  the  Project  and  the  principal 
of  and  interest  upon  the  Bonds,  and  to  provide  a 
reserve  for  new  construction  and  contingencies,  and 
will  specifically  permit  the  Borrower  to  apply  and 
keep  in  effect  for  the  first  year  of  operation  of  the 
Project,  and  longer  if  necessary  for  the  foregoing 
purposes,  a  surcharge  of  10%  on  the  domestic,  com¬ 
mercial,  and  industrial  resale  rate  schedule  of  the 
Tennessee  Valley  Authority,  and  for  at  least  the 
three  succeeding  years  a  surcharge  of  10%  on  the 
commercial  and  industrial  resale  rate  schedule  of 
the  Tennessee  Valley  Authority. 

14.  Accounts  and  Statements. — So  long  as  any  of 
the  Bonds  are  held  by  the  Government,  the  Bor¬ 
rower  will  furnish  to  the  Government,  not  later 
than  30  days  after  the  close  of  each  six  months’ 
fiscal  period,  complete  operating  and  income  state¬ 
ments  of  the  electric  system  in  reasonable  detail 
covering  such  six  months’  period,  and,  not  more 
than  60  days  after  the  close  of  each  fiscal  year, 
complete  financial  statements  of  the  electric  system 
and  the  Borrower  covering  such  fiscal  year,  certified 
by  independent  auditors. 

PART  TWO 

In  consideration  of  the  grant,  the  borrower  cove¬ 
nants  that: 

1.  Construction  work. — All  work  on  the  project 
shall  be  done  subject  to  the  rules  and  regulations 
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adopted  by  the  Administrator  to  carry  out  the  pur¬ 
poses  and  control  the  administration  of  the  Act. 
The  following  rules  and  regulations  as  set  out  in 
Bulletin  No.  2,  Nonfederal  Projects  revised  March 
3,  1934,  entitled  “P.  W.  A.  Requirements  as  to 
Bids,  Contractors7  Bonds,  and  Contract,;  Wage, 
and  Labor  Provisions  and  General  Instructions 
•  as  to  Applications  and  Loans  and  Grants”,  shall 
be  incorporated  verbatim  in  all  construction  con¬ 
tracts  for  work  on  the  project  (in  such  construc¬ 
tion  contracts  all  blank  spaces  shall  be  filled  in  as 
provided  in  said  Bulletin)  :  I 

“ 1 .  (a)  Convict  labor. — No  convict  labor  shall  be 
employed  on  the  project,  and  no  materials  manu¬ 
factured  or  produced  by  convict  labor  shall  be  used 
on  the  project.  j 

“(b)  Thirty-hour  week. — Except  in  executive, 
administrative,  and  supervisory  positions,  so  far  as 
practicable  and  feasible  in  the  judgment  of  the 
Government  engineer,  no  individual  directly  em¬ 
ployed  on  the  project  shall  be  permitted  to  work 
more  than  8  hours  in  any  1  day  nor  more  than  30 
hours  in  any  1  week:  Provided,  That  this  clause 
shall  be  construed  to  permit  working  time  lost  be¬ 
cause  of  inclement  weather  or  unavoidable  delays 
in  any  1  week  to  be  made  up  in  the  succeeding  20 
days. 

“(c)  No  work  shall  be  permitted  on  Sundays  or 
legal  holidays  except  in  cases  of  emergency.  I 
“2.  Wages. — (a)  All  employees  directly  em¬ 
ployed  on  this  work  shall  be  paid  just  and  reason¬ 
able  wages  which  shall  be  compensation  sufficient 
to  provide,  for  the  hours  of  labor  as  limited,  a 
standard  of  living  in  decency  and  comfort.  Such 
wages  shall  in  no  event  be  less  than  the  minimum 
hourly  wage  rates  for  skilled  and  unskilled  labor 
prescribed  by  the  Administrator  for  the  zone  or 
zones  in  which  the  work  is  to  be  done,  viz : 

Skilled  labor _ i 

Unskilled  labor _ i 


80 


“(b)  In  the  event  that  the  prevailing  hourly 
rates  prescribed  under  collective  agreements  or 
understandings  between  organized  labor  and  em¬ 
ployers  in  effect  on  April  30,  1933,  shall  be  above 
the  minimum  rates  specified  above,  such  agreed 
wage  rates  shall  apply:  Provided,  That  such 
agreed  wage  rates  shall  be  effective  for  the  period 
of  this  contract,  but  not  to  exceed  12  months  from 
the  date  of  the  contract. 

“(c)  The  above  designated  minimum  rates  are 
not  to  be  used  in  discriminating  against  assistants, 
helpers,  apprentices,  and  serving  laborers  who 
work  and  serve  skilled  journeymen  mechanics  and 
who  are  not  to  be  termed  as  ‘unskilled  laborers.’ 

“(d)  The  provisions  of  this  contract  relating  to 
hours  and  minimum  wage  rates  for  labor  directly 
employed  on  the  project  shall  for  the  purposes  of 
this  contract,  to  the  extent  applicable,  supersede 
the  terms  of  any  code  adopted  under  Title  I  of  the 
act  permitting  longer  hours  or  lower  minimum 
wage  rates. 

“(e)  All  employees  shall  be  paid  in  full  not  less 
often  than  once  each  week  and  in  lawful  money  of 
the  United  States,  unless  otherwise  permitted  by 
the  Government  engineer,  in  the  full  amount  ac¬ 
crued  to  each  individual  at  the  time  of  closing  of 
the  pay  rolls,  which  shall  be  at  the  latest  date  prac¬ 
ticable  prior  to  the  date  of  payment,  and  there  shall 
be  no  deductions  or  rebates  on  account  of  goods 
purchased,  rent,  or  other  obligations,  but  such  obli¬ 
gations  shall  be  subject  to  collection  only  by  legal 
process:  Provided,  however,  That  this  clause  shall 
not  be  construed  to  prohibit  the  making  of  deduc¬ 
tions  for  premiums  for  compensation  and  medical 
aid  insurance,  in  such  amounts  as  are  authorized  by 

the  laws  of - to  be  paid  by 

employees,  in  those  cases  in  winch,  after  the  making 
of  the  deductions,  the  wage  rates  will  not  be  lower 
than  the  minimum  wage  rates  herein  established. 

“(f)  A  clearly  legible  statement  of  all  wage 
rates  to  be  paid  the  several  classes  of  labor  em- 
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ployed  on  the  work,  together  with  a  statement  of 
the  deductions  therefrom  for  premiums  for  work¬ 
men’s  compensation  and/or  medical  aid  insurance 

authorized  by  the  laws  of - I _ , 

should  such  deductions  be  made,  shall  be  posted  in 
a  prominent  and  easily  accessible  place  at  the  site 
of  the  work,  and  there  shall  be  kept  a  true  and 
accurate  record  of  the  hours  worked  by  and  the 
wages,  exclusive  of  all  authorized  deductions,  paid 
to  each  employee,  and  the  engineer  inspector  shall 
be  furnished  with  a  sworn  statement  thereof  on 
demand. 

“(g)  The  Board  of  Labor  Review  (herein  called 
the  “Board”)  shall  hear  all  labor  issues  arising 
under  the  operation  of  this  contract  and  such  issues 
as  may  result  from  fundamental  changes  in  eco¬ 
nomic  conditions  during  the  life  of  this  contract. 

“(h)  The  minimum  wage  rates  herein  estab¬ 
lished  shall  be  subject  to  change  by  the  Adminis¬ 
trator  on  recommendation  of  the  Board.  '  In  the 
event  that,  as  a  result  of  fundamental  changes  in 
economic  conditions,  the  Administrator,  acting  on 
such  recommendation,  from  time  to  time  establishes 
different  minimum  wage  rates  (referred  to  in  para¬ 
graph  2  (a),  (b),  and  (c)  hereof)  all  contracts  for 
work  on  the  project  shall  be  adjusted  accordingly 
by  the  parties  thereto  so  that  the  contract  price  to 
the  contractor  under  any  contract  or  to  any  subcon¬ 
tractor  under  any  subcontract  shall  be  increased  by 
an  amount  equal  to  any  such  increased  ;cost,  or 
decreased  in  an  amount  equal  to  such  decreased 
cost.  | 

“(i)  Engineers,  architects,  and  other:  profes¬ 
sional  and  subprofessional  employees  engaged  in 
duties  normally  done  at  the  site  of  the  project  shall 
receive  at  least  the  prevailing  rates  for  the  various 
types  of  service  to  be  rendered,  provided  that  in  no 
ease  shall  professional  employees  receive  less  than 
the  following  weekly  compensation  for  40  hours  or 
less  irrespective  of  the  number  of  hours  employed : 

35348—35 - 6 
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$36.00  in  the  northern  zone;  $33.00  in  the  central 
zone ;  and  $30.00  in  the  southern  zone.  Where  the 
working  week  is  longer  than  40  hours,  weekly  com¬ 
pensation  shall  be  increased  proportionally.  Com¬ 
pensation  under  this  paragraph  shall  be  subject 
to  the  approval  of  the  Government  Engineer. 

“3.  (a)  Labor  preferences. — Preference  shall  be 
given,  where  they  are  qualified,  to  ex-service  men 
with  dependents,  and  then  in  the  following  order : 
(1)  To  citizens  of  the  United  States  and  aliens 
who  have  declared  their  intention  of  becoming 
citizens,  who  are  bona  fide  residents  of  (political 

subdivision  and/or  county) _ 

and  (2)  to  citizens  of  the  United  States  and  aliens 
vrho  have  declared  their  intention  of  becoming  citi¬ 
zens,  who  are  bona  fide  residents  of  (State,  Terri¬ 
tory,  or  district) _ :  Provided, 

That  these  preferences  shall  apply  only  where  such 
labor  is  available  and  qualified  to  perform  the  work 
to  which  the  employment  relates. 

“(b)  Employment  services. — To  the  fullest  ex¬ 
tent  possible,  labor  required  for  the  project  and 
services  shall  be  chosen  from  the  lists  of  qualified 
workers  submitted  by  local  employment  agencies 
designated  by  the  United  States  Employment 
Service:  Provided,  however,  That  union  labor, 
skilled  and  unskilled,  shall  not  be  required  to 
register  at  such  local  employment  agencies  but, 
if  such  labor  is  desired  by  the  employer,  shall  be 
secured  in  the  customary  ways  through  recognized 
union  locals.  In  the  event,  however,  that  employ¬ 
ers  wTho  wish  to  employ  union  labor  are  not  fur¬ 
nished  with  qualified  union  workers  by  the  union 
locals  which  are  authorized  to  furnish  such  labor 
residing  in  the  locality  within  48  hours  (Sundays 
and  holidays  excluded)  after  request  is  filed  by  the 
employer,  all  labor  shall  be  chosen  from  lists 
of  qualified  workers  submitted  by  local  agencies 
designated  by  the  United  States  Employment  Serv¬ 
ice.  In  the  selection  of  workers  from  lists  pre¬ 
pared  by  such  employment  agencies  and  union 
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I 

locals,  the  labor  preferences  provided  in  section 
(a)  of  this  paragraph  3  shall  be  observed,  and 
preference  shall  be  given  to  those  unemployed  at  the 
date  of  registration  who,  at  the  date  of  selection, 
have  no  other  available  employment. 

“(c)  Compliance  with  Title  I  of  the  Act. — The 
following  sections,  7  (a)  (1)  and  7  (a)  :(2),  of 
Title  I  of  the  Act  shall  be  observed : 

“  ‘(1)  That  employees  shall  have  the  right  to 
organize  and  bargain  collectively  through  repre¬ 
sentatives  of  their  own  choosing,  and  shall  be  free 
from  the  interference,  restraint,  or  coercion  of  em¬ 
ployers  of  labor,  or  their  agents,  in  the  designation 
of  such  representatives  or  in  self -organization  or 
in  other  concerted  activities  for  the  purpose  of  col¬ 
lective  bargaining  or  other  mutual  aid  or  protec¬ 
tion;  (2)  that  no  employee  and  no  one  seeking 
employment  shall  be  required  as  a  condition  of 
employment  to  join  any  company  union  or  to  re¬ 
frain  from  joining,  organizing,  or  assisting  a  labor 
organization  of  his  own  choosing.’ 

“A  Human  labor. — The  maximum  of !  human 
labor  shall  be  used  in  lieu  of  machinery  wherever 
practicable  and  consistent  with  sound  economy  and 
public  advantage ;  and  to  the  extent  that  the  work 
may  be  accomplished  at  no  greater  expense  by 
human  labor  than  by  use  of  machinery,  and  labor 
of  requisite  qualifications  is  available,  such  human 
labor  shall  be  employed. 

“5.  Compensation  insurance. — Every  employer 
of  labor  shall  provide,  if  permitted  by  the:  laws  of 
- ,  adequate  workmen’s  com¬ 
pensation  insurance  for  all  labor  employed  by  him 
on  the  project  who  may  come  within  the  protection 
of  such  laws  and  shall  provide,  where  practicable, 
employers’  general  liability  insurance  for  the  bene¬ 
fit  of  his  employees  not  protected  by  such  com¬ 
pensation  laws,  and  proof  of  such  insurance  satis¬ 
factory  to  the  Government  engineer  shall  be  given. 
Where  it  is  not  permitted  by  law  that  such  insur¬ 
ance  be  provided,  some  method  satisfactory  to  the 
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Administrator  must  be  provided  by  which  the  em¬ 
ployees  may,  by  paying  the  entire  amount  of  the 
premiums,  derive  a  similar  protection. 

“6.  Persons  entitled  to  benefits  of  labor  provi¬ 
sions. — There  shall  be  extended  to  every  person 
who  performs  the  work  of  a  laborer  or  of  a  me¬ 
chanic  on  the  project  or  on  any  part  thereof  the 
benefits  of  the  labor  and  wage  provisions  of  this 
contract,  regardless  of  any  contractual  relation¬ 
ship  between  the  employer  and  such  laborer  or  me¬ 
chanic.  There  shall  be  no  discrimination  in  the 
selection  of  labor  on  the  ground  of  race,  creed,  or 
color. 

“7.  Withholding  payment. — Under  all  construc¬ 
tion  contracts, _ may  withhold 

(The  borrower) 

from  the  contractor  so  much  of  accrued  payments 
as  may  be  necessary  to  pay  to  laborers  or  mechanics 
employed  on  the  work  the  difference  between  the 
rate  of  wages  required  by  this  contract  to  be  paid 
to  laborers  or  mechanics  on  the  work  and  the 
rate  of  wages  actually  paid  to  such  laborers  or 
mechanics. 

“8.  Accident  prevention. — Reasonable  precau¬ 
tions  shall  at  all  times  be  exercised  for  the  safety 
of  employees  on  the  work  and  applicable  provisions 
of  the  Federal,  State,  and  municipal  safety  laws 
and  building  and  construction  codes  shall  be  ob¬ 
served.  All  machinery  and  equipment  and  other 
physical  hazards  shall  be  guarded  in  accordance 
with  the  safety  provisions  of  the  Manual  of  Acci¬ 
dent  Prevention  in  Construction  of  the  Associated 
General  Contractors  of  America,  unless  and  to  the 
extent  that  such  provisions  are  incompatible  with 
Federal,  State,  or  municipal  laws  or  regulations. 

“9.  N.  R.  A.  Compliance. — The  contractor  shall 
comply  with  each  approved  code  of  fair  competi¬ 
tion  to  which  he  is  subject,  and  if  he  is  engaged  in 
any  trade  or  industry  for  which  there  is  no  ap¬ 
proved  code  of  fair  competition,  then  as  to  such 
trade  or  industry  with  an  agreement  with  the 
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President  under  Section  4  (a)  of  the  National 
Industrial  Recovery  Act  (President’s  Reemploy¬ 
ment  Agreement),  and _ +-  shall 

(The  borrower) 

have  the  right,  subject  to  the  approval  of  the  Gov¬ 
ernment  engineer,  to  cancel  this  contract  for:  failure 
to  comply  with  this  provision  and  make  open 
market  purchases  or  have  the  work  called  for  by 
this  contract  otherwise  performed  at  the  expense 
of  the  contractor.  So  far  as  articles,  materials,  or 
supplies  produced  in  the  United  States  are  con¬ 
cerned,  no  articles,  materials,  or  supplies  shall  be 
accepted  or  purchased  for  the  performance  of  the 
work  nor  shall  any  subcontracts  be  entered  into  for 
any  articles,  materials,  or  supplies,  in  whole  or  in 
part  produced  or  furnished  by  any  person  who 
shall  not  have  certified  that  he  is  complying  with 
and  will  continue  to  comply  with  each  code:  of  fair 
competition  which  relates  to  such  articles,  mate¬ 
rials,  or  supplies,  and/or  in  case  there  is:  no  ap¬ 
proved  code  for  the  whole  or  any  portion  thereof 
then  to  that  extent  with  an  agreement  with  the 
President  as  aforesaid. 

“10.  (a)  Inspection  of  records. — The  Adminis¬ 
trator,  through  his  authorized  agents,  shall  have  the 
right  to  inspect  all  work  as  it  progresses,  and  shall 
have  access  to  all  pay  rolls,  records  of  personnel, 
invoices  of  materials,  and  any  and  all  other  data 
relevant  to  the  performance  of  this  contract  There 
shall  be  submitted  to  the  Administrator,  through 
his  authorized  agents,  the  names  and  addresses  of 
all  personnel  and  such  schedules  of  the  j  cost  of 
labor,  costs  and  quantities  of  materials,  and  other 
items,  supported  as  to  correctness  by  such  evidence 
as,  and  in  such  form  as,  the  Administrator,  through 
his  authorized  agents,  may  require.  The  submis¬ 
sion  and  approval  of  said  schedules,  if  required, 
shall  be  a  condition  precedent  to  the  making  of  any 
payment  under  the  contract. 

“  (b)  There  shall  be  provided  for  the  use  of  the 
engineer  inspector  such  reasonable  facilities  as  he 
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may  request.  In  case  of  dispute  the  Government 
engineer  shall  determine  the  reasonableness  of  the 
request. 

“11.  Reports. — Every  employer  of  labor  on  the 
project  shall  report  within  5  days  after  the  close  of 
each  calendar  month,  on  forms  to  be  furnished  by 
the  United  States  Department  of  Labor,  the  num¬ 
ber  of  persons  on  their  respective  pay  rolls  directly 
connected  with  the  project,  the  aggregate  amounts 
of  such  pay  rolls,  and  the  man-hours  work,  wage 
scales  paid  to  the  various  classes  of  labor,  and  the 
total  expenditures  for  materials.  Two  copies  of 
each  of  such  monthly  reports  are  to  be  furnished 
to  the  Government  engineer,  and  one  copy  of  each 
to  the  United  States  Department  of  Labor.  The 
contractor  under  any  construction  contract  shall 
also  furnish  to _ ,  to  the  Gov- 

(The  borrower) 

ernment  engineer,  and  to  the  United  States  Depart¬ 
ment  of  Labor  the  names  and  addresses  of  all  sub¬ 
contractors  on  the  work  at  the  earliest  date 
practicable. 

“12.  There  shall  be  provided  all  necessary  serv¬ 
ices  and  all  materials,  tools,  implements,  and  appli¬ 
ances  required  to  perform  and  complete  entirely 
and  in  a  workmanlike  manner  the  work  provided 
for  in  this  contract.  Except  as  otherwise  approved 
in  writing  by  the  Government  engineer,  such  serv¬ 
ices  shall  be  paid  for  in  full  at  least  once  a  month 
and  such  materials,  tools,  implements,  and  appli¬ 
ances  shall  be  paid  for  at  least  once  a  month  to  the 
extent  of  90  percent  of  the  cost  thereof  to  the  con¬ 
tractor,  and  the  remaining  10  percent  shall  be  paid 
30  days  after  the  completion  of  the  part  of  the  work 
in  or  on  which  such  materials,  tools,  implements,  or 
appliances  are  incorporated  or  used. 

“13.  Signs. — Signs  bearing  the  legend  Public 

Works  Project  No.  _ shall  be  erected  in 

appropriate  places  at  the  site  of  the  project. 

“14.  All  reasonable  rules  and  regulations  which 
the  Public  Works  Administration  may  prescribe 
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toward  the  effectuation  of  the  matters  covered  by 
paragraphs  1  to  13,  inclusive,  shall  be  observed  in 
the  performance  of  the  work. 

“15.  Subcontractors. — (a)  Appropriate  provi¬ 
sions  shall  be  inserted  in  all  subcontracts  relating 
to  this  work  to  insure  the  fulfillment  of  all  pro¬ 
visions  of  this  contract  affecting  such  subcon¬ 
tractors,  particularly  paragraphs  1  to  14,  inclusive. 

“  (b)  No  bid  shall  be  received  from  any  subcon¬ 
tractor  who  has  not  signed  U.  S.  Government  Form 
No.  P.  W.  A.  61,  revised  (March  1934). 

“16.  Termination  for  breach. — In  the  event  that 
any  of  the  provisions  of  paragraphs  1  to  15,  inclu¬ 
sive,  of  this  contract  are  violated  by  the  contractor 
under  the  construction  contract  or  by  any  subcon¬ 
tractor  under  any  subcontract  on  the  work, _ 

(The 

_ may,  subject  to  the  approval  of  the 

borrower) 

Government  engineer,  and  upon  request  of  the  Ad¬ 
ministrator,  shall  terminate  the  contract  by  serv¬ 
ing  written  notice  upon  the  contractor  of  its  inten¬ 
tion  to  terminate  such  contract,  and,  unless  within 
10  days  after  the  serving  of  such  notice  such  viola¬ 
tion  shall  cease,  the  contract  shall,  upon  th^  expira¬ 
tion  of  said  10  days,  cease  and  terminate.;  In  the 
event  of  any  such  termination _ ; - 

(The  borrower) 

may  take  over  the  work  and  prosecute  the  same  to 
completion  or  otherwise  for  the  account  and  at  the 
expense  of  the  contractor  and/or  such  i  subcon¬ 
tractor,  and  the  contractor  and  his  sureties  shall 
be  liable  to - for  any  excess 

(The  borrower) 

cost  occasioned _ in  the  event 

(The  borrower) 

of  any  such  termination,  and _ i _ 

(The  borrower) 

may  take  possession  of  and  utilize  in  completing 
the  work,  such  materials,  appliances,  and; plant  as 
may  be  on  the  site  of  the  work,  and  necessary 
therefor.  This  clause  shall  not  be  construed  to  pre¬ 
vent  the  termination  for  other  causes  provided  in 
the  construction  contract. 
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“17.  Definitions. — The  term  ‘Act’  as  used  herein 
refers  to  the  National  Industrial  Recovery  Act. 
The  term  ‘Government  engineer’  as  used  herein 
shall  mean  the  State  engineer  (P.  W.  A.  or  his 
duly  authorized  representative,  or  any  person 
designated  to  perform  his  duties  or  functions  under 
this  agreement  by  the  Administrator.  The  term 
‘engineer  inspector’  as  used  herein  refers  to  State 
engineer  inspectors,  resident  and  assistant  resident 
engineer  inspectors,  and  supervising  engineers,  ap¬ 
pointed  by  the  Administrator.  The  term  ‘mate¬ 
rials’  as  used  herein  includes,  in  addition  to  mate¬ 
rials  incorporated  in  the  project  used  or  to  be  used 
in  the  operation  thereof,  equipment  and  other  ma¬ 
terials  used  and/or  consumed  in  the  performances 
of  the  work.” 

2.  Restriction  as  to  Contractors. — The  Borrower 
shall  receive  no  bid  from  any  contractor  nor  per¬ 
mit  any  contractor  to  receive  any  bid  from  any  sub¬ 
contractor  who  has  not  signed  U.  S.  Government 
Form  No.  P.  W.  A.  61,  revised  March  1934. 

3.  Bonds  and  Insurance. — Construction  con¬ 
tracts  shall  be  supported  by  adequate  surety  or 
other  bonds  or  security  satisfactory  to  the  Admin¬ 
istrator  for  the  protection  of  the  Borrower,  or 
materialmen,  and  of  labor  employed  on  the  Project 
or  any  part  thereof.  The  contractor  under  any 
construction  contract  shall  be  required  to  provide 
public  liability  insurance  in  an  amount  satisfactory 
to  the  Administrator. 

4.  Force  Account. — All  construction  work  on  the 
Project  shall  be  done  under  contract,  provided, 
howefer,  that  if  prices  in  the  bids  are  excessive, 
the  Borrower  reserves  the  right,  anything  in  this 
Agreement  to  the  contrary  notwithstanding,  to 
apply  to  the  Administrator  for  permission  to  do 
all  or  any  part  of  the  Project  on  a  force  account 
basis. 


89 


PART  THREE 

1.  Construction  of  Project. — Not  later  than  upon 
the  receipt  by  it  of  the  first  Bond  payment,  the 
Borrower  will  commence  or  cause  to  be  commenced 
the  construction  of  the  Project,  and  the  Borrower 
will  thereafter  continue  such  construction  or  cause 
it  to  be  continued  to  completion  with  all  practicable 
dispatch,  in  an  efficient  and  economical  manner, 
at  a  reasonable  cost  and  in  accordance  with  the 
provisions  of  this  Agreement,  plans,  drawings, 
specifications,  and  construction  contracts;  which 
shall  be  satisfactory  to  the  Administrator,  and 
under  such  engineering  supervision  and  inspection 
as  the  Administrator  may  require.  Except  with 
the  written  consent  of  the  Administrator,  nb  mate¬ 
rials  or  equipment  for  the  Project  shall  be  pur¬ 
chased  by  the  Borrower  subject  to  any  j chattel 
mortgage,  or  any  conditional  sale  or  title  retention 
agreement. 

2.  Information. — During  the  construction  of  the 

Project  the  Borrower  will  furnish  to  the  (govern¬ 
ment  all  such  information  and  data  as  the  Adminis¬ 
trator  may  request  as  to  the  construction,  cost,  and 
progress  of  the  work.  The  Borrower  will  furnish 
to  the  Government  and  to  any  purchaser  from  the 
Government  of  25  per  centum  of  the  Bonds,  such 
financial  statements  and  other  information  and 
data  relating  to  the  Borrower  as  the  Administrator 
or  any  such  purchaser  may  at  any  time  reasonably 
require.  j 

3.  Representations  and  Warranties. — The  Bor¬ 
rower  represents  and  warrants  as  follows : 

(a)  Litigation. — No  litigation  or  other  proceed¬ 
ings  are  now  pending  or  threatened  which  might 
adversely  affect  the  Bonds,  the  security  therefor, 
the  construction  of  the  Project,  or  the  financial  con¬ 
dition  of  the  Borrower ; 

(b)  Financial  Condition. — The  character  of  the 
assets  and  the  financial  condition  of  the  Borrower 
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are  as  favorable  as  at  the  date  of  the  Borrower’s 
most  recent  financial  statement,  furnished  to  the 
Government  as  a  part  of  the  Application,  and  there 
have  been  no  changes  in  the  character  of  such  assets 
or  in  such  financial  condition  except  such  changes 
as  are  necessary  and  incidental  to  the  ordinary  and 
usual  conduct  of  the  Borrower’s  affairs; 

(c)  Fees  and  Commissions. — It  has  not  and  does 
not  intend  to  pay  any  bonus,  fee,  or  commission  in 
order  to  secure  the  loan  or  grant  hereunder ; 

(d)  Affirmation. — Every  statement  contained  in 
this  Agreement,  in  the  Application,  and  in  any  sup¬ 
plement  thereto  or  amendment  thereof,  and  in  any 
other  document  submitted  to  the  Government  is 
correct  and  complete,  and  no  relevant  fact  materi¬ 
ally  affecting  the  Bonds,  the  security  therefor,  the 
Grant  or  the  Project,  or  the  obligations  of  the  Bor¬ 
rower  under  this  Agreement  has  been  omitted 
therefrom. 

Sale  of  Bonds  by  the  Government. — The  Bor¬ 
rower  will  take  all  such  steps  as  the  Government 
may  reasonably  request  to  aid  in  the  sale  by  the 
Government  of  any  or  all  of  the  Bonds.  Upon  re¬ 
quest,  the  Borrower  will  furnish  to  the  Government 
or  to  any  purchaser  or  purchasers  from  the  Gov¬ 
ernment  of  25  per  centum  of  the  Bonds,  informa¬ 
tion  for  the  preparation  of  a  bond  circular  in  cus¬ 
tomary  form,  signed  by  the  proper  official  of  the 
Borrower,  containing  such  data  as  the  Government 
or  such  purchaser  or  purchasers  may  reasonably 
request  concerning  the  Borrower. 

5.  Expenses . — The  Government  shall  be  under 
no  obligation  to  pay  any  costs,  charges,  or  expenses 
incident  to  compliance  with  any  of  the  duties  or 
obligations  of  the  Borrower  under  this  Agreement 
including,  without  limiting  the  generality  of  the 
foregoing,  the  cost  of  preparing,  executing,  and  de¬ 
livering  the  Bonds,  and  any  legal,  engineering,  and 
accounting  costs,  charges,  or  expenses  incurred  by 
the  Borrower. 
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6.  Waiver. — Any  provision  of  this  Agreement 
may  be  waived  or  amended  with  the  consent  of  the 
Borrower  and  the  written  approval  of  the  Admin¬ 
istrator,  without  the  execution  of  a  new  or  supple¬ 
mental  agreement. 

7.  Interest  of  Member  of  Congress. — No  Member 

of  or  Delegate  to  the  Congress  of  the  United!  States 
of  America  shall  be  admitted  to  any  share  or  part 
of  this  Agreement,  or  to  any  benefit  to  aris£  there¬ 
upon.  ! 

8.  Validation. — The  Borrower  hereby  covenants 
that  it  will  institute,  prosecute,  and  carry  to  com¬ 
pletion  insofar  as  it  may  be  within  the  power  of 
the  Borrower,  any  and  all  acts  and  things  to  be 
performed  or  done  to  secure  the  enactment  of  leg¬ 
islation  or  to  accomplish  such  other  proceedings, 
judicial  or  otherwise,  as  may  be  necessary,  appro¬ 
priate,  or  advisable  to  empower  the  Borrower  to 
issue  the  Bonds  and  to  remedy  any  defects,  illegali¬ 
ties,  and  irregularities  in  the  proceedings  of  the 
Borrower  relative  to  the  issuance  of  the  Bonds  and 
to  validate  the  same  after  the  issuance  thereof  to 
the  Government,  if  in  the  judgment  of  the  Admin¬ 
istrator  such  action  may  be  deemed  necessary,  ap¬ 
propriate,  or  advisable.  The  Borrower  further 
covenants  that  it  will  procure  and  furnish;  to  the 
Government,  as  a  condition  precedent  to  the  Gov¬ 
ernment’s  obligations  hereunder  a  letter  from  the 
Governor  of  the  State,  stating  that  if  in  th6  judg¬ 
ment  of  the  Administrator  it  may  be  advisable  to 
enact  legislation  to  empower  the  Borrower  to  issue 
the  Bonds  or  to  remedy  any  defects,  illegalities,  or 
irregularities  in  the  proceedings  of  the  Borrower 
relative  to  the  issuance  thereof  or  to  validate  the 
same,  said  Governor  will  recommend  and  cooperate 
in  the  enactment  of  such  legislation. 

9.  Miscellaneous. — This  Agreement  shall  be  bind¬ 
ing  upon  the  parties  hereto  when  a  copy  thereof, 
duly  executed  by  the  Borrower  and  the  Govern¬ 
ment,  shall  have  been  received  by  the  Borrower. 
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This  Agreement  shall  be  governed  by  and  be  con¬ 
strued  in  accordance  with  the  laws  of  the  State. 

10.  Naming  of  Project . — The  Project  shall  never 
be  named  except  with  the  written  consent  of  the 
Administrator. 

11.  Undue  Belay  by  the  Borrower . — If  in  the 
opinion  of  the  Administrator,  which  shall  be  con¬ 
clusive,  the  Borrower  shall  delay  for  an  unreason¬ 
able  time  in  carrying  out  any  of  the  duties  or  obli¬ 
gations  to  be  performed  by  it  under  the  terms  of 
this  Agreement,  the  Administrator  may  cancel  this 
Agreement. 

12.  Construction  of  Agreement. — If  any  provi¬ 
sion  of  this  Agreement  shall  be  invalid  in  whole  or 
in  part,  to  the  extent  it  is  not  invalid  it  shall  be 
valid  and  effective  and  no  such  invalidity  shall 
affect,  in  whole  or  in  part,  the  validity  and  effec¬ 
tiveness  of  any  other  provision  of  this  Agreement 
or  the  rights  or  obligations  of  the  parties  hereto, 
provided,  in  the  opinion  of  the  Administrator,  the 
Agreement  does  not  then  violate  the  terms  of  the 
Act. 

In  Witness  Whereof,  the  City  of  Decatur, 
Morgan  County,  Alabama,  and  the  United  States 
of  America  have  respectively  caused  this  Agree¬ 
ment  to  be  duly  executed  as  of  the  day  and  year 
first  above  written. 

City  of  Decatur, 

By  James  A.  Nelson, 

Mayor . 

[seal.] 

Attest : 

E.  W.  Collier, 

City  Clerk. 

United  States  of  America, 

By  Philip  B.  Fleming, 

Acting  Deputy  Federal  Emergency 

Administrator  of  Public  Works. 


EXHIBIT  8 


AGREEMENT  TERMINATING  THE  LOAN  AND  !  GRANT 
AGREEMENT  BETWEEN  THE  CITY  OF  DECATUR 
(COUNTY  OF  MORGAN,  ALABAMA)  AND  THE  UNITED 
STATES  OF  AMERICA 
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AGREEMENT  DATED  AS  OF  DEC.  2.  1935,  TERMINATING  THE 
LOAN  AND  GRANT  AGREEMENT  DATED  AS  OF  DECEMBER 
6,  19:34,  AND  THE  AMENDATORY  LOAN  AGREEMENT  DATED 
AS  OF  MAY  27,  1935,  BETWEEN  THE  CITY  OF  DECATUR, 
MORGAN  COUNTY,  ALABAMA  (HEREIN  CALLED  THE 
“CITY”),  AND  THE  UNITED  STATES  OF  AMERICA  (HEREIN 
CALLED  THE  “GOVERNMENT”) 

Whereas  a  Loan  and  Grant  Agreement  was  en¬ 
tered  into  by  and  between  the  City  and  the  Govern¬ 
ment  dated  as  of  December  6,  1934,  and 

Whereas  said  Loan  and  Grant  Agreement 
was  amended  by  an  Amendatory  Loan  Agreement 
by  and  between  the  City  and  the  Government  dated 
as  of  May  27, 1935,  and 

Whereas  it  is  to  the  mutual  advantage!  of  the 
City  and  the  Government  to  terminate  said  Loan 
and  Grant  Agreement  and  said  Amendatory  Loan 
Agreement, 

Now,  Therefore,  it  is  Hereby  Agreed  by  and 
between  the  City  and  the  Government  that  said 
Loan  and  Grant  Agreement  dated  as  of  December 
6,  1934,  and  said  Amendatory  Loan  Agreement 
dated  as  of  May  27,  1935,  be  and  the  same  hereby 
are  terminated. 

City  of  Decatur, 

[seal]  By  James  A.  Nelson,  Mayor. 

United  States  of  America, 

Federal  Emergency  Administrator 

of  Public  Works. 

(Sgd.)  Horatio  B.  Hackett, 

Assist  an  t  Ad  mini  stmt  or. 
Attest :  ! 

Ed  Collier,  j 

City  Clerk. 
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EXHIBIT  9 


Federal  Emergency  Administration 

of  Public  Works, 
Washington ,  D.  C .,  December  4 , 1935 . 
City  of  Decatur, 

Morgan  County,  Alabama. 

1.  Offer. — The  United  States  of  America  (here¬ 
in  called  the  “Government”)  hereby  offers  to  aid 
in  financing  the  construction  of  an  electrical  dis¬ 
tribution  system,  including  the  low  side  of  the  sub¬ 
station  and  equipment  (herein  called  the  “Proj¬ 
ect”)  by  making  a  loan  and  grant  to  the  City  of 
Decatur,  Alabama  (herein  called  the  “Applicant”), 
in  an  amount  not  exceeding  in  the  aggregate  the 
sum  of  $350,000. 

2.  Method  of  Making  Loan. — The  Government 
will  purchase  from  the  Applicant,  at  the  principal 
amount  thereof  plus  accrued  interest,  obligations 
of  the  description  set  forth  below  (or  such  other  de¬ 
scription  as  shall  be  mutually  satisfactory)  in  the 
aggregate  principal  amount  of  $268,000,  less  such 
amount  of  such  obligations,  if  any,  as  the  Applicant 
may  Sell  the  purchasers  other  than  the  Government : 

(a)  Obligor. — City  of  Decatur; 

(b)  Type. — Special  obligation,  serial,  coupon 
bond; 

(c)  Denomination. — $1,000; 

(d)  Date. — September  1,  1934; 

(e)  Interest  rate  and  interest  payment  dates. — 
Four  percent  per  annum,  payable  on  March  1, 1935, 
and  semiannually  thereafter  on  September  1  and 
March  1  in  each  year ; 

(f)  Place  of  Payment. — At  the  office  of  the  City 
Treasurer,  Decatur,  Alabama,  or,  at  the  option  of 
the  holder,  at  a  bank  or  trust  company  in  the 
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Borough  of  Manhattan,  City  and  State  of  New 
York  ; 

(g)  Registration  privileges. — At  the  option  of  the 
holder,  as  to  principal  only ; 

(h)  Maturities. — On  September  1  in  years  and 

amounts  as  follows :  j 


1937-1940  inclusive _ L_  $9,  000 

1941  and  1942 _ 12,000 

1943  and  1944 _ i__  14,000 

1945-1954,  inclusive _ IS,  000 


(i)  Security. — Payable  solely  from  and  secured 
only  by  a  first  pledge  of  the  revenues  derived  from 
the  operation  of  the  Project,  after  provision  only 
for  the  reasonable  cost  of  operation  and  mainte¬ 
nance  thereof. 

3.  Amount  of  Grant. — The  Government  will  make 
a  grant  in  an  amount  equal  to  30  per  centum  of 
the  cost  of  the  labor  and  materials  employed,  upon 
the  Project.  The  Government  will  make  the  grant 
either  wholly  by  the  payment  of  money,  or  partly 
by  the  payment  of  money  and  partly  by  the: cancel¬ 
lation  of  obligations  purchased  pursuant  to  this 
offer  or  interest  coupons  attached  thereto,  in  aggre¬ 
gate  amount  equal  to  the  amount  of  the  gr&nt  less 
the  amount  in  money.  In  no  event  shall  the  grant, 
whether  made  partly  by  payment  of  money  and 
partly  by  cancellation,  or  wholly  by  payment  of 
money,  be  in  excess  of  $100,000. 

4.  Conditions  Precedent. — The  Government  will 
be  under  no  obligation  to  take  up  and  pay  for  any 
bonds  which  it  herein  offers  to  purchase  or  to  make 
any  grant : 

(a)  Financial  Condition. — If  the  financial  con¬ 
dition  of  the  Applicant  shall  have  changed  un¬ 
favorably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government ; 

(b)  Cost  of  Project . — If  it  appears  that  the  Ap¬ 
plicant  will  not  be  able  to  complete  the  Project  de¬ 
scribed  in  this  offer  for  the  sum  allotted  by  the 
Government,  or  that  the  Applicant  will  not  be  able 
to  obtain  any  funds  which,  in  addition  to  such  sum, 
shall  be  necessary  to  complete  the  Project  ; 
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(c)  Plans  and  Specifications  and  Certificate  of 
Purposes. — If  the  Applicant  shall  not  have  filed 
with  the  Government  plans  and  specifications  for 
the  Project  accompanied  by  a  certificate  of  pur¬ 
poses  setting*  out  in  detail  the  amounts  and  pur¬ 
poses  of  the  expenditures  which  the  Applicant 
proposes  to  make  in  connection  with  the  Project, 
and  the  Government  shall  not  have  accepted  such 
plans  and  specifications  and  such  certificate  of  pur¬ 
poses  as  showing  that  the  Project  will  be  con¬ 
structed  in  such  a  manner  as  to  provide  reasonable 
security  for  the  loan  to  be  made  by  the  Government 
and  to  comply  with  Title  II  of  the  National  Indus¬ 
trial  Recovery  Act  in  all  other  respects. 

5.  Interest  of  Member  of  Congress. — No  Mem¬ 
ber  of  or  Delegate  to  the  Congress  of  the  United 
States  of  America  shall  be  allowed  to  participate 
in  the  funds  made  available  for  the  construction 
of  the  Project  or  to  any  benefit  arising  therefrom. 

6.  Bonus  or  Commission. — The  Applicant  shall 
not  pay  any  bonus  or  commission  for  the  purpose 
of  obtaining  an  approval  of  the  application. 

7.  Information. — The  Applicant  shall  furnish 
the  Government  with  reasonable  information  and 
data  concerning  the  construction,  cost,  and  prog¬ 
ress  of  the  work.  Upon  request  the  Applicant  shall 
also  furnish  the  Government,  and  any  purchaser 
from  the  Government  of  at  least  25  percent  of  the 
bonds,  with  adequate  financial  statements  and 
other  reasonable  information  and  data  relating  to 
the  Applicant. 

8.  Bond  Circular. — The  Applicant  shall  furnish 
all  such  information  in  proper  form  for  the  prep¬ 
aration  of  a  bond  circular  and  shall  take  all  such 
steps  as  the  Government  or  any  purchaser  or  pur¬ 
chasers  from  the  Government  of  not  less  than  25 
percent  of  the  bonds  may  reasonably  require  to 
aid  in  the  sale  by  the  Government  or  any  such  pur¬ 
chaser  or  purchasers  of  any  or  all  of  the  bonds. 

9.  Insurance. — The  Applicant  shall  carry  rea¬ 
sonable  and  adequate  insurance  upon  the  completed 
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Project  or  any  completed  part  thereof  accepted  by 
the  Applicant  or  the  system  of  which  the  Project 
is  a  part. 

10.  Name  of  Project. — The  Applicant  shall  not 
name  the  Project  for  any  living*  person. 

11.  Grant  and  Bond  Payments. — (a)  Advance 
Grant. — Upon  receipt  of  this  offer,  the  Applicant 
may  request  an  advance  on  account  of  the  grant  in 
an  amount  not  exceeding  5  percent  of  the  estimated 
cost  of  labor  and  materials  to  be  employed:  on  the 
Project.  This  advance  grant  may  be  used  for  pay¬ 
ing  architectural,  engineering,  and  planning  fees, 
costs  of  surveys,  borings,  and  other  preliminary  in¬ 
vestigations,  cost  of  preparation  of  plans,  specifica¬ 
tions,  and  other  forms  of  proposed  contract  docu¬ 
ments,  and  costs  of  advertisements  for  bids  for 
contracts,  and  the  printing  of  the  bonds,  but  not  in 
payment  for  the  acquisition  of  lands,  easements,  or 
rights-of-way.  The  request  for  this  advance  grant 
shall  be  accompanied  by  a  signed  certificate  of  pur¬ 
poses  in  which  shall  appear  in  reasonable  detail  the 
purposes  for  which  such  advance  grant  will  be  used. 

(b)  Payment  for  Bonds. — A  requisition  request¬ 

ing  the  Government  to  take  up  and  pay  for  bonds 
will  be  honored  as  soon  as  possible  after  such  bonds 
are  ready  for  delivery,  if  the  bond  transcript  and 
other  documents  supporting  such  requisitions  are 
complete.  I 

(c)  Intermediate  Grant  Requisitions.— rSimul- 
taneously  with  the  delivery  of  and  payment  for  the 
bonds  by  the  Government,  or,  when  bonds  are  taken 
up  and  paid  for  in  more  than  one  installment, 
simultaneously  with  the  delivery  of  and  payment 
for  the  final  installment,  if  the  Applicant;  has  so 
requisitioned  and  if  such  requisition  is  accom¬ 
panied  by  a  signed  certificate  of  purposes  showing 
in  reasonable  detail  the  purposes  for  which  the 
funds  will  be  used,  and  that  such  funds  will  be  used 
for  items  properly  included  as  part  of  the  cost  of 
the  Project,  the  Government  will  make  a  grant  of 
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an  amount  representing  the  difference  between  the 
advance  grant  and  an  amount  equal  to  15  percent 
of  said  previously  estimated  cost  of  labor  and  ma¬ 
terials  to  be  employed  upon  the  Project.  When  the 
Project  shall  be  approximately  70  percent  com¬ 
pleted  the  Applicant  may  file  its  requisition  for  an 
additional  grant  in  an  amount  which,  together  with 
the  amount  previously  paid  on  account  of  the  grant, 
is  equal  to  30  percent  of  the  cost  of  labor  and  mate¬ 
rials  theretofore  employed  on  the  Project,  but  in  no 
event  in  an  amount  exceeding  the  amount  set  forth 
in  paragraph  3  hereof. 

The  intermediate  grant  requisitions  will  be  hon¬ 
ored  if  the  documents  necessary  to  support  such 
requisitions  are  complete  and  work  on  the  Project 
has  progressed  in  accordance  with  the  provisions  of 
this  offer  relating  thereto. 

(d)  Final  Grant  Payment. — At  any  time  after 
completing  the  Project,  the  Applicant  may  file  a 
requisition  requesting  the  remainder  of  the  grant 
which,  together  with  all  previous  payments  on  ac¬ 
count  of  such  grant,  shall  be  an  amount  not  in  ex¬ 
cess  of  30  percent  of  the  actual  cost  of  labor  and 
materials  employed  upon  the  project,  and  not  to 
exceed,  in  any  event,  the  amount  of  the  grant  set 
forth  in  paragraph  3  hereof.  The  final  grant  requi¬ 
sition  will  be  honored  if  the  documents  necessarv  to 
support  it  are  complete  and  vrork  on  the  Project 
has  been  completed  in  accordance  with  the  provi¬ 
sions  of  this  offer  relating  thereto. 

(e)  Construction  Account. — A  separate  account 
or  accounts  (herein  collectively  called  the  “Con¬ 
struction  Account”)  shall  be  set  up  in  a  bank  or 
banks  which  are  members  of  the  Federal  Deposit 
Insurance  Corporation  and  of  the  Federal  Reserve 
System.  The  advance  grant,  the  intermediate 
grants,  the  proceeds  from  the  sale  of  the  bonds 
(exclusive  of  accrued  interest  and  an  amount,  if 
any,  representing  interest  during  construction),  the 
final  grant,  and  any  other  moneys  which  shall  be 
required  in  addition  to  the  foregoing,  to  pay  the 
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cost  of  constructing*  the  Project  shall  be  deposited 
in  the  Construction  Account,  promptly  upon  the  re¬ 
ceipt  thereof.  All  accrued  interest  paid  by  the  Gov¬ 
ernment  at  the  time  of  delivery  of  the  bonds  shall 
be  paid  into  a  separate  account  (herein  called  the 
“Bond  Fund”).  Payments  for  the  construction 
of  the  Project  shall  be  made  only  from  the 
Construction  Account. 

(f )  Disbursement  of  Moneys  in  Construction  Ac¬ 
count. — Monevs  in  the  Construction  Account  shall 
be  expended  only  for  such  purposes  as  shall  have 
been  previously  specified  in  the  certificate  of  pur¬ 
poses  filed  with  and  accepted  by  the  Government. 
All  moneys  remaining  in  the  Construction  Account 
after  all  costs  incurred  in  connection  with  the  Proj¬ 
ect  have  been  paid  shall  either  be  used  to!  repur¬ 
chase  bonds,  if  any  of  the  bonds  are  then  held  by 
the  Government,  or  be  transferred  to  the  Bond 
Fund. 

(g)  Use  of  Moneys  in  Bond  Fund. — Moneys  in 
the  Bond  Fund  shall  be  expended  solely  for  the 
purpose  of  paying  interest  on  and  principal  of 
bonds. 

12.  Construction  of  Project. — The  following 
policies  have  been  adopted  by  the  Federal;  Emer¬ 
gency  Administration  of  Public  Works  in  order  to 
effectuate  the  purposes  of  Title  II  of  the  National 
Industrial  Recovery  Act,  and  the  making:  of  the 
loan  and  grant  herein  set  forth  shall  be  subject 
to  the  condition  that  the  Applicant,  in  the  exercise 
of  its  lawful  discretion,  shall  adopt  said  policies 
and  comply  therewith  in  the  construction  of  the 
Project : 

(a)  That  if  a  project  is  to  be  constructed  under 
contract,  contracts  should  be  awarded  to  the  lowest 
responsible  bidder  pursuant  to  public  advertise¬ 
ment  and  that  every  opportunity  be  given  for  free, 
open,  and  competitive  bidding  for  contracts  for  con¬ 
struction  and  contracts  for  the  purchase  of  ma¬ 
terials  and  equipment. 


100 


(b)  That  the  use  in  the  specifications  or  other¬ 
wise  of  the  name  of  a  proprietary  product  or  the 
name  of  the  manufacturer  or  vendor  to  define  the 
material  or  product  required,  unless  such  name  if 
followed  by  the  term  “or  equal”,  is  considered  con¬ 
trary  to  the  policy  of  free,  open,  and  competitive 
bidding.  Where  such  a  specification  is  used  in 
lieu  of  descriptive  detail  of  substance  and  function, 
the  term  “or  equal”  is  to  be  literally  construed  so 
that  any  material  or  article  which  will  perform 
adequately  the  duties  imposed  by  the  general  de¬ 
sign  will  be  considered  satisfactory. 

(c)  That,  in  determining  the  lowest  bidder  for 
the  supplying  of  materials  and  equipment,  in  the 
interest  of  standardization  or  ultimate  economy,  the 
contract  mav  be  awarded  to  other  than  the  actual 
lowest  bidder. 

(d)  That,  in  order  to  insure  completion  of  a  proj¬ 
ect  within  the  funds  available  for  the  construction 
thereof,  faithful  performance  of  construction  con¬ 
tracts,  will  be  assured  by  requiring  performance 
bonds  written  in  an  amount  equal  to  100%  of  the 
contract  price  by  one  or  more  corporate  sureties 
financiallv  able  to  assume  the  risk  and  that  such 
bonds  will  be  further  conditioned  upon  the  pay¬ 
ment  of  all  persons  supplying  labor  and  furnishing 
materials  for  the  construction  of  such  project,  ex¬ 
cept  in  cases  in  which  it  is  required  by  the  laws  of 
Alabama  that  protection  for  labor  and  material 
men  be  provided  by  a  bond  separate  from  the  per¬ 
formance  bond.  In  such  latter  case,  a  performance 
bond  in  an  amount  equal  to  100%  of  the  contract 
price  supplemented  by  a  separate  labor  and  ma¬ 
terial  men’s  bond  in  an  amount  not  less  than  50% 
of  the  contract  price  will  be  adequate. 

(e)  That,  if  the  work  on  any  proposed  construc¬ 
tion  contract  is  hazardous,  the  contractor  will  be 
required  to  provide  public  liability  insurance  and 
property  damage  insurance  in  amounts  reasonably 
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sufficient  to  protect  the  contractor  and  each  sub¬ 
contractor. 

(f )  That  minimum  or  other  wage  rates  required 
to  be  predetermined  by  the  law  of  Alabama  jor  local 
ordinance  shall  be  predetermined  by  the  applicant 
in  accordance  therewith,  and  incorporated  in  the 
appropriate  contract  documents.  In  the  absence 
of  applicable  law  or  ordinance,  the  applicant  shall 
predetermine  minimum  wage  rates,  in  accordance 
with  customary  local  rates,  for  all  the  trades  and 
occupations  to  be  employed  on  the  project,  and 
incorporate  them  in  the  appropriate  contract 
documents. 

(g)  That  the  work  shall  be  commenced  as 
quickly  as  possible  after  funds  are  made  available 
and  be  continued  to  completion  with  all  practicable 
dispatch  in  an  efficient  and  economical  manner. 

(h)  That  a  project  will  be  constructed  in;  accord¬ 

ance  with  the  provisions  of  the  attached  [Exhibit 
A  which  is  hereby  made  a  part  hereof;  to  insure 
this  purpose  appropriate  provisions  will  be  incor¬ 
porated  in  all  contracts  (except  subcontracts)  for 
work  to  be  performed  at  the  site  of  the  [project. 
(Exhibit  A  has  been  so  worded  that  the  provisions 
thereof,  may,  if  the  applicant  so  desires;,  be  in¬ 
serted  verbatim  in  such  construction  contract  or 
contracts.)  j 

13.  The  Administrator  and  the  Government  shall 
have  no  rights  or  power  of  any  kind  with  respect 
to  the  rates  to  be  fixed  or  charged  by  the; project, 
excepting  only  such  rights  as  they  may  have  as  a 
holder  of  such  bonds  under  the  Constitution  and 
laws  of  Alabama  and  the  lawful  proceedings  of  the 
Applicant,  taken  pursuant  thereto,  in  authorizing 
the  issuance  of  such  bonds. 

14.  This  offer  is  made  with  the  express  under¬ 
standing  that  neither  the  loan  nor  the  grant  herein 
described  is  conditioned  upon  compliance  by  the 
Applicant  with  any  conditions  not  expressly  set 
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forth  herein.  There  are  no  other  agreements  or 
understandings  between  the  Applicant  and  the 
Government  or  anv  of  its  agencies  in  any  wav  re- 
lating  to  said  Project  or  to  the  financing  or  the 
construction  thereof. 

United  States  of  America, 

Federal  Emergency  Administrator 

of  Public  Works . 
By  Horatio  B.  Hackett, 

Assistant  Administrator . 


EXHIBIT  10 


LOAN  AND  GRANT  AGREEMENT  DATED  AS  OE  DEC.  28, 

1934,  BETWEEN  THE  CITY  OF  FLORENCE,  ALABAMA 

(HEREIN  CALLED  THE  “  BORROWER  ”)  AND  THE 

UNITED  STATES  OF  AMERICA  (HEREIN  CALLED  THE 

“  GOVERNMENT  ”)  j 

P.  W.  STol 

i 

PART  ONE 

1.  Purpose  of  Agreement . — Subject  to  the  terms 
and  conditions  of  this  Loan  and  Grant  Agreement 
(herein  called  the  “ Agreement”),  the  Government 
will,  by  loan  and  grant  not  exceeding  in  the  ag¬ 
gregate  the  sum  of  $436,000,  aid  the  Borrower  in 
financing  a  project  (herein  called  the  “ Project”) 
consisting  of  the  construction  of  an  electric  dis¬ 
tribution  system,  including  substation,  an  office 
building  and  warehouse  therefor,  and  other  neces¬ 
sary  appurtenances  thereto,  all  pursuant  to  the 
Borrower’s  application  (herein  called  the  ^Appli¬ 
cation”),  P.  W.  A.  Docket  No.  4259,  Title  II  of  the 
National  Industrial  Recovery  Act  (herein  called 
the  “Act”),  and  the  Constitution  and  Statutes  of 
the  State  of  Alabama,  including  particularly: 

Act  No.  107,  General  and  Local  Acts  of  Alabama, 
Extra  Session,  1933,  p.  100. 

2.  Description  of  Bonds . — (a)  Designation. — 
Electric  Distribution  System  Bond. 

(b)  Authorised  Principal  Amount. — $336,000. 

(c)  Type. — Special  obligation,  serial,  j  coupon 
bonds. 

(d)  Registration. — Registerable  at  the  option  of 
the  holder  as  to  principal  only. 

(e)  Date. — April  1, 1934. 

(f)  Interest. — At  the  rate  of  4  per  cent  per  an¬ 
num,  payable  October  1,  1934,  and  semiannually 
thereafter  on  April  1  and  October  1  in  each  year. 
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(g)  Maturities. — Payable  on  April  1,  in  years 


and  amounts  as  follows : 

Year:  Amount 

1938.  _  —  $11,000 

1939_  _  __  ___  12.000 

1940  _  _  13,  000 

1941  _  14,000 

194*>  ..  14  OOO 

Y0ar;  Amount 

1949  _  _ _ $15, 000 

1950  _  —  15,000 

1951  _  _____  15.000 

1952  __  __  _  __  15,000 

1953  15.  OOO 

1943  _  _  _  14,000 

1944  _  _  __  14.000 

1945  14.000 

1954  _  _  __  _  _  15,000 

1955  _ _ _  15,  000 

1956  _  _  20,  000 

194G_  _  __  _  _  15,000 

1947  _  __  15.000 

194S.  .  — _  15, 000 

1957  __  _  —  20,000 

1958  _  —  —  __  20.000 

1959  _  _  20,000 

(h)  Security. — Special  obligations  of  the  Bor¬ 
rower,  payable  solely  from  and  secured  only  by  a 
first  pledge  of  the  revenues  derived  from  the  opera¬ 
tion  of  the  Project,  after  provision  only  for  the 
reasonable  cost  of  operation  and  maintenance 
thereof. 

(i)  Place  and  Medium  of  Payment. — Payable  at 
the  office  of  the  City  Treasurer,  Florence,  Alabama, 
or,  at  the  option  of  the  holder,  at  a  bank  or  trust 
company  in  the  Borough  of  Manhattan,  City  and 
State  of  New  York,  in  any  coin  or  currency  which, 
on  the  respective  dates  of  payment  of  the  principal 
of  and  interest  on  the  Bonds,  is  legal  tender  for 
public  and  private  debts. 

( j )  Denomi nation. — $1,000. 

Other  provisions  may  be  substituted  for  the  pro¬ 
visions  of  subparagraphs  (a),  (b),  (c),  (d),  (e), 

(f),  (g),  (i),  and  (j)  of  this  Paragraph  by  the 
Borrower  if  the  consent  of  the  Federal  Emergency 
Administrator  of  Public  Works  (herein  called  the 
“Administrator”)  to  such  substitution  is  obtained. 

3.  Amount  and  Method  of  Making  Grant. — The 
Government  will  make  and  the  Borrower  will 
accept,  whether  or  not  any  or  all  of  the  Bonds  shall 
be  sold  to  a  purchaser  or  purchasers  other  than  the 
Government,  a  Grant  in  an  amount  equal  to  thirty 
per  centum  of  the  cost  of  the  labor  and  materials 
employed  upon  the  Project.  Wherever  the  expres¬ 
sion  “cost  of  labor  and  materials”  is  used  in  this 
Agreement,  such  expression  shall  mean  such  cost 
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as  determined  bv  the  Administrator,  and  his  de- 

•/  ' _ 

termination  thereof  shall  be  final.  The  Govern¬ 


ment  will  make  part  of  the  Grant  by  payment  of 
money  and  the  remainder  of  the  Grant  by  cancella- 
tion  of  Bonds  and/or  interest  coupons;  provided, 
however,  that  if  all  of  the  Bonds  are  sold  to  pur¬ 
chasers  other  than  the  Government,  the  Govern¬ 


ment  will  make  the  entire  Grant  by  payment  of 


money.  ; 

4.  Conditions  Precedent  to  the  Government's 
Obligations. — The  Government  shall  be  under  no 
obligation  to  pay  for  any  of  the  Bonds  or  to  make 
any  Grant: 

(a)  Financial  Condition  and  Budget. — If,  in  the 
judgment  of  the  Administrator,  the  financial  con¬ 
dition  of  the  Borrower  shall  have  changed!  unfav¬ 
orably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government^  or  the 
Borrower  shall  have  failed  to  balance  its  budget 


satisfactorily  or  shall  have  failed  to  take  action  rea¬ 
sonably  designed  to  bring  the  ordinary  current 
expenditures  of  the  Borrower  within  the  prudently 
estimated  revenues  thereof;  1 


(b)  Cost  of  Project. — If  the  Administrator  shall 


not  be  satisfied  that  the  Borrower  will  be  able  to 


complete  the  Project  for  the  sum  of  $436,000,  being 
the  cost  estimated  at  the  time  when  the  Applica¬ 
tion  was  approved  by  the  Government,  or  that  the 
Borrower  will  be  able  to  obtain,  through  additional 
borrowing  or  otherwise,  in  a  manner  satisfactory  to 
the  Administrator,  any  additional  funds  which  the 
Administrator  shall  believe  to  be  necessary  to 


complete  the  Project; 

(c)  Compliance. — If  the  Borrower  shall  not 


have  complied,  to  the  satisfaction  of  the  Adminis¬ 
trator,  with  all  the  provisions  contained  in  this 
Agreement  or  in  the  proceedings  authorizing  the 
issuance  of  the  Bonds,  theretofore  to  be  complied 
with  by  the  Borrower ; 

(d)  Legal  Matters . — If  the  Administrator  shall 
not  be  satisfied  as  to  all  legal  matters  and  proceed- 
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ings  affecting  the  Bonds,  the  security  therefor  or 
the  Project ; 

(e)  Representations. — If  any  representation 
made  by  the  Borrower  in  this  Agreement  or  in  the 
Application  or  in  any  supplement  thereto  or 
amendment  thereof,  or  in  any  document  submitted 
to  the  Government  by  the  Borrower  shall  be  found 
by  the  Administrator  to  be  incorrect  or  incomplete 
in  any  material  respect ; 

(f)  Tennessee  Valley  Authority  Contract. — If 
the  Borrower  shall  not  execute  a  valid  contract, 
satisfactorv  to  the  Administrator,  between  the 
Borrower  and  the  Tennessee  Valley  Authority, 
under  the  terms  of  which  the  Tennessee  Valley 
Authority  will  supply  electrical  energy  to  the  Bor¬ 
rower,  and  will  permit  the  Borrower  to  charge 
such  rates,  in  accord  with  the  provisions  of  the 
Act  and  Ordinance  authorizing  the  issuance  of  the 
Bonds,  as  may  be  reasonably  necessary  to  pay  the 
cost  of  operation  and  maintenance  of  the  Project 
and  the  principal  of  and  interest  upon  the  Bonds ; 

(g)  Rate  arid  Bond  Ordinances. — If  the  ordi¬ 
nance  providing  for  the  fixing  and  maintenance  of 
rates  and  collection  of  charges  for  the  facilities  and 
services  afforded  by  the  Project  and  the  ordinance 
providing  for  the  authorization,  issuance,  and  sale 
of  the  Bonds,  and  the  use  of  the  revenues  derived 
from  the  operation  of  the  Project,  shall  not  be  satis¬ 
factorv  in  form  and  substance  to  the  Administrator ; 

(h)  Court  Decision. — If  the  Supreme  Court  of 
Alabama  shall  not  have  rendered  a  decision  which 
satisfies  the  Administrator  that  the  Borrower  may 
legally  construct  the  Project,  authorize  and  sell  the 
Bonds,  make  all  covenants  and  agreements  con¬ 
tained  in  the  Bonds,  the  proceedings  authorizing 
their  issuance  and  sale  and  in  this  Agreement,  and 
enter  into  the  contract  with  the  Tennessee  Valley 
Authority  referred  to  in  subparagraph  (f )  of  Para¬ 
graph  4,  Part  Oxte,  hereof. 
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5.  Bond  Counsel  and  Bond  Proceedings.— When 
this  Agreement  has  been  executed  the  Borrower 
(unless  it  has  already  done  so)  shall  promptly: 

(a)  Retain  municipal  bond  counsel  satisfactory 
to  the  Administrator  to  assist  the  Borrower  in  the 
proceedings  relative  to  the  authorization,  issuance, 
and  sale  of  the  Bonds  and  to  give  legal  opinions 
on  such  matters  relative  thereto  as  piay  be 
requested  by  the  Administrator ;  and 

(b)  Take  all  the  proceedings  necessary  for  the 
authorization  and  issuance  of  the  Bonds. 

6.  Bond  and  Grant  Requisitions. — From  time  to 
time  after  the  execution  of  this  Agreement,  the 
Borrower  shall  file  a  requisition  with  the  Govern¬ 
ment  requesting  the  Government  to  take  kip  and 
pay  for  Bonds  or  to  make  a  payment  on  account 
of  the  Grant.  Each  requisition  shall  be;  accom¬ 
panied  by  such  documents  as  may  be  requested  by 
the  Administrator  (a  requisition  together  with 
such  documents  being  herein  collectively  called  a 
“Requisition”). 

7.  Bond  Purchases. — If  a  Requisition  request¬ 
ing  the  Government  to  take  up  and  pay  for  Bonds 
is  satisfactory  in  form  and  substance  to  the  Ad¬ 
ministrator,  the  Government,  within  a  reasonable 
time  after  the  receipt  of  such  Requisition,  will  take 
up  and  pay  for  Bonds,  having  maturities  satisfac¬ 
tory  to  the  Administrator,  in  such  amount  as  will 
provide,  in  the  judgment  of  the  Administrator,  suf¬ 
ficient  funds  for  the  construction  of  the  Project 
for  a  reasonable  period.  Payment  for  such  Bonds 
shall  be  made  at  the  Birmingham  Branch  of  the 
Federal  Reserve  Bank  of  Atlanta,  Birmingham, 
Alabama  (herein  called  the  “Reserve  Bank”),  or 
at  such  other  place  or  places  as  the  Administrator 
may  designate,  against  delivery  by  the  Borrower 
of  such  Bonds,  and  all  unmatured  interest  coupons 
appertaining  thereto,  together  with  such  documents 
as  may  be  requested  by  the  Administrator.  The 
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Government  shall  be  under  no  obligation  to  take  up 
and  pay  for  Bonds  beyond  the  amount  which  in  the 
judgment  of  the  Administrator  is  needed  by  the 
Borrower  to  complete  the  Project. 

8.  Grant  by  Payment  of  Money . — If  a  Requisi¬ 
tion  requesting  the  Government  to  make  a  payment 
on  account  of  the  Grant  is  satisfactory  in  form  and 
substance  to  the  Administrator,  the  Government 
will  pay  to  the  Borrower  at  the  Reserve  Bank  or 
at  such  place  or  places  as  the  Administrator  may 
designate  against  delivery  by  the  Borrower  of  its 
receipt  therefor,  a  sum  of  money  equal  to  the  dif¬ 
ference  between  the  aggregate  amount  previously 
paid  on  account  of  the  Grant,  and 

(a)  Twenty-five  per  centum  of  the  cost  of  the 
labor  and  materials  shown  in  the  Requisition  to 
have  been  employed  upon  the  Project  if  the  Requi¬ 
sition  shows  that  the  Project  has  not  been  com¬ 
pleted,  or 

(b)  Thirty  per  centum  of  the  cost  of  such  labor 
and  materials  if  the  Requisition  shows  that  the 
Project  has  been  completed  and  that  all  costs  in¬ 
curred  in  connection  therewith  have  been  deter¬ 
mined  ; 

Provided,  however,  that  the  part  of  the  Grant 
made  by  payment  of  money  to  the  Borrower  shall 
not  be  in  excess  of  the  difference  between  $436,000 
and  the  aggregate  principal  amount  of  the  Bonds 
purchased  by  the  Government.  The  Government 
reserves  the  right  to  make  any  part  of  the  Grant 
by  cancellation  of  Bonds  and/or  interest  coupons 
rather  than  by  payment  of  money  if  the  Borrower 
does  iiot  need  the  money  to  pay  costs  incurred  in 
connection  with  the  construction  of  the  Project. 

9.  Grant  by  Cancellation  of  Bonds. — If  the  Bor¬ 
rower,  within  a  reasonable  time  after  the  comple¬ 
tion  of  the  Project,  shall  have  filed  a  Requisition, 
satisfactory  in  form  and  substance  to  the  Adminis¬ 
trator,  then  the  Government  will  cancel  such  Bonds 
and/or  interest  coupons  as  may  be  selected  by  the 
Administrator  in  an  aggregate  amount  equal  (as 
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nearly  as  may  be)  to  the  difference  between  thirty 
per  centum  of  the  cost  of  the  labor  and  materials 
employed  upon  the  Project  and  the  part  of  the 
Grant  made  by  payment  of  money.  The  Govern¬ 
ment  will  hold  Bonds  or  interest  coupons  for  such 
reasonable  time  in  an  amount  sufficient  to  permit 
compliance  with  provisions  of  this  Paragraph,  un¬ 
less  payment  of  such  difference  shall  have  been 
otherwise  provided  for  by  the  Government. 

10.  Grant  Advances. — At  any  time  after: the  exe¬ 
cution  of  this  Agreement  the  Government  may, 
upon  request  of  the  Borrower,  if,  in  the  judgment 
of  the  Administrator,  the  circumstances  warrant, 
make  advances  to  the  Borrower  on  account  of  the 
Grant,  but  such  advances  shall  not  be  in  excess  of 
thirty  per  centum  of  the  cost  of  the  labor  and  ma¬ 
terials  to  be  employed  upon  the  Project,  as  esti¬ 
mated  by  the  Administrator. 

11.  Deposit  of  Bond  Proceeds  and  Grant;  Bond 
Fund;  Special  Accounts. — The  Borrower  shall  de¬ 
posit  all  accrued  interest  which  it  receives  from  the 
sale  of  the  Bonds  at  the  time  of  the  payment  there¬ 
for  and  any  payment  on  account  of  the  Grant  which 
may  be  made  under  the  provisions  of  Paragraph  9, 
Part  One,  hereof,  into  an  interest  and  bond  re¬ 
tirement  fund  account  (herein  called  the  ‘  i  Bond 
Fund”)  promptly  upon  the  receipt  of  such  accrued 
interest  or  such  payment  on  account  of  the  Grant. 
It  will  deposit  the  remaining  proceeds  from  the 
sale  of  the  Bonds  (whether  such  Bonds  are  sold 
to  the  Government  or  other  purchasers)  and  the 
part  of  the  Grant  made  by  payment  of  mon^v  under 
the  provisions  of  Paragraph  8,  Part  One,  hereof, 
promptly  upon  the  receipt  of  such  proceeds  or  pay¬ 
ments  in  a  separate  account  or  accounts  (each  of 
such  separate  accounts  herein  called  a  “  Special 
Account”),  in  a  bank  or  banks  which  are  members 
of  the  Federal  Reserve  System  and  of  the  Federal 
Deposit  Insurance  Corporation  and  which  shall  be 
satisfactory  at  all  times  to  the  Administrator. 
Provided,  however,  that  interest  on  said  Bonds  ac- 
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eruing  prior  to  complete  construction  of  the  Project 
shall  be  paid  from  the  proceeds  of  said  Bonds  to 
the  extent  such  interest  is  not  available  from  funds 
received  as  accrued  interest,  and,  provisions  shall 
be  made  that,  upon  the  delivery  of  said  Bonds  and 
the  receipt  of  the  proceeds,  a  sufficient  sum,  in¬ 
cluding  the  accrued  interest  received,  shall  be  with¬ 
drawn  from  the  proceeds  and  placed  in  said  Bond 
Fund  to  pay  said  interest. 

12.  Disbursement  of  Monies  in  Special  Accounts 
and  Bond  Fluid. — The  Borrower  shall  expend  the 
monies  in  a  Special  Account  only  for  such  purposes 
as  shall  have  been  previously  specified  in  Requisi¬ 
tions  filed  with  the  Government  and  approved  by 
the  Administrator.  Any  monies  remaining  unex¬ 
pended  in  any  Special  Account  after  the  completion 
of  the  Project  which  are  not  required  to  meet  un¬ 
paid  obligations  incurred  in  connection  with  the 
construction  of  the  Project  shall  either  be  paid  into 
the  Bond  Fund,  or  said  monies  shall  be  used  for  the 
purchase  of  such  of  the  Bonds  as  are  then  outstand¬ 
ing  at  a  price  not  exceeding  the  principal  amount 
thereof  plus  accrued  interest.  Any  Bonds  so  pur¬ 
chased  shall  be  cancelled  and  no  additional  Bonds 
shall  be  issued  in  lieu  thereof.  The  monies  in  the 
Bond  Fund  shall  be  used  solely  for  the  purpose  of 
paying  interest  on  and  principal  of  the  Bonds. 

13.  Other  Financial  Aid  from  the  Government. — 
If  the  Borrower  shall  receive  any  funds  directly  or 
indirectly  from  the  Government  or  any  agency  or 
instrumentality  thereof,  other  than  the  Loan  or 
Grant,  to  aid  in  financing  the  construction  of  the 
Project,  to  the  extent  that  such  funds  are  so  re¬ 
ceived  the  Grant  shall  be  reduced,  and  to  the  extent 
that  such  funds  so  received  exceed  the  part  of  the 
Grant  which  would  otherwise  be  made  by  payment 
of  money,  the  aggregate  principal  amount  of  Bonds 
to  be  purchased  by  the  Government  shall  be 
reduced. 


Ill 


PART  TWO 


In  consideration  of  the  grant,  the  borrower  cove¬ 
nants  that: 


1.  Construction  Work. — All  work  on  the  Project 
shall  be  done  subject  to  the  rules  and  regulations 
adopted  by  the  Administrator  to  carry  out  the  pur¬ 
poses  and  control  the  administration  of  the  act. 
The  following  rules  and  regulations  as  set  out  in 
Bulletin  No.  2,  revised  on  March  3,  1934,  entitled, 
“P.  W.  A.  Requirements  as  to  Bids,  Contractor’s 
Bonds,  and  Contract,  Wage,  and  Labor;  Provi¬ 
sions  and  General  Instructions  as  to  Applica¬ 


tions  and  Loans  and  Grants”,  shall  be  incorpo¬ 
rated  verbatim  (except  that  in  all  places  where  the 
term  “ Borrower”  is  used  the  name  the  Borrower 


shall  be  inserted)  in  all  construction  contracts  for 
work  on  the  Project :  j 

“1.  (a)  Convict  labor. — No  convict  labor  shall 
be  employed  on  the  Project  and  no  materials  manu¬ 
factured  or  produced  by  convict  labor  shall; be  used 
on  the  Project. 

“(b)  Thirty-hour  week. — Except  in  excutive, 
administrative,  and  supervisory  positions,  so  far  as 
practicable  and  feasible  in  the  judgment  of  the 
Government  Engineer,  no  individual  directly  em¬ 
ployed  on  the  Project  shall  be  permitted  to  work 
more  than  eight  hours  in  any  one  day  nor  more 
than  thirty  hours  in  any  one  week :  Provided,  That 
this  clause  shall  be  construed  to  permit  working 
time  lost  because  of  inclement  weather  or  unavoid¬ 
able  delays  in  any  one  week  to  be  made  up  in  the 
succeeding  twenty  days. 

“  (c)  No  work  shall  be  permitted  on  Sundays  or 
legal  holidays  except  in  cases  of  emergency.! 

“2.  Wages,  (a)  All  employees  directly  employed 
on  this  work  shall  be  paid  just  and  reasonable 
wages  which  shall  be  compensation  sufficient  to  pro¬ 
vide,  for  the  hours  of  labor  as  limited,  a  standard 
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of  living  in  decency  and  comfort.  Sueli  wages 
shall  in  no  event  be  less  than  the  minimum  hourly 
wage  rates  for  skilled  and  unskilled  labor  pre¬ 
scribed  by  the  Administrator  for  the  zone  or  zones 
in  which  the  work  is  to  be  done,  viz : 


Skilled  labor _ $1.  00 

Unskilled  labor _  .  40 


“(b)  In  the  event  that  the  prevailing  hourly 
rates  prescribed  under  collective  agreements  or  un¬ 
derstandings  between  organized  labor  and  employ¬ 
ers  in  effect  on  April  30,  1933,  shall  be  above  the 
minimum  rates  specified  above,  such  agreed  wage 
rates  shall  apply :  Provided,  That  such  agreed  wage 
rates  Shall  be  effective  for  the  period  of  this  con¬ 
tract,  but  not  to  exceed  twelve  months  from  the  date 
of  the  contract. 

“(c)  The  above  designated  minimum  rates  are 
not  to  be  used  in  discriminating  against  assistants, 
helpers,  apprentices,  and  serving  laborers  who 
work  and  serve  skilled  journeymen  mechanics  and 
who  are  not  to  be  termed  as  ‘ unskilled  laborers.’ 

“(d)  The  provisions  of  this  contract  relating  to 
hours  and  minimum  wage  rates  for  labor  directly 
employed  on  the  Project  shall  for  the  purposes  of 
this  contract,  to  the  extent  applicable,  supersede  the 
terms  of  any  code  adopted  under  Title  I  of  the  Act 
permitting  longer  hours  or  lower  minimum  wage 
rates. 

“(e)  All  employees  shall  be  paid  in  full  not  less 
often  than  once  each  week  and  in  lawful  money  of 
the  United  States,  unless  otherwise  permitted  by 
the  Government  Engineer,  in  the  full  amount  ac¬ 
crued  to  each  individual  at  the  time  of  closing  of 
the  pay  roll,  which  shall  be  at  the  latest  date  prac¬ 
ticable  prior  to  the  date  of  payment,  and  there  shall 
be  no  deductions  or  rebates  on  account  of  goods 
purchased,  rent,  or  other  obligations,  but  such  obli¬ 
gations  shall  be  subject  to  collection  only  by  legal 
process:  Provided,  however,  that  this  clause  shall 
not  be  construed  to  prohibit  the  making  of  deduc- 
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tions  for  premiums  for  compensation  and  medical 
aid  insurance,  in  such  amounts  as  are  authorized 
by  the  laws  of  the  State  of  Alabama  to  be  paid  by 
employees,  in  those  cases  in  which,  after  tne  mak¬ 
ing  of  the  deductions,  the  wage  rates  will  not 
be  lower  than  the  minimum  wage  rates'  herein 
established. 

“(f)  A  clearly  legible  statement  of  all  wage 
rates  to  be  paid  the  several  classes  of  labor  em¬ 
ployed  on  the  work,  together  with  a  statement  of 
the  deductions  therefrom  for  premiums  for  work¬ 
men’s  compensation  and/or  medical-aid  insurance 
authorized  by  the  laws  of  the  State  of  Alabama, 
should  such  deductions  be  made,  shall  be  posted  in 
a  prominent  and  easily  accessible  place  at  the  site 
of  the  work,  and  there  shall  be  kept  a  true  and 
accurate  record  of  the  hours  worked  by  and  the 
wages,  exclusive  of  all  authorized  deductions,  paid 
to  each  employee,  and  the  Engineer  Inspector  shall 
be  furnished  with  a  sworn  statement  thereof  on 
demand. 

“  (g)  The  Board  of  Labor  Review  (herein  called 
the  ‘Board’)  shall  hear  all  labor  issues  arising 
under  the  operation  of  this  contract  and  such  issues 
as  may  result  from  fundamental  changes  in  eco¬ 
nomic  conditions  during  the  life  of  this  contract. 

“(h)  The  minimum  wage  rates  herein  estab¬ 
lished  shall  be  subject  to  change  by  the  Adminis¬ 
trator  on  recommendation  of  the  Board,  j  In  the 
event  that,  as  a  result  of  fundamental  changes  in 
economic  conditions,  the  Administrator,  acting  on 
such  recommendation,  from  time  to  time  estab¬ 
lishes  different  minimum  wage  rates  (referred  to 
in  Paragraph  2  (a),  (b),  and  (c)  hereof)  all  con¬ 
tracts  for  work  on  the  Project  shall  be  adjusted 
accordingly  by  the  parties  thereto  so  that  the  con¬ 
tract  price  to  the  contractor  under  any  contract  or 
to  any  subcontractor  under  any  subcontract  shall 
be  increased  by  an  amount  equal  to  any  such  in¬ 
creased  cost,  or  decreased  by  an  amount  equal  to 
any  such  decreased  cost. 

35348—35 - 8 
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44  (i)  Engineers,  architects,  and  other  profes¬ 
sional  and  subprofessional  employees  engaged  on 
the  Project  shall  receives  the  prevailing  local  rates 
for  the  various  types  of  service  to  be  rendered,  ex¬ 
cept  that  in  no  case  shall  they  receive  less  than  the 
hourly  rates  set  for  the  highest  paid  class  of  skilled 
labor  directly  employed  on  the  Project. 

4  4  3.  (a)  Labor  preferences. — Preference  shall  be 
given,  where  they  are  qualified,  to  ex-service  men 
with  dependents,  and  then  in  the  following  order: 
(1)  To  citizens  of  the  United  States  and  aliens  who 
have  declared  their  intention  of  becoming  citizens, 
who  are  bona  fide  residents  of  the  City  of  Florence, 
and/or  Lauderdale  County,  Alabama,  and  (2)  to 
citizens  of  the  United  States  and  aliens  who  have 
declared  their  intention  o*f  becoming  citizens,  who 
are  bona  fide  residents  of  the  State  of  Alabama: 
Provided,  That  these  preferences  shall  apply  only 
where  such  labor  is  available  and  qualified  to  per¬ 
form  the  work  to  which  the  employment  relates. 

44  (b)  Employment  services. — To  the  fullest  ex¬ 
tent  possible,  labor  required  for  the  Project  and 
appropriate  to  be  secured  through  employment 
services  shall  be  chosen  from  the  lists  of  qualified 
workers  submitted  by  local  employment  agencies 
designated  by  the  United  States  Employment 
Service :  Provided,  however,  that  union  labor, 
skilled  and  unskilled,  shall  not  be  required  to  reg¬ 
ister  at  such  local  employment  agencies  but,  if  such 
labor  is  desired  by  the  employer,  shall  be  secured 
in  the  customary  ways  through  recognized  union 
locals.  In  the  event,  however,  that  employers  who 
wish  to  employ  union  labor  are  not  furnished  with 
qualified  union  workers  by  the  union  locals  which 
are  authorized  to  furnish  such  labor  residing  in  the 
locality  within  48  hours  ( Sundays  and  holidays  ex¬ 
cluded)  after  request  is  filed  by  the  employer,  all 
labor  shall  be  chosen  from  lists  of  qualified  workers 
submitted  by  local  agencies  designated  by  the 
United  States  Employment  Service.  In  the  selec¬ 
tion  of  workers  from  lists  prepared  by  such  em- 
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ployment  agencies  and  union  locals,  the  labor  pref¬ 
erences  provided  in  section  (a)  of  this  Paragraph 
3  shall  be  observed,  and  preference  shall  be  given 
to  those  unemployed  at  the  date  of  registration 
who,  at  the  date  of  selection,  have  no  other  available 
employment. 

“  (c)  Compliance  with  Title  I  of  the  Act. — The 
following  sections  7  (a)  (1)  and  7  (a)  (2)  of  Title 
I  of  the  Act  shall  be  observed : 

“‘(1)  That  employees  shall  have  the  right  to 
organize  and  bargain  collectively  through  repre¬ 
sentatives  of  their  own  choosing,  and  shall  be  free 
from  the  interference,  restraint,  or  coercion  of  em¬ 
ployers  of  labor,  or  their  agents,  in  the  designation 
of  such  representatives  or  in  self -organization  or  in 
other  concerted  activities  for  the  purpose  of  collec¬ 
tive  bargaining  or  other  mutual  aid  or  protection ; 
(2)  that  no  employee  and  no  one  seeking  employ¬ 
ment  shall  be  required  as  a  condition  of  employ¬ 
ment  to  join  any  company  union  or  to  refrain  from 
joining,  organizing,  or  assisting  a  labor  organiza¬ 
tion  of  his  own  choosing ;  ’  ! 

“4.  Hitman  Labor. — The  maximum  of  human 

labor  shall  be  used  in  lieu  of  maehinerv  wherever 

•/ 

practicable  and  consistent  with  sound  economic  and 
public  advantage ;  and  to  the  extent  that  the  work 
may  be  accomplished  at  no  greater  expense  by 
human  labor  than  by  the  use  of  machinery,  and 
labor  of  requisite  qualifications  is  available,  such 
human  labor  shall  be  employed. 

“5.  Compensation  Insurance. — Every  employer 
of  labor  shall  provide,  if  permitted  by  the  laws  of 
the  State  of  Alabama,  adequate  workmen’s  com¬ 
pensation  insurance  for  all  labor  employed  by  him 
on  the  Project  who  may  come  within  the  protection 
of  such  laws  and  shall  provide,  where  practicable, 
employers’  general  liability  insurance  for  the  bene¬ 
fit  of  his  employees  not  protected  by  such  compen¬ 
sation  laws,  and  proof  of  such  insurance  satisfac¬ 
tory  to  the  Government  Engineer  shall  be  given. 
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Where  it  is  not  permitted  by  law  that  such  insur¬ 
ance  be  provided,  some  method  satisfactory  to  the 
Administrator  must  be  provided,  by  which  the  em¬ 
ployees  may,  by  paying  the  entire  amount  of  the 
premium,  derive  a  similar  protection. 

“6.  Persons  entitled  to  benefits  of  labor  provi¬ 
sions. — There  shall  be  extended  to  every  person 
who  performs  the  wrork  of  a  laborer  or  of  a  mechanic 
on  the  Project  or  on  any  part  thereof  the  bene¬ 
fits  of  the  labor  and  wage  provisions  of  this  con¬ 
tract,  regardless  of  any  contractual  relationship  be¬ 
tween  the  employer  and  such  laborer  or  mechanic. 
There  shall  be  no  discrimination  in  the  selection  of 
labor  on  the  ground  of  race,  creed,  or  color. 

“7.  Withholding  payment. — Under  all  construc¬ 
tion  contracts,  the  Borrower  may  withhold  from  the 
contractor  so  much  of  accrued  payments  as  may 
be  necessary  to  pay  to  laborers  or  mechanics  em¬ 
ployed  on  the  work,  the  difference  between  the  rate 
of  wages  required  by  this  contract  to  be  paid  to 
laborers  or  mechanics  on  the  work  and  the  rate  of 
wages  actually  paid  to  such  laborers  or  mechanics. 

“8 .  Accident  prevention. — Reasonable  precau¬ 
tions  shall  at  all  times  be  exercised  for  the  safety 
of  employees  on  the  work  and  applicable  provi¬ 
sions  of  the  Federal,  State,  and  municipal  safety 
laws  and  building  and  construction  codes  shall  be 
observed.  All  machinery  and  equipment  and  other 
physical  hazards  shall  be  guarded  in  accordance 
with  the  safety  provisions  of  the  ‘Manual  of  Acci¬ 
dent  Prevention  in  Construction’  of  the  Associ¬ 
ated  General  Contractors  of  America,  unless 
and  to  the  extent  that  such  provisions  are  incom¬ 
patible  with  Federal,  State,  or  municipal  laws  or 
regulations. 

“9.  (a)  N.  R.  A.  materials. — So  far  as  articles, 
materials,  and  supplies  produced  in  the  United 
States  are  concerned,  only  articles,  materials,  and 
supplies  produced  under  codes  of  fair  competition 
under  Title  I  of  the  Act,  or  under  the  President’s 
Reemployment  Agreement,  shall  be  used  in  the 
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performance  of  this  work,  except  when  the  Gov¬ 
ernment  Engineer  certifies  that  this  requirement 
is  not  in  the  public  interest  or  that  the  consequent 
cost  is  unreasonable. 


“(b)  Local  preference. — So  far  as  practicable, 
and  subject  to  the  provisions  of  section  (a)  of  this 
Paragraph  9,  preference  shall  also  be  given  to  the 
use  of  locally  produced  materials  if  such  does  not 
involve  higher  cost,  inferior  quality,  or  insufficient 
quantities,  subject  to  the  determination  of  the  Gov¬ 
ernment  Engineer;  but  there  shall  be  no  require¬ 
ment  providing  price  differentials  for,  or  restrict¬ 
ing  the  use  of  materials  to,  those  produced!  within 


the  Nation  or  State. 


“10.  (a)  Inspection  of  records. — The  Adminis¬ 
trator,  through  his  authorized  agents,  shall  have 
the  right  to  inspect  ail  work  as  it  progresses,  and 
shall  have  access  to  all  pay  rolls,  records  of  person¬ 
nel,  invoices  of  materials,  and  any  and  all  other 
data  relevant  to  the  performance  of  this  contract. 
There  shall  be  submitted  to  the  Administrator, 


through  his  authorized  agents,  the  names  and  ad¬ 
dresses  of  all  personnel,  and  such  schedules  of  the 
costs  of  labor,  costs  and  quantities  of  materials, 
and  other  items,  supported  as  to  correctness  by  such 
evidence,  as,  and  in  such  form  as,  the  Adminis¬ 
trator,  through  his  authorized  agents,  may  require. 
The  submission  and  approval  of  said  schedules,  if 
required,  shall  be  a  condition  precedent  to  the  mak¬ 
ing  of  any  payment  under  the  contract. 

“(b)  There  shall  be  provided  for  the  use  of  the 
Engineer  Inspector  such  reasonable  facilities  as  he 
may  request.  In  case  of  dispute  the  Government 
Engineer  shall  determine  the  reasonableness  of  the 


request. 

“11.  Reports. — Every  employer  of  labof  on  the 
Project  shall  report  within  five  days  after  the  close 
of  each  calendar  month,  on  forms  to  be  furnished 
by  the  United  States  Department  of  Labor,  the 
number  of  persons  on  their  respective  pay  rolls 
directly  connected  with  the  Project,  the  aggregate 
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amounts  of  such  pay  rolls,  and  the  man-hours 
worked,  wage  scales  paid  to  the  various  classes  of 
labor,  and  the  total  expenditures  for  materials. 
Two  copies  of  each  of  such  monthly  reports  are  to 
be  furnished  to  the  Government  Engineer,  and  one 
copy  of  each  to  the  United  States  Department  of 
Labor.  The  contractor  under  anv  construction 
contract  shall  also  furnish  to  the  Borrower,  to  the 
Government  Engineer,  and  to  the  United  States 
Department  of  Labor  the  names  and  addresses  of 
all  subcontractors  on  the  work  at  the  earliest  date 
practicable. 

“12.  There  shall  be  provided  all  necessary  serv¬ 
ices  and  all  materials,  tools,  implements,  and  appli¬ 
ances  required  to  perform  and  complete  entirely 
and  in  a  workmanlike  manner  the  work  provided 
for  in  this  contract.  Except  as  otherwise  approved 
in  writing  by  the  Government  Engineer,  such  serv¬ 
ices  shall  be  paid  for  in  full  at  least  once  a  month 
and  such  materials,  tools,  implements,  and  appli¬ 
ances  shall  be  paid  for  at  least  once  a  month  to 
the  extent  of  90%  of  the  cost  thereof  to  the  con¬ 
tractor,  and  the  remaining  10%  shall  be  paid  thirty 
days  after  the  completion  of  the  part  of  the  work 
in  or  on  which  such  materials,  tools,  implements, 
or  appliances  are  incorporated  or  used. 

“13.  Signs. — Signs  bearing  the  legend  ‘Public 
Works  Project  No.  4259’  shall  be  erected  in  appro¬ 
priate  places  at  the  site  of  the  Project. 

“14.  All  reasonable  rules  and  regulations  which 
the  Administrator  may  prescribe  toward  the  effec¬ 
tuation  of  the  matters  covered  by  Paragraphs  1  to 
13,  inclusive,  shall  be  observed  in  the  performance 
of  the  vrork. 

“15.  Subcontractors. — (a)  Appropriate  provi¬ 
sions  shall  be  inserted  in  all  subcontracts  relating 
to  this  work  to  insure  the  fulfillment  of  all  provi¬ 
sions  of  this  contract  affecting  such  contractors, 
particularly  Paragraphs  1  to  14,  inclusive. 
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“(b)  No  bid  shall  be  received  from  any  subcon¬ 
tractor  who  has  not  signed  U.  S.  Government  Form 
No.  P.  W.  A.  61,  revised  March  1934. 

“16.  Termination  for  breach. — In  the  event  that 
any  of  the  provisions  of  Paragraphs  1  to  15;  inclu¬ 
sive,  of  this  contract  are  violated  by  the  contractor 
under  the  construction  contract  or  by  any  Subcon¬ 
tractor  under  any  subcontract  on  the  work,  the 
Borrower  may,  subject  to  the  approval  of  the  Gov¬ 
ernment  Engineer,  and  upon  request  of  the  Admin¬ 
istrator  shall,  terminate  the  contract  by  serving 
written  notice  upon  the  contractor  of  its  intention 
to  terminate  such  contract,  and,  unless  within  ten 
days  after  the  serving  of  such  notice,  such  violation 
shall  cease,  the  contract  shall,  upon  the  expiration 
of  said  ten  days,  cease  and  terminate.  In  the  event 
of  anv  such  termination  the  Borrower  may  take 
over  the  work  and  prosecute  the  same  to  comple¬ 
tion  or  otherwise  for  the  account  and  at  the  expense 
of  the  contractor  and/or  subcontractor,  and  the 
contractor  and  his  sureties  shall  be  liable  to  the 
Borrower  for  any  excess  cost  occasioned  the  Bor¬ 
rower  in  the  event  of  anv  such  termination,  and 
the  Borrower  may  take  possession  of  and  utilize 
in  completing  the  work  such  materials,  appliances, 
and  plant  as  may  be  on  the  site  of  the  work,  and 
necessary  therefor.  This  clause  shall  not  be  con¬ 
strued  to  prevent  the  termination  for  other:  causes 
provided  in  the  construction  contract. 

“17.  Definition. — The  term  ‘Administrator’  as 
used  herein  refers  to  the  Federal  Emergency  Ad¬ 
ministrator  of  Public  Works.  The  term  ‘Act’  as 
used  herein  refers  to  the  National  Industrial  Re¬ 
covery  Act.  The  term  ‘Government  Engineer’  as 
used  herein  shall  mean  the  State  Engineer 
(P.  W.  A.)  or  his  duly  authorized  representative, 
or  any  person  designated  to  perform  his  duties  or 
functions  under  this  Agreement  by  the  Administra¬ 
tor.  The  term  ‘Engineer  Inspector’  as  used  refers 
to  State  Engineer  Inspector,  Resident  and  Assist- 
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ant  Resident  Engineer  Inspectors,  and  Supervising 
Engineers,  appointed  by  the  Administrator.  The 
term  ‘materials’  as  used  herein  includes,  in  addi¬ 
tion  to  materials  incorporated  in  the  Project  or 
used  or  to  be  used  in  the  operation  thereof,  equip¬ 
ment  and  other  material  used  and/or  consumed  in 
the  performance  of  the  work. 

2.  Restriction  as  to  Contractors. — The  Borrower 
shall  receive  no  bid  from  any  contractor,  nor  per¬ 
mit  any  contractor  to  receive  any  bid  from  any  sub¬ 
contractor,  who  has  not  signed  U.  S.  Government 
Eonn  No.  P.  W.  A.  61,  revised  March  1934. 

3.  Bonds  and  Insurance. — Construction  con¬ 
tracts  shall  be  supported  by  adequate  surety  or 
other  bonds  or  security  satisfactory  to  the  Admin- 
istrator  for  the  protection  of  the  Borrower,  of  ma¬ 
terialmen,  and  of  labor  employed  on  the  Project  or 
any  part  thereof.  The  contractor  under  any  con¬ 
struction  contract  shall  be  required  to  provide 
public  liability  insurance  in  an  amount  satisfactory 
to  the  Government  Engineer. 

4.  Force  Labor. — If  prices  in  the  bids  are  exces¬ 
sive,  the  Borrower  reserves  the  right,  anything  in 
this  Agreement  notwithstanding,  to  apply  to  the 
Administrator  for  permission  to  do  all  or  any  part 
of  the  Project  by  day  labor,  upon  such  conditions 
as  the  Administrator  may  impose. 

PART  THREE 

1.  Construction  of  Project. — Not  later  than  upon 
the  receipt  by  it  of  the  first  Bond  payment,  the 
Borrower  will  promptly  commence  or  cause  to  be 
commenced  the  construction  of  the  Project,  and 
the  Borrower  will  thereafter  continue  such  con¬ 
struction  or  cause  it  to  be  continued  to  completion 
with  all  practicable  dispatch,  in  an  efficient  and  eco¬ 
nomical  manner,  at  a  reasonable  cost  and  in  accord¬ 
ance  with  the  provisions  of  this  Agreement,  such 
engineering  supervision  and  inspection  as  the  Ad¬ 
ministrator  or  his  representatives  may  require,  and 
plans,  drawings,  specifications,  and  construction 
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contracts  which  shall  be  satisfactory  to  the  Admin¬ 
istrator.  Except  with  the  prior  written  consent  of 
the  Administrator,  no  materials  or  equipment  for 
the  Project  shall  be  purchased  by  the  Borrower 
subject  to  any  chattel  mortgage  or  any  conditional 
sale  or  title-retention  agreement. 

2.  Information . — During  the  construction  of  the 
Project  the  Borrower  will  furnish  to  the  Govern- 
ment  all  such  information  and  data  as  the  Adminis¬ 
trator  may  request  as  to  the  construction,  cdst,  and 
progress  of  the  work.  The  Borrower  will  furnish 
to  the  Government,  and  to  any  purchaser  from  the 
Government  of  25  per  centum  of  the  Bonds,  such 
financial  statements  and  other  information  and 
data  relating  to  the  Borrower  and  the  Project  as 
the  Administrator  or  any  such  purchaser  may  at 
any  time  reasonably  require. 

3.  Representations  and  Warranties. — The  Bor¬ 
rower  represents  and  warrants  as  follows :  j 

(a)  Litigation. — No  litigation  or  other  proceed¬ 

ings  are  now  pending  or  threatened  which  might 
adversely  affect  the  Bonds,  the  construction  and 
operation  of  the  Project,  or  the  financial  condition 
of  the  Borrower;  j 

(b)  Financial  Condition. — The  character  of  the 
assets  and  the  financial  condition  of  the  Borrower 
are  as  favorable  as  at  the  date  of  the  Borrower’s 
most  recent  financial  statement,  furnished!  to  the 
Government  as  a  part  of  the  Application,  and  there 
have  been  no  changes  in  the  character  of  its  assets 
or  in  its  financial  condition  except  such  changes  as 
are  necessary  and  incidental  to  the  ordinary  and 
usual  conduct  of  the  Borrower’s  affairs; 

(c)  Fees  and  Commissions. — No  fee  or  commis¬ 
sion  has  been  or  will  be  paid  by  the  Borrower  or  any 
of  its  officers,  employees,  agents,  or  representatives, 
and  no  agreement  to  pay  a  fee  or  commission  has 
been  or  will  be  entered  into  by  or  on  behalf  of  the 
Borrower,  or  any  of  its  officers,  employees,!  agents, 
or  representatives,  in  order  to  secure  the  Loan  or 
Grant  hereunder ; 


(cl)  Affirmation. — Every  statement  contained  in 
this  Agreement,  in  the  Borrower’s  Application,  and 
in  any  supplement  thereto  or  amendment  thereof, 
and  in  any  other  document  submitted  to  the  Gov¬ 
ernment  bv  or  on  behalf  of  the  Borrower  is  correct 
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and  complete,  and  no  relevant  fact  materially  af¬ 
fecting  the  Bonds,  the  Grant,  or  the  Project,  or  the 
obligations  of  the  Borrower  under  this  Agreement 
has  been,  or  will  be,  omitted  therefrom. 

4.  Sale  of  Bonds  by  the  Government. — The  Bor¬ 
rower  will  take  all  such  steps  as  the  Government 
may  reasonably  request  to  aid  in  the  sale  by  the 
Government  of  any  or  all  of  the  Bonds.  Upon  re¬ 
quest,  the  Borrower  will  furnish  to  the  Government 
or  to  hny  purchaser  from  the  Government  of  25  per 
centum  of  the  Bonds,  information  for  the  prepara¬ 
tion  of  a  bond  circular  in  customary  form,  signed 
by  the  proper  official  of  the  Borrower,  containing 
such  data  as  the  Government  or  such  purchaser 
may  reasonably  request  concerning  the  Borrower 
and  the  Project. 

5.  Expenses. — The  Government  shall  be  under 
no  obligation  to  pay  any  costs,  charges,  and  ex¬ 
penses  incident  to  compliance  with  any  of  the 
duties  or  obligations  of  the  Borrower  under  this 
Agreement  including,  without  limiting  the  gen¬ 
erality  of  the  foregoing,  the  cost  of  preparing, 
executing,  or  delivering  the  Bonds  or  obtaining  all 
legal  opinions  requested  by  the  Administrator. 

6.  Waiver. — Any  provision  of  this  Agreement 
may  be  waived  or  amended  with  the  consent  of  the 
Borrower  and  the  written  approval  of  the  Admin¬ 
istrator,  without  the  execution  of  a  new  or  supple¬ 
mental  agreement,  if,  in  the  opinion  of  the  Ad¬ 
ministrator,  which  shall  be  conclusive,  such  waiver 
or  amendment  does  not  substantially  vary  the 
terms  of  this  Agreement. 

7.  Interest  of  Member  of  Congress. — No  Member 
of  or  Delegate  to  the  Congress  of  the  United  States 
of  America  shall  be  admitted  to  any  share  or  part 
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of  this  Agreement,  or  to  anv  benefit  to:  arise 
therefrom. 

8.  Validation. — The  Borrower  hereby  covenants 
that  it  will  institute,  prosecute,  and  carry  to  com¬ 
pletion  insofar  as  it  may  be  within  the  power'  of  the 
Borrower,  any  and  all  acts  and  things  to  be  per¬ 
formed  or  done  to  secure  the  enactment  of  legisla¬ 
tion  or  to  accomplish  such  other  proceedings, 
judicial  or  otherwise,  as  may  be  necessary,  appro¬ 
priate,  or  advisable  to  empower  the  Borrower  to 
issue  the  Bonds  and  to  remedy  any  defects,  illegali¬ 
ties,  and  irregularities  in  the  proceedings  of  the 
Borrower  relative  to  the  issuance  of  the  Bonds  and 
to  validate  the  same  after  the  issuance  thereof  to 
the  Government,  if  in  the  judgment  of  the  Admin¬ 
istrator  such  action  may  be  deemed  necessary,  ap¬ 
propriate,  or  advisable.  The  Borrower  further 
covenants  that  it  will  procure  and  furnish  to  the 
Government,  as  a  condition  precedent  to  the  Gov¬ 
ernment’s  obligations  hereunder,  a  letter  from  the 
Governor  of  the  State  of  Alabama  stating  that  if 
in  the  judgment  of  the  Administrator  it  may  be  ad¬ 
visable  to  enact  legislation  to  empower  the  Bor¬ 
rower  to  issue  the  Bonds  or  to  remedy  any  defects, 
illegalities,  or  irregularities  in  the  proceedings  of 
the  Borrower  relative  to  the  issuance  thereof  or  to 
validate  the  same,  said  Governor  will  recommend 
and  cooperate  in  the  enactment  of  such  legislation. 

9.  Miscellaneous. — Subject  to  the  limitations 
herein  contained,  this  Agreement  shall  be  binding 
upon  the  parties  hereto  when  a  copy  thereof,  duly 
executed  by  the  Borrower  and  the  Government, 
shall  have  been  received  bv  the  Borrower.;  This 

m/ 

Agreement  shall  be  governed  by  and  be  construed 
in  accordance  with  the  laws  of  the  State  of 
Alabama. 

10.  Naming  of  Project. — The  Project  shall  not 
be  named  except  with  the  written  consent  of  the 
Administrator. 

11.  Undue  Delay  by  the  Borrower . — If,  ;  in  the 
opinion  of  the  Administrator,  which  shall  be  con- 
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elusive,  the  Borrower  shall  delav  for  an  unreason- 
able  time  in  carrving  out  anv  of  the  duties  of  the 
obligations  to  be  performed  by  it  under  the  terms 
of  this  Agreement,  the  Administrator  may  cancel 
this  Agreement. 

12.  Nature  of  Liability. — It  is  expressly  under¬ 
stood  and  agreed  that  this  Agreement  does  not 
constitute  an  indebtedness  of  the  Borrower  within 
the  meaning  of  any  provision  or  limitation  of  the 
Constitution  of  the  State  of  Alabama  and  it  is 
hereby  made  a  condition  of  this  Agreement  that  the 
covenants,  agreements,  representations,  and  war¬ 
ranties  herein  contained  do  not  and  shall  never  im¬ 
pose  a  pecuniary  liability  upon  the  Borrower  or 
charge  against  its  general  credit. 

13  .Construction  of  Agreement. — If  any  provi¬ 
sion  of  this  Agreement  shall  be  invalid  in  whole  or 
in  part,  to  the  extent  it  is  not  invalid  it  shall  be 
valid  and  effective  and  no  such  invalidity  shall 
affect,  in  whole  or  in  part,  the  validity  and  effec¬ 
tiveness  of  any  other  provision  of  this  Agreement 
or  the  right  or  obligations  of  the  parties  hereto, 
provided  in  the  opinion  of  the  Administrator,  the 
agreement  does  not  then  violate  the  terms  of  the 
Act. 

Ix  Witness  Whereof,  the  City  of  Florence, 
Alabama,  and  the  United  States  of  America  have, 
respectively,  caused  this  Agreement  to  be  duly  exe¬ 
cuted  as  of  the  dav  and  vear  first  above  written. 

mJ 

'  City  of  Florence,  Alabama, 

By  Lee  Glenn,  Mayor. 

United  States  of  America, 

By  Harold  L.  Ickes, 

Federal  Emergency  Administrator 

of  Public  Works. 

[seal] 

Attest : 

S.  P.  Howard, 

City  Clerk. 


EXHIBIT  11 


AGREEMENT  TERMINATING  THE  LOAN  AND  GRANT 
AGREEMENT  BETWEEN  THE  CITY  OF  FLORENCE 
(COUNTY  OF  LAUDERDALE,  ALABAMA)  AND  THE  UNITED 
STATES  OF  AMERICA 

P.  W.  A.  Docket  No.  4259 

AGREEMENT  DATED  AS  OF  DEC.  2.  1935.  TERMINATING  THE 
LOAN  AND  GRANT  AGREEMENT  DATED  AS  OF  DECEMBER 
2S,  1934,  AND  THE  AMENDATORY  LOAN  AGREEMENT  DATED 
AS  OF  APRIL  15,  1935,  BETWEEN  THE  CITY  OF  FLORENCE, 
LAUDERDALE  COUNTY,  ALABAMA  (HEREIN  CALLED  THE 
“CITY”)  AND  THE  UNITED  STATES  OF  AMERICA  (HEREIN 
CALLED  THE  “GOVERNMENT”) 

Whereas  a  Loan  and  Grant  Agreement  was  en¬ 
tered  into  by  and  between  the  City  and  the  Govern- 

w  -V 

ment  dated  as  of  December  28, 1934,  and 

Whereas  said  Loan  and  Grant  Agreement  was 
amended  by  an  Amendatory  Loan  Agreement  by 
and  between  the  City  and  the  Government  dated 
as  of  April  15,  1935,  and 

Whereas  it  is  to  the  mutual  advantage: of  the 
City  and  the  Government  to  terminate  said  Loan 
and  Grant  Agreement  and  said  Amendatorv  Loan 
Agreement, 

Now,  Therefore,  it  is  Hereby  Agreed  by  and 
between  the  City  and  the  Government  that  said 
Loan  and  Grant  Agreement  dated  as  of  December 
28,  1934,  and  said  Amendatory  Loan  Agreement 
dated  as  of  April  15,  1935,  be  and  the  same  hereby 
are  terminated. 

City'  of  Florence, 

By  Lee  Glenn,  Mayor. 

United  States  of  America, 

Federal  Emergency  Adminis¬ 
trator  of  Public  Works. 
(Sgd.)  Horatio  B.  Hackett,  j 

Assistant  Administrator. 

[seal] 

Attest  : 

S.  B.  Howard, 

City  Clerk. 
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EXHIBIT  12 


Federal  Emergency  Administration 

of  Public  Works, 

Washington,  D.  0.,  December  4,  1935. 
City  of  Florence, 

State  of  Alabama. 

1.  Offer. — The  United  States  of  America  (herein 
called  the  “Government’7)  hereby  offers  to  aid  in 
financing  the  construction  of  an  electric  distribu¬ 
tion  system,  including  a  substation,  an  office  build¬ 
ing,  and  a  warehouse  (herein  called  the  “Project”) 
by  making  a  loan  and  grant  to  the  City  of  Florence, 
Alabama  (herein  called  the  “Applicant”),  in  an 
amount  not  exceeding  in  the  aggregate  the  sum  of 
$436,000. 

2.  Method  of  Making  Loan. — The  Goverment 
will  purchase  from  the  Applicant,  at  the  principal 
amount  thereof  plus  accrued  interest,  obligations  of 
the  description  set  forth  below’  (or  such  other  de¬ 
scription  as  shall  be  mutually  satisfactory)  in  the 
aggregate  principal  amount  of  $336,000,  less  such 
amount  of  such  obligations,  if  any,  as  the  Applicant 
may  sell  to  purchasers  other  than  the  Government : 

(a)  Obligor. — City  of  Florence; 

(b)  Type. — Special  obligation,  serial,  coupon 
bond ; 

(c)  Denomination. — $1,000; 

(d)  Date . — April  1, 1934; 

(e)  Interest  rate  and  interest  payment  dates. — 
Four  percent  per  annum,  payable  on  October  1, 
1934,  and  semiannually  thereafter  on  April  1  and 
October  1  in  each  year; 

(f )  Place  of  payment. — At  the  office  of  the  City 
Treasurer,  Florence,  Alabama,  or,  at  the  option  of 
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the  holder,  at  a  bank  or  trust  company  in  the  Bor¬ 
ough  of  Manhattan,  City  and  State  of  New  York; 

"(g)  Registration  privileges. — At  the  option  of 
the  holder,  as  to  principal  only ; 

(h)  Maturities. — On  April  1  in  years  and 
amounts  as  follows : 


193S _ —  $11.  000 

1939 _ i-  12,000 

19-40 _ 4-  13,000 

1941-1945,  inclusive _ L  14.000 

1946-1955,  inclusive _ i-  15,  000 

1956-1959.  inclusive - 1-  20,  000 


(i)  Security. — Payable  solely  from  and  Secured 
only  by  a  first  pledge  of  the  revenues  derived  from 
the  operation  of  the  Project,  after  provision  only 
for  the  reasonable  cost  of  operation  and  mainte¬ 
nance  thereof.  • 

3.  Amount  of  Grant. — The  Government  will 
make  a  grant  in  an  amount  equal  to  30  per  centum 
of  the  cost  of  the  labor  and  materials  employed 
upon  the  Project.  The  Government  will  make  the 
grant  either  wholly  by  the  payment  of  money,  or 
partly  by  the  payment  of  money  and  partly;  by  the 
cancellation  of  obligations  purchased  pursuant  to 
this  offer  or  interest  coupons  attached  thereto,  in 
aggregate  amount  equal  to  the  amount  of  the  grant 
less  the  amount  in  money.  In  no  event  shall  the 
grant,  whether  made  partly  by  payment  of;  money 
and  partly  by  cancellation,  or  wholly  by  payment  of 
money,  be  in  excess  of  $120,000. 

4.  Conditions  Precedent . — The  Government  will 
be  under  no  obligation  to  take  up  and  pay  for  any 
bonds  which  it  herein  offers  to  purchase  or  to  make 
any  grant : 

(a)  Financial  Condition . — If  the  financial  condi¬ 
tion  of  the  Applicant  shall  have  changed  unfavor¬ 
ably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government ; ; 

(b)  Cost  of  Project. — If  it  appears  that  the 
Applicant  will  not  be  able  to  complete  the  Project 
described  in  this  offer  for  the  sum  allotted  by  the 
Government,  or  that  the  Applicant  will  not  be  able 
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to  obtain  any  funds  which,  in  addition  to  such  sum, 
shall  be  necessary  to  complete  the  Project ; 

(c)  Plans  and  Specifications  and  Certificate  of 
Purposes. — If  the  Applicant  shall  not  have  filed 
with  the  Government  plans  and  specifications  for 
the  Project  accompanied  by  a  certificate  of  pur¬ 
poses  setting  out  in  detail  the  amounts  and  pur¬ 
poses  of  the  expenditures  which  the  Applicant  pro¬ 
poses  to  make  in  connection  with  the  Project,  and 
the  Government  shall  not  have  accepted  such  plans 
and  specifications  and  such  certificate  of  purposes 
as  showing  that  the  Project  will  be  constructed  in 
such  a  manner  as  to  provide  reasonable  security  for 
the  loan  to  be  made  bv  the  Government  and  to  com- 
ply  with  Title  II  of  the  National  Industrial  Recov¬ 
ery  Act  in  all  other  respects. 

5.  Interest  of  Member  of  Congress. — No  Member 
of  or  Delegate  to  the  Congress  of  the  United  States 
of  America  shall  be  allowed  to  participate  in  the 
funds  made  available  for  the  construction  of  the 
Project  or  to  any  benefit  arising  therefrom. 

6.  Bonus  or  Commission. — The  Applicant  shall 
not  pay  any  bonus  or  commission  for  the  purpose  of 
obtaining  an  approval  of  the  application. 

7.  Information. — The  Applicant  shall  furnish 
the  Government  with  reasonable  information  and 
data  concerning  the  construction,  cost,  and  prog¬ 
ress  of  the  work.  Upon  request  the  Applicant  shall 
also  furnish  the  Government,  and  any  purchaser 
from  the  Government  of  at  least  25  percent  of  the 
bonds,  with  adequate  financial  statements  and  other 
reasonable  information  and  data  relating  to  the 
Applicant. 

8.  Bond  Circular. — The  Applicant  shall  furnish 
all  such  information  in  proper  form  for  the  prep¬ 
aration  of  a  bond  circular  and  shall  take  all  such 
steps  as  the  Government  or  any  purchaser  or  pur¬ 
chasers  from  the  Government  of  not  less  than  25 
percent  of  the  bonds  may  reasonably  require  to 
aid  in  the  sale  by  the  Government  or  any  such  pur¬ 
chaser  or  purchasers  of  any  or  all  of  the  bonds. 
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9.  Insurance. — The  Applicant  shall  cany  rea¬ 

sonable  and  adequate  insurance  upon  the  completed 
Project  or  any  completed  part  thereof  accepted  by 
the  Applicant  or  the  system  of  which  the  Project 
is  a  part.  j 

10.  Name  of  Project. — The  Applicant  shall  not 
name  the  Project  for  any  living  person. 

11.  Grant  and  Bond  Payments — (a)  Advance 
Grant. — Upon  receipt  of  this  offer,  the  Applicant 
may  request  an  advance  on  account  of  the!  grant 
in  an  amount  not  exceeding  5  percent  of  the  esti¬ 
mated  cost  of  labor  and  materials  to  be  employed 
on  the  Project.  This  advance  grant  may  be  used 
for  paying  architectural,  engineering,  and  planning 
fees,  costs  of  surveys,  borings,  and  other  prelimi¬ 
nary  investigations,  cost  of  preparation  of;  plans, 
specifications,  and  other  forms  of  proposed  con¬ 
tract  documents,  and  costs  of  advertisements  for 
bids  for  contracts,  and  the  printing  of  the  bonds, 
but  not  in  payment  for  the  acquisition  of;  lands, 
easements,  or  rights-of-way.  The  request  for  this 
advance  grant  shall  be  accompanied  by  a  signed 
certificate  of  purposes  in  which  shall  appear  in 
reasonable  detail  the  purposes  for  which  such 
advance  grant  will  be  used ; 

(b)  Payment  for  Bonds. — A  requisition  request¬ 
ing  the  Government  to  take  up  and  pay  for  bonds 
will  be  honored  as  soon  as  possible  after  such  bonds 
are  ready  for  delivery,  if  the  bond  transcript  and 
other  documents  supporting  such  requisitions  are 
complete ; 

(c)  Intermediate  Grant  Requisitions.^ Simul¬ 
taneously  with  the  delivery  of  and  payment  for  the 
bonds  by  the  Government,  or,  when  bonds  are  taken 
up  and  paid  for  in  more  than  one  installment,, 
simultaneously  with  the  delivery  of  and  payment 
for  the  final  installment,  if  the  Applicant  has  so 
requisitioned  and  if  such  requisition  is  accom¬ 
panied  by  a  signed  certificate  of  purposes  showing 
in  reasonable  detail  the  purposes  for  which  the 
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funds  will  be  used,  and  that  such  funds  will  be  used 
for  items  properly  included  as  part  of  the  cost  of 
the  Project,  the  Government  will  make  a  grant  of 
an  amount  representing  the  difference  between  the 
advance  grant  and  an  amount  equal  to  15  percent 
of  said  previously  estimated  cost  of  labor  and  ma¬ 
terials  to  be  employed  upon  the  Project.  When 
the  Project  shall  be  approximately  70  percent  com¬ 
pleted  the  Applicant  may  file  its  requisition  for  an 
additional  grant  in  an  amount  which,  together  with 
the  amount  previously  paid  on  account  of  the  grant, 
is  equal  to  30  percent  of  the  cost  of  labor  and  ma¬ 
terials  theretofore  employed  on  the  Project,  but  in 
no  event  in  an  amount  exceeding  the  amount  set 
forth  in  paragraph  3  hereof. 

The  intermediate  grant  requisitions  will  be  hon¬ 
ored  if  the  documents  necessary  to  support  such 
requisitions  are  complete  and  work  on  the  Project 
has  progressed  in  accordance  with  the  provisions 
of  this  offer  relating  thereto. 

(d)  Final  Grant  Payment. — At  any  time  after 
completing  the  Project,  the  Applicant  may  file  a 
requisition  requesting  the  remainder  of  the  grant 
which,  together  with  all  previous  payments  on  ac¬ 
count  of  such  grant,  shall  be  an  amount  not  in  ex¬ 
cess  of  30  percent  of  the  actual  cost  of  labor  and 
materials  employed  upon  the  Project,  and  not  to 
exceed,  in  any  event,  the  amount  of  the  grant  set 
forth  in  paragraph  3  hereof.  The  final  grant 
requisition  will  be  honored  if  the  documents  neces¬ 
sary  to  support  it  are  complete  and  work  on  the 
Project  has  been  completed  in  accordance  with  the 
provisions  of  this  offer  relating  thereto: 

(e)  Construction  Account. — A  Separate  account 
or  accounts  (herein  collectively  called  the  ‘‘Con¬ 
struction  Account  ”)  shall  be  set  up  in  a  bank  or 
banks  whih  are  members  of  the  Federal  Deposit 
Insurance  Corporation  and  of  the  Federal  Reserve 
System.  The  advance  grant,  the  intermediate 
grants,  the  proceeds  from  the  sale  of  the  bonds 
(exclusive  of  accrued  interest  and  an  amount,  if 
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any,  representing  interest  during  construction), 
the  final  grant,  and  any  other  moneys  which  shall 
be  required  in  addition  to  the  foregoing,  to  pay  the 
cost  of  constructing  the  Project  shall  be  deposited 
in  the  Construction  Account,  promptly  upon  the 
receipt  thereof.  All  accrued  interest  paid  by  the 
Government  at  the  time  of  delivery  of  the  bonds 
shall  be  paid  into  a  separate  account  (herein  called 
the  “Bond  Fund”).  Payments  for  the  construc¬ 
tion  of  the  Project  shall  be  made  only  from  the 
Construction  Account ; 

(f)  Disbursement  of  Moneys  in  Construction 

Account. — Moneys  in  the  Construction  Account 
shall  be  expended  only  for  such  purposes  as  shall 
have  been  previously  specified  in  the  certificate  of 
purposes  filed  with  and  accepted  by  the  Govern¬ 
ment.  All  moneys  remaining  in  the  Construction 
Account  after  all  costs  incurred  in  connection  with 
the  Project  have  been  paid  shall  either  be  used  to 
repurchase  bonds,  if  any  of  the  bonds  are  then  held 
by  the  Government,  or  be  transferred  to  the  Bond 
Fund ;  | 

(g)  TJse  of  Moneys  in  Bond  Fund. — Moneys  in 
the  Bond  Fund  shall  be  expended  solely  for  the 
purpose  of  paying  interest  on  and  principal  of 
bonds. 

12.  Construction  of  Project. — The  following 
policies  have  been  adopted  by  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  in  order  to 
effectuate  the  purposes  of  Title  II  of  the  Ifational 
Industrial  Recovery  Act,  and  the  making  of  the 
loan  and  grant  herein  set  forth  shall  be  subject  to 
the  condition  that  the  Applicant,  in  the  exercise  of 
its  lawful  discretion,  shall  adopt  said  policies  and 
comply  therewith  in  the  construction  i  of  the 
Project.  i 

(a)  That  if  a  project  is  to  be  constructed  under 
contract,  contracts  should  be  awarded  to  the  lowest 
responsible  bidder  pursuant  to  public  advertise¬ 
ment  and  that  every  opportunity  be  given  for  free, 
open,  and  competitive  bidding  for  contracts  for 
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construction  and  contracts  for  the  purchase  of 
materials  and  equipment ; 

(b)  That  the  use  in  the  specifications  or  other¬ 
wise  of  the  name  of  a  proprietary  product  or  the 
name  of  the  manufacturer  or  vendor  to  define  the 
material  or  product  required,  unless  such  name  is 
followed  by  the  term  “or  equal'’,  is  considered 
ccontrary  to  the  policy  of  free,  open,  and  competitive 
bidding.  Where  such  a  specification  is  used  in  lieu 
of  descriptive  detail  of  substance  and  function,  the 
term  “or  equal”  is  to  be  literally  construed  so  that 
any  material  or  article  which  will  perform  ade¬ 
quately  the  duties  imposed  by  the  general  design 
will  be  considered  satisfactory ; 

(c)  That,  in  determining  the  lowest  bidder  for 
the  supplying  of  materials  and  equipment,  in  the 
interest  of  standardization  or  ultimate  economy, 
the  contract  mav  be  awarded  to  other  than  the 
actual  lowest  bidder ; 

(d)  That,  in  order  to  insure  completion  of  a 
project  within  the  funds  available  for  the  construc¬ 
tion  thereof,  faithful  performance  of  construction 
contracts  will  be  assured  by  requiring  performance 
bonds  written  in  an  amount  equal  to  100%  of  the 
contract  price  by  one  or  more  corporate  sureties 
financially  able  to  assume  the  risk  and  that  such 
bonds  will  be  further  conditioned  upon  the  pay¬ 
ment  of  all  persons  supplying  labor  and  furnish¬ 
ing  materials  for  the  construction  of  such  project, 
except  in  cases  in  which  it  is  required  by  the  laws 
of  Alabama  that  protection  for  labor  and  material- 
men  be  provided  by  a  bond  separate  from  the  per¬ 
formance  bond.  In  such  latter  case,  a  perform¬ 
ance  bond  in  an  amount  equal  to  100%  of  the  con¬ 
tract  price  supplemented  by  a  separate  labor  and 
materialmen’s  bond  in  an  amount  not  less  than 
50%  of  the  contract  price  will  be  adequate : 

(e)  That,  if  the  work  on  any  proposed  construc¬ 
tion  contract  is  hazardous,  the  contractor  will  be 
required  to  provide  public  liability  insurance  and 
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property  damage  insurance  in  amounts  reasonably 
sufficient  to  protect  the  contractor  and  each 
subcontractor ;  I 

(f)  That  minimum  or  other  wage  rates  required 
to  be  predetermined  by  the  law  of  Alabama  or  local 
ordinance  shall  be  predetermined  by  the  applicant 
in  accordance  therewith,  and  incorporated 1  in  the 
appropriate  contract  documents.  In  the  absence 
of  applicable  law  or  ordinance,  the  applicant  shall 
predetermine  minimum  wage  rates,  in  accordance 
with  customary  local  rates,  for  all  the  trades  and 
occupations  to  be  employed  on  the  project,  and 
incorporate  them  in  the  appropriate  contract 
documents ; 

(g)  That  the  work  shall  be  commenced  as 
quickly  as  possible  after  funds  are  made  available 
and  be  continued  to  completion  with  all  practi¬ 
cable  dispatch  in  an  efficient  and  economical 
manner ; 

(h)  That  a  project  will  be  constructed  in  ac¬ 
cordance  with  the  provisions  of  the  attached  Ex¬ 
hibit  A  which  is  hereby  made  a  part  hereof;  to 
insure  this  purpose  appropriate  provisions  will  be 
incorporated  in  all  contracts  (except  subcontracts) 
for  work  to  be  performed  at  the  site  of  the  project. 
(Exhibit  A  has  been  so  worded  that  the  provisions 
thereof,  may,  if  the  applicant  so  desires,  |  be  in¬ 
serted  verbatim  in  such  construction  contract  or 
contracts.) 

13.  The  Administrator  and  the  Government  shall 
have  no  rights  or  power  of  any  kind  with  respect  to 
the  rates  to  be  fixed  or  charged  by  the  project, 
excepting  only  such  rights  as  they  may  have  as  a 
holder  of  such  bonds  under  the  Constitution  and 
laws  of  Alabama  and  the  lawful  proceedings  of  the 
Applicant,  taken  pursuant  thereto,  in  authorizing 
the  issuance  of  such  bonds. 

14.  This  offer  is  made  with  the  express 1  under¬ 
standing  that  neither  the  loan  nor  the  grant  herein 
described  is  conditioned  upon  compliance  I  by  the 
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Applicant  with  any  conditions  not  expressly  set 
forth  herein.  There  are  no  other  agreements  or 
understandings  between  the  Applicant  and  the  Gov¬ 
ernment  or  any  of  its  agencies  in  any  way  relating 
to  said  Project  or  to  the  financing  or  the  construc¬ 
tion  thereof. 

United  States  of  America, 

Federal  Emergency  Administrator 

of  Public  Works. 

By  Horatio  B.  Hackett, 

Assistant  Admin istrator. 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 


Alabama  Hower  Company*  appeij.ant 


motion 


In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 


No.  6583 

Alabama  Power  Company,  appellant 

v. 

Harold  L.  Ickes,  Administrator  of  the  Federal 

j 

Emergency  Administration  of  Public,  Works, 
et  al.,  appellees. 


MOTION 


Now  come  the  appellees  and  respectfully  show 
to  this  Court : 


That  the  decree,  entered  herein  in  the  Supreme 
Court  of  the  District  of  Columbia  on  October  14, 
1935,  and  from  winch  the  present  appeal  was  taken, 
dismissed  the  bill  of  complaint  on  the  ground  of 
insufficiency  and  on  other  similar  grounds.  The 
suit  was  brought  to  enjoin  the  defendants  from 
advancing  Public  Works  Administration  funds  to 
the  towns  of  Guntersville,  Hartselle,  and  Russell¬ 
ville,  Alabama,  for  the  purpose  of  constructing  an 
electric  power  plant.  ! 


i 
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For  several  weeks  last  past  the  municipalities 
have  been  negotiating  with  the  Public  Works  Ad¬ 
ministration,  and  during  the  pendency  of  this  ap¬ 
peal  said  negotiations  culminated  on  December  4, 
1935,  in  formal  offers  on  the  part  of  the  Public 
Works  Administration  to  the  said  municipalities 
the  terms  of  which  are  vitally  and  substantially 
different  than  is  alleged  in  the  bill  of  complaint. 
Thus  the  pleadings  do  not  nowT  represent  an  actu¬ 
ally  existing  controversy  between  the  parties  and 
it  would  be  futile  and  useless  to  continue  the  litiga¬ 
tion  on  the  basis  of  them. 

Copies  of  the  aforesaid  offers  are  hereto  annexed 
and  marked  Exhibits  1,  2,  and  3. 

Wherefore,  and  for  the  reasons  set  forth  in  the 
annexed  memorandum,  the  appellees  move  that  the 
cause  be  remanded  to  the  District  Court  with  leave 
to  the  parties  to  amend  their  pleadings  in  accord¬ 
ance  with  the  facts  above  set  forth  and  for  a  trial 

or  other  disposition  of  the  cause  on  such  amended 
pleadings. 

James  W.  Morris, 

Assistant  Attorney  General. 

Alexander  Holtzoff, 

Special  Assistant  to  the  Attorney  General. 

John  W.  Scott, 

Special  Assistant  to  the  Attorney  General. 

Jerome  N.  Frank, 

Counsel  for  the  Federal  Emergency 

Administration  of  Public  Works. 


EXHIBIT  1 


[P.  VV.  A.  Docket  No.  7341]  ; 

j 

Federal  Emergency  Administration 

of  Public  Works, 

Washington ,  D.  C.,  December  4, 1935. 
‘City  of  Guntersville, 

Marshall  County,  Alabama.  * 

1.  The  United  States  of  America  (herein  called 
the  “ Government”)  hereby  offers  to  aid  in  financ¬ 
ing  the  construction  of  an  electric  distribution  sys¬ 
tem,  substation,  and  street  lights  (herein  called  the 
“ Project”)  by  making  a  loan  and  grant  to  the  City 
of  Guntersville,  Alabama  (herein  called  the  “  Ap¬ 
plicant”),  in  an  amount  not  exceeding  in  tjie  aggre¬ 
gate  the  sum  of  $87,272. 

2.  The  Government  will  purchase,  at  the  princi¬ 
pal  amount  thereof  plus  accrued  interest,  from  the 
Applicant,  obligations  of  the  description  sef  forth 
below  (or  such  other  description  as  shall  be  mu¬ 
tually  satisfactory)  in  the  aggregate  principal 
amount  of  $48,000,  less  such  amount  of  such  obliga¬ 
tions,  if  any,  as  the  Applicant  may  sell  to  purchasers 
other  than  the  Government : 

(a)  Obligor:  City  of  Guntersville ;  ; 

(b)  Type:  Special  obligations,  electric1  revenue, 
serial,  coupon  bond; 

(c)  Denomination:  $1,000; 

(d)  Date :  December  1, 1935 ; 

(3)  ; 
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(e)  Interest  rate  and  interest  payment  dates: 
Four  percent  per  annum,  payable  semiannually  on 
June  1  and  December  1  in  each  year ; 

(f )  Place  of  payment :  At-  the  office  of  the  City 
Treasurer,  Guntersville,  Alabama ; 

(g)  Registration  privileges:  At  the  option  of  the 
holder,  as  to  principal  only ; 

(h)  Maturities:  On  December  1  in  years  and 
amounts  as  follows:  1939-1940,  inclusive,  $1,000; 
1941-1944,  inclusive,  $2,000;  1945-1950,  inclusive, 
$3,000;  1951-1955,  inclusive,  $4,000; 

(i)  Security:  Payable  as  to  both  principal  and 
interest  solely  from  and  secured  by  a  first  pledge 
of  the  revenues  derived  from  the  operation  of  the 
Project,  after  the  deduction  of  sums  sufficient  to 
provide  for  the  reasonable  cost  of  operation  and 
maintenance  thereof. 

3.  The  Government  will  make  the  grant  in  an 
amount  equal  to  forty-five  percent  (45%)  of  the 
cost  of  the  Project  upon  completion,  but  not  to 
exceed  in  any  event  the  sum  of  $39,272. 

4.  Conditions  Precedent. — The  Government  will 
be  under  no  obligation  to  take  up  and  pay  for  any 
bonds  which  it  herein  offers  to  purchase  or  to  make 
any  grant : 

(a)  Financial  Condition. — If  the  financial  condi¬ 
tion  of  the  Applicant  shall  have  changed  unfavor¬ 
ably  in  a  material  degree  from  its  condition  as 
heretofore  represented  to  the  Government ; 

(b)  Cost  of  Project. — If  it  appears  that  the  Ap¬ 
plicant  will  not  be  able  to  complete  the  project  for 
the  sum  allotted  by  the  Government,  or  that  the 
Applicant  will  not  be  able  to  obtain  any  funds 
which,  in  addition  to  such  sum,  shall  be  necessary 
to  complete  the  Project; 
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(c)  Plans  and  Specifications  and  Certificates  of 
Purposes. — If  the  Applicant  shall  not  have  filed 
with  the  Government  plans  and  specifications  for 
the  Project  accompanied  by  a  certificate  of  pur¬ 
poses  setting  out  in  detail  the  amounts  and  pur¬ 
poses  of  the  expenditures  which  the  Applicant  pro¬ 
poses  to  make  in  connection  with  the  Project,  and 
the  Government  shall  not  have  accepted  such  plans 
and  specifications  and  such  certificates  of  purposes 
as  showing  that  the  Project  will  be  constructed  in 
such  a  manner  as  to  provide  reasonable  security  for 
the  loan  to  be  made  by  the  Government  and  to 
comply  with  the  Emergency  Relief  Appropriation 
Act  of  1935  in  all  other  respects. 

5.  Interest  of  Member  of  Congress . — No  Mem¬ 
ber  of  or  Delegate  to  the  Congress  of  the  United 
States  of  America  shall  be  allowed  to  participate 
in  any  agreement  arising  from  the  performance  of 
this  offer  or  in  the  funds  hereby  made  available  for 
the  construction  of  the  Project,  or  to  any  benefit 
arising  therefrom. 

6.  Bonus  or  Commission. — The  Applicant  shall 
not  pay  any  bonus  or  commission  for  the  purpose 
of  obtaining  an  approval  of  the  application. 

7.  Information. — The  Applicant  shall  furnish 
the  Government  with  reasonable  information  and 
data  concerning  the  construction,  cost,  and  prog¬ 
ress  of  the  work.  Upon  request  the  Applicant  shall 
also  furnish  the  Government,  and  any  purchaser 
from  the  Government,  of  at  least  25  percent  of  the 
bonds,  with  adequate  financial  statements  and  other 
reasonable  information  and  data  relating  to  the 
Applicant. 

8.  Bond  Circular. — The  Applicant  shall  furnish 
all  such  information  in  proper  form  for  the  prep- 
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aration  of  a  bond  circular  and  shall  take  all  such 
steps  as  the  Government  or  any  purchaser  or  pur¬ 
chasers  from  the  Government  of  not  less  than  25 
percent  of  the  bonds  may  reasonably  require  to  aid 
in  the  sale  by  the  Government  or  any  such  pur¬ 
chaser  or  purchasers  of  any  or  all  of  the  bonds. 

9.  Insurance. — The  Applicant  shall  carry  rea¬ 
sonable  and  adequate  insurance  upon  the  completed 
Project  or  any  completed  part  thereof  accepted  by 
the  Applicant  or  the  system  of  which  the  Project 
is  a  part. 

10.  Name  of  Project. — The  Applicant  shall  not 
name  the  Project  for  any  living  person. 

11.  Grant  and  Bond  Payments. — (a)  Advance 
Grant. — Upon  receipt  of  this  offer,  the  Applicant 
may  request  an  advance  on  account  of  the  grant  in 
an  amount  not  exceeding  15  percent  of  the  esti¬ 
mated  cost  of  the  Project,  This  advance  grant 
may  be  used  for  paying  architectural,  engineering, 
and  planning  fees;  costs  of  surveys,  borings,  and 
other  preliminary  investigations ;  cost  of  prepara¬ 
tion  of  plans,  specifications,  and  other  forms  of 
proposed  contract  documents;  and  costs  of  adver¬ 
tisements  for  bids  for  contracts  and  the  printing 
of  the  bonds;  but  not  in  payment  for  the  acquisi¬ 
tion  of  lands,  easements,  or  rights-of-way.  The 
request  for  this  advance  grant  shall  be  accom¬ 
panied  by  a  signed  certificate  of  purposes  in  which 
shall  appear  in  reasonable  detail  the  purposes  for 
which  such  advance  grant  wull  be  used. 

(b)  Payment  for  Bonds. — A  requisition  request¬ 
ing  the  Government  to  take  up  and  pay  for  bonds 
will  be  honored  as  soon  as  possible  after  such  bonds 
are  ready  for  delivery,  if  the  bond  transcript  and 
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other  documents  supporting  such  requisitions  are 
complete. 

(c)  Intermediate  Grant  Requisitions j — Simul¬ 
taneously  with  the  delivery  of  and  payment  for 
the  bonds  by  the  Government,  or  when  bonds  are 
taken  up  and  paid  for  in  more  than  one  installment, 
simultaneously  with  the  delivery  of  and! payment 
for  the  final  installment,  if  the  Applicant  has  so 
requisitioned  and  if  such  requisition  is  accompanied 
by  a  signed  certificate  of  purposes  showing  in  rea¬ 
sonable  detail  the  purposes  for  which  the  funds 
will  be  used,  and  that  such  funds  will  be!  used  for 
items  properly  included  as  part  of  the  cdst  of  the 
Project,  the  Government  will  make  a  grant  of  an 

i 

amount  representing  the  difference  between  the 
advance  grant  and  an  amount  equal  to  25  percent  of 
said  previously  estimated  cost  of  the  Project. 
When  the  Project  shall  be  approximately  70  per¬ 
cent  completed  the  applicant  may  file  its  requisi¬ 
tion  for  an  additional  grant  in  an  amount  which, 
together  with  the  amount  previously  paid  on  ac¬ 
count  of  the  grant,  is  equal  to  35  percent  of  the 
cost  of  the  Project,  but  in  no  event  in  an  amount 
exceeding  the  amount  set  forth  in  paragraph  3 
hereof. 

The  intermediate  grant  requisitions  will  be  hon¬ 
ored  if  the  documents  necessary  to  support  such 
requisitions  are  complete  and  work  on  the  Project 
has  progressed  in  accordance  with  the  provisions 
of  this  offer  relating  thereto. 

(d)  Final  Grant  Payment. — At  any  time  after 
completing  the  Project,  the  Applicant  may  file  a 
requisition  requesting  the  remainder  of  the  grant, 
which,  together  with  all  previous  payments  on  ac- 
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count  of  such  grant,  shall  be  an  amount  not  in  excess 
of  45  percent  of  the  actual  cost  of  the  Project  upon 
completion,  but  not  to  exceed,  in  any  event,  the 
amount  of  the  grant  set  forth  in  paragraph  3  hereof. 
The  final  grant  requisition  will  be  honored  if  the 
documents  necessary  to  support  it  are  complete  and 
work  on  the  Project  has  been  completed  in  accord¬ 
ance  with  the  provisions  of  this  offer  relating 
thereto. 

(e)  Construction  Account. — A  separate  account 
or  accounts  (herein  collectively  called  the  “Con¬ 
struction  Account”)  shall  be  set  up  in  a  bank  or 
banks  which  are  members  of  the  Federal  Deposit 
Insurance  Corporation  and  of  the  Federal  Reserve 
System.  The  advance  grant,  the  intermediate 
grants,  the  proceeds  from  the  sale  of  the  bonds 
(exclusive  of  accrued  interest  and  an  amount,  if 
any,  representing  interest  during  construction),  the 
final  grant,  and  any  other  moneys  which  shall  be 
required  in  addition  to  the  foregoing  to  pay  the 
cost  of  constructing  the  Project  shall  be  deposited 
in  the  'Construction  Account,  promptly  upon  the 
receipt  thereof.  All  accrued  interest  paid  by  the 
Government  at  the  time  of  delivery  of  the  bonds 
shall  be  paid  into  a  separate  account  (herein  called 
the  “Bond  Fund”).  Payments  for  the  construc¬ 
tion  of  the  Project  shall  be  made  only  from  the 
Construction  Account. 

(f)  Disbursement  of  Moneys  in  Construction 
Account. — Moneys  in  the  Construction  Account 
shall  be  expended  only  for  such  purposes  as  shall 
have  been  previously  specified  in  the  certificate  of 
purposes  filed  with  and  accepted  by  the  Govern¬ 
ment.  All  moneys  remaining  in  the  Construction 
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Account  after  all  costs  incurred  in  connection  with 
the  Project  have  been  paid  shall  either  be;  used  to 
repurchase  bonds,  if  any  of  the  bonds  are  then  held 
by  the  Government,  or  be  transferred  to  the  Bond 
Fund. 


(g)  Use  of  Moneys  in  Bond  Fund. — Moneys  in 
the  Bond  Fund  shall  be  expended  solely  for  the  pur¬ 
pose  of  paying  interest  on  and  principal  of  bonds. 

12.  Construction  of  Project. — The  following 
policies  have  been  adopted  by  the  Federal  Emer¬ 
gency  Administration  of  Public  Works  in  order  to 
effectuate  the  purposes  of  the  Emergency  Belief 
Appropriation  Act  of  1935,  and  the  making  of  the 
loan  and  grant  herein  set  forth  shall  be  subject  to 
the  condition  that  the  Applicant,  in  the  exercise  of 
its  lawful  discretion  shall  adopt  said  policies  and 
comply  therewith  in  the  construction  of  the  Project : 

(a)  That  if  a  project  is  to  be  constructed  under 
contract,  contracts  should  be  awarded  to  the  lowest 
possible  bidder  pursuant  to  public  advertisement, 
and  that  every  opportunity  be  given  for  free,  open, 
and  competitive  bidding  for  contracts  for  construc¬ 
tion  and  contracts  for  the  purchase  of  materials  and 
equipment. 

(b)  That  the  use  in  the  specifications  or  other¬ 
wise  of  the  name  of  a  proprietary  product  or  the 
name  of  the  manufacturer  or  vendor  to  define  the 
material  or  product  required,  unless  such  name  is 
followed  by  the  term  “or  equal”,  is  considered  con¬ 
trary  to  the  policy  of  free,  open,  and  competitive 
bidding.  When  such  a  specification  is  used  in  lieu 
of  descriptive  detail  of  substance  and  function,  the 
term  “or  equal”  is  to  be  literally  construed  so  that 
any  material  or  article  which  will  perform  ade- 
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quately  the  duties  imposed  by  the  general  design 
will  be  considered  satisfactory. 

(c)  That,  in  determining  the  lowest  bidder  for 
the  supplying  of  materials  and  equipment,  in  the 
interest  of  standardization  or  ultimate  economy, 
the  contract  may  be  awarded  to  other  than  the  act¬ 
ual  lowest  bidder. 

(d)  That,  in  order  to  insure  completion  of  a 
project  within  the  funds  available  for  the  con¬ 
struction  thereof,  faithful  performance  of  con¬ 
struction  contracts  will  be  assured  by  requiring 
performance  bonds  written  in  an  amount  equal  to 
100%  of  the  contract  price  by  one  or  more  corpo¬ 
rate  sureties  financially  able  to  assume  the  risk 
and  that  such  bonds  will  be  further  conditioned 
upon  the  payment  of  all  persons  supplying  labor 
and  furnishing  materials  for  the  construction  of 
the  project,  except  in  those  cases  in  which  it  is  re¬ 
quired  by  the  law  of  Alabama  that  the  protection 
for  labor  and  materialmen  be  provided  by  a  bond 
separate  from  the  performance  bond.  In  such 
ease  a  performance  bond  in  an  amount  equal  to 
100%  of  the  contract  price  supplemented  by  a  sepa¬ 
rate  labor  and  materialmen’s  bond  in  an  amount 
not  less  than  50%  of  the  contract  price  will  be 
adequate. 

(e)  That,  if  the  work  on  any  proposed  construc¬ 
tion  contract  is  hazardous,  the  contractor  will  be 
required  to  provide  public  liability  insurance  and 
property  damage  insurance  in  amounts  reasonably 
sufficient  to  protect  the  contractor  and  each  sub¬ 
contractor. 

(f )  That  minimum  or  other  wage  rates  required 
to  be  predetermined  by  the  law  of  Alabama  or  local 
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ordinance  shall  be  predetermined  by  the  applicant 
in  accordance  therewith,  and  incorporated  in  the 
appropriate  contract  documents.  In  the  absence 
of  applicable  law  or  ordinance,  the  applicant  shall 
predetermine  minimum  wage  rates,  in  accordance 
with  customary  local  rates  for  all  the  trades  and 
occupations  to  be  employed  on  the  project,  and 
incorporate  them  in  the  appropriate  contract 
documents. 


(g)  That  the  work  shall  be  commenced  as 
quickly  as  possible  after  funds  are  made  available 
and  be  continued  to  completion  with  all  practicable 
dispatch  in  an  efficient  and  economical  manner. 

(h)  That  a  project  will  be  constructed  in; accord¬ 
ance  with  the  provisions  of  the  attached  Exhibit  A 
which  is  hereby  made  a  part  hereof ;  to  insure  this 
purpose  appropriate  provisions  will  be  incorpo¬ 
rated  in  all  contracts  (except  subcontracts)  for 
work  to  be  performed  at  the  site  of  the  project. 
(Exhibit  A  has  been  so  worded  that  the  provisions 


therefor,  may,  if  the  applicant  so  desires*  be  in¬ 


serted  verbatim  in  such  construction  contract.) 


13.  The  Administrator  and  the  Government  shall 


have  no  rights  or  power  of  any  kind  with  respect 
to  the  rates  to  be  fixed  or  charged  by  the  Project, 
excepting  only  such  rights  as  they  may  have  as 
holder  of  such  bonds  under  the  laws  and  Constitu¬ 


tion  of  Alabama  and  the  lawful  proceedings  of  the 
Applicant,  taken  pursuant  thereto,  in  authorizing 
the  issuance  of  such  bonds. 


14.  This  offer  is  made  with  the  express 


under¬ 


standing  that  neither  the  loan  nor  the  grant  herein 
described  is  conditioned  upon  compliance '  by  the 


Applicant  with  any  conditions  not  expressly  set 
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forth  herein.  There  are  no  other  agreements  or 
understandings  between  the  Applicant  and  the 
Government  or  any  of  its  agencies  in  any  way  re¬ 
lating  to  said  Project,  or  to  the  financing  or  the 
construction  thereof. 

United  States  of  America, 

Federal  Emergency  Administrator 
of  Public  Works, 

By  H.  B.  Hackett, 

Assistant  Administrator. 


EXHIBIT  2 


[P.  W.  A.  Docket  No.  6611] 

Federal  Emergency  Administration 

of  Public  Works, 

Washington,  D.  C.,  December  4,1935. 

City  of  Hartselle, 

Morgan  County,  Alabama: 

1.  Offer. — The  United  States  of  America  !(herein 
called  the  “Government”)  hereby  offers  to  aid  in 
financing  the  construction  of  an  electric  distribu¬ 
tion  and  street-lighting  system  (herein  called  the 
“Project”)  by  making  a  loan  and  grant  to  the  City 
of  Hartselle  (herein  called  the  “Applicant”)  not 
exceeding  in  the  aggregate  the  sum  of  $60,000. 

2.  Method  of  Making  Loan. — The  Government 
will  purchase  at  the  principal  amount  thereof  plus 
accrued  interest,  from  the  Applicant,  obligations  of 
the  description  set  forth  below  (or  such  other  de¬ 
scription  as  shall  be  mutually  satisfactory)  in  the 
aggregate  principal  amount  of  $33,000,  less  such 
amount  of  such  obligations,  if  any,  as  the  Applicant 
may  sell  to  purchasers  other  than  the  Government : 

(a)  Obligor:  City  of  Hartselle ; 

(b)  Type:  Negotiable,  special  obligation,  serial, 

coupon  bonds ;  j 

(c)  Denomination:  $1,000; 

(d)  Date:  October  1,  1935;  j 

(13)  j 
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(e)  Interest  rate  and  interest  payment  dates: 
Four  percent  (4%)  per  annum,  payable  semiannu¬ 
ally  on  the  first  days  of  April  and  October  in  each 
year  until  maturity ; 

(f )  Place  of  payment :  At  the  office  of  the  Treas¬ 
urer  of  the  City  of  Hartselle,  Alabama ; 

(g)  Registration  privileges:  At  the  option  of 
the  holder  as  to  principal  only ; 

(h)  Maturities:  On  the  first  day  of  October  in 
years,  all  inclusive,  and  amounts  as  follows : 


Years:  Amounts 

1937  to  1941 _ $1, 000 

1942  to  1955 _  2,  000 


(i)  Security:  Payable  as  to  both  principal  and 
interest  solely  from  and  secured  by  a  first  pledge  of 
the  revenues  derived  from  the  operation  of  the 
Project  after  the  deduction  of  sums  sufficient  to  pro¬ 
vide  for  the  reasonable  cost  of  operation  and 
maintenance  thereof. 

3.  The  Government  will  make  the  grant  in  an 
amount  equal  to  forty-five  (45%)  percent  of  the 
cost  of  the  Project  upon  completion,  but  not  to  ex¬ 
ceed,  in  any  event,  the  sum  of  $27,000. 

4.  Conditions  Precedent. — The  Government  will 
be  under  no  obligation  to  take  up  and  pay  for  any 
bonds  which  it  herein  offers  to  purchase  or  to  make 
any  grant : 

(a)  Financial  Condition. — If  the  financial  condi¬ 
tion  of  the  Applicant  shall  have  changed  unfavor¬ 
ably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government; 

(b)  Cost  of  Project. — If  it  appears  that  the  Ap¬ 
plicant  will  not  be  able  to  complete  the  Project  for 
the  sum  allotted  by  the  Government,  or  that  the 
Applicant  will  not  be  able  to  obtain  any  funds  which. 
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in  addition  to  such  sum,  shall  be  necessary: to  com¬ 
plete  the  Project; 

(c)  Plans  and  Specifications  and  Certificate  of 
Purposes . — If  the  Applicant  shall  not  have  filed 
with  the  Government  plans  and  specifications  for 
the  Project  accompanied  by  a  certificate  of  pur¬ 
poses  setting  out  in  detail  the  amounts  and  pur¬ 
poses  of  the  expenditures  which  the  Applicant  pro¬ 
poses  to  make  in  connection  with  the  Project,  and 
the  Government  shall  not  have  accepted  such  plans 
and  specifications  and  such  certificate  of  purposes 
as  showing  that  the  Project  will  be  constructed  in 
such  a  manner  as  to  provide  reasonable  security 
for  the  loan  to  be  made  by  the  Government  and  to 
comply  with  the  Emergency  Relief  Appropriation 
Act  of  1935  in  all  other  respects.  , 

5.  Interest  of  Member  of  Congress . — No  Member 
of  or  Delegate  to  the  Congress  of  the  United  States 
of  America  shall  be  allowed  to  participate  in  any 
agreement  arising  from  the  performance  of  this 
offer  or  in  the  funds  hereby  made  available  for  the 
construction  of  the  Project,  or  to  any  benefit  arising 
therefrom. 

6.  Bonus  or  Commission . — The  Applicant  shall 
not  pay  any  bonus  or  commission  for  the  purpose 
of  obtaining  an  approval  of  the  application. 

7.  Information . — The  Applicant  shall  I  furnish 
the  Government  with  reasonable  information  and 
data  concerning  the  construction,  cost,  and  prog¬ 
ress  of  the  work.  Upon  request  the  Applicant 
shall  also  furnish  the  Government,  and  any  pur¬ 
chaser  from  the  Government  of  at  least  25  percent 
of  the  bonds,  with  adequate  financial  statements 
and  other  reasonable  information  and  data  relating 
to  the  Applicant. 


8.  Bond  Circular. — The  Applicant  shall  furnish 
all  such  information  in  proper  form  for  the  prep¬ 
aration  of  a  bond  circular  and  shall  take  all  such 
steps  as  the  Government  or  any  purchaser  or  pur¬ 
chasers  from  the  Government  of  not  less  than  25 
percent  of  the  bonds  may  reasonably  require  to  aid 
in  the  sale  by  the  Government  or  any  such  pur¬ 
chaser  or  purchasers  of  any  or  all  of  the  bonds. 

9.  Insurance. — The  Applicant  shall  carry  rea¬ 
sonable  and  adequate  insurance  upon  the  completed 
Project  or  any  completed  part  thereof  accepted  by 
the  Applicant  or  the  system  of  which  the  Project 
is  a  part. 

10.  Name  of  Project. — The  Applicant  shall  not 
name  the  Project  for  any  living  person. 

11.  Grant  and  Bond  Payments. — (a)  Advance 
Grant. — Upon  receipt  of  this  offer,  the  Applicant 
may  request  an  advance  on  account  of  the  grant  in 
an  amount  not  exceeding  15  percent  of  the  esti¬ 
mated  cost  of  the  Project.  This  advance  grant 
may  be  used  for  paying  architectural,  engineering, 
and  planning  fees;  costs  of  surveys,  borings,  and 
other  preliminary  investigations ;  cost  of  prepara¬ 
tion  of  plans,  specifications,  and  other  forms  of 
proposed  contract  documents;  and  costs  of  adver¬ 
tisements  for  bids  for  contracts  and  the  printing 
of  the  bonds;  but  not  in  payment  for  the  acquisi¬ 
tion  of  lands,  easements,  or  rights-of-way.  The 
request  for  this  advance  grant  shall  be  accom¬ 
panied  by  a  signed  certificate  of  purposes  in  which 
shall  appear  in  reasonable  detail  the  purposes  for 
which  such  advance  grant  will  be  used. 

(b)  Payment  for  Bonds. — A  requisition  request¬ 
ing  the  Government  to  take  up  and  pay  for  bonds 
will  be  honored  as  soon  as  possible  after  such  bonds 
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are  ready  for  delivery,  if  the  bond  transcript  and 
other  documents  supporting  such  requisitions  are 
complete. 

(c)  Intermediate  Grant  Requisitions  a — Simul¬ 
taneously  with  the  delivery  of  and  payment  for  the 
bonds  by  the  Government,  or,  when  bonds  are  taken 
up  and  paid  for  in  more  than  one  installment,  simul¬ 
taneously  with  the  delivery  of  and  payment  for  the 
final  installment,  if  the  Applicant  has  sq  requisi¬ 
tioned  and  if  such  requisition  is  accompanied  by  a 
signed  certificate  of  purposes  showing  in  reasonable 
detail  the  purposes  for  which  the  funds  will  be  used, 
and  that  such  funds  will  be  used  for  items  properly 
included  as  part  of  the  cost  of  the  Project,  the  Gov¬ 
ernment  will  make  a  grant  of  an  amount  represent¬ 
ing  the  difference  between  the  advance  grant  and 
an  amount  equal  to  25  percent  of  said  previously 
estimated  cost  of  the  Project.  When  the  Project 
shall  be  approximately  70  percent  completed  the 
Applicant  may  file  its  requisition  for  an  additional 
grant  in  an  amount  which,  together  with  the  amount 
previously  paid  on  account  of  the  grant,  is  equal  to 
35  percent  of  the  cost  of  the  Project,  but  in  no  event 
in  an  amount  exceeding  the  amount  set  ■  forth  in 
paragraph  3  hereof. 

The  intermediate  grant  requisitions  will  be  hon¬ 
ored  if  the  documents  necessary  to  support  such 
requisitions  are  complete  and  work  on  the  Project 
has  progressed  in  accordance  with  the  provisions 
of  this  offer  relating  thereto. 

(d)  Final  Grant  Payment. — At  any  time  after 
completing  the  Project  the  Applicant  may  file  a 
requisition  requesting  the  remainder  of  the  grant 
which,  together  with  all  previous  payments  on  ac- 
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count  of  such  grant,  shall  be  an  amount  not  in  ex¬ 
cess  of  45  percent  of  the  actual  cost  of  the  Project 
upon  completion,  but  not  to  exceed,  in  any  event, 
the  amount  of  the  grant  set  forth  in  paragraph  3 
hereof.  The  final  grant  requisition  will  be  hon¬ 
ored  if  the  documents  necessary  to  support  it  are 
complete  and  work  on  the  Project  has  been  com¬ 
pleted  in  accordance  with  the  provisions  of  this 
offer  relating  thereto. 

(e)  Construction  Account. — A  separate  account 
or  accounts  (herein  collectively  called  the  “Con¬ 
struction  Account”)  shall  be  set  up  in  a  bank  or 
banks  which  are  members  of  the  Federal  Deposit 
Insurance  Corporation  and  of  the  Federal  Reserve 
System.  The  advance  grant,  the  intermediate 
grants,  the  proceeds  from  the  sale  of  the  bonds  (ex¬ 
clusive  of  accrued  interest  and  an  amount,  if  any, 
representing  interest  during  construction),  the 
final  grant,  and  any  other  moneys  which  shall  be 
required  in  addition  to  the  foregoing  to  pay  the 
cost  of  constructing  the  Project  shall  be  deposited 
in  the  Construction  Account  promptly  upon  the  re¬ 
ceipt  thereof.  All  accrued  interest  paid  by  the 
Government  at  the  time  of  delivery  of  the  bonds 
shall  be  paid  into  a  separate  account  (herein  called 
the  “Bond  Fund”).  Payments  for  the  construc¬ 
tion  of  the  Project  shall  be  made  only  from  the 
Construction  Account. 

(f)  Disbursement  of  Moneys  in  Construction 
Account. — Monevs  in  the  Construction  Account 
shall  be  expended  only  for  such  purposes  as  shall 
have  been  previously  specified  in  the  certificate  of 
purposes  filed  with  and  accepted  by  the  Govern¬ 
ment.  All  moneys  remaining  in  the  Construe- 
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tion  Account  after  all  costs  incurred  in  connection 
with  the  Project  have  been  paid  shall  either  be  used 
to  repurchase  bonds,  if  any  of  the  bonds  are  then 
held  by  the  Government,  or  be  transferred  to  the 
Bond  Fund. 

(g)  Use  of  Moneys  in  Bond  Fund. — Honeys  in 
the  Bond  Fund  shall  be  expended  solely  for  the 
purpose  of  paying  interest  on  and  principal  of 
bonds. 

12.  Construction  of  Project . — The  following 
policies  have  been  adopted  by  the  Federal  Emer¬ 
gency  Administration  of  Public  Works!  in  order 
to  effectuate  the  purposes  of  the  Emergency  Belief 
Appropriation  Act  of  1935,  and  the  making  of  the 
loan  and  grant  herein  set  forth  shall  be  subject  to 
the  condition  that  the  Applicant,  in  the  exercise  of 
its  lawful  discretion  shall  adopt  said  policies  and 
comply  therewith  in  the  construction  of  the 
Project : 

(a)  That  if  a  Project  is  to  be  constructed  under 
contract,  contracts  should  be  awarded  to  the  low¬ 
est  responsible  bidder  pursuant  to  public  advertise¬ 
ment  and  that  every  opportunity  be  given  for  free, 
open,  and  competitive  bidding  for  contracts  for 
construction  and  contracts  for  the  purchase  of 
materials  and  equipment. 

(b)  That  the  use  in  the  specifications !  or  other¬ 
wise  of  the  name  of  a  proprietary  product  or  the 
name  of  the  manufacturer  or  vendor  to  define  the 
material  or  product  required,  unless  such  name  is 
followed  by  the  term  “or  equal”,  is  considered  con¬ 
trary  to  the  policy  of  free,  open,  and  competitive 
bidding.  Where  such  a  specification  is  used  in 
lieu  of  descriptive  detail  of  substance  and  func- 
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tion,  the  term  “or  equal”  is  to  be  literally  construed 
so  that  any  material  or  article  which  will  perform 
adequately  the  duties  imposed  by  the  general  design 
will  be  considered  satisfactory. 

(e)  That,  in  determining  the  lowest  bidder  for 
the  supplying  of  materials  and  equipment,  in  the 
interest  of  standardization  or  ultimate  economy, 
the  contract  may  be  awarded  to  other  than  the 
actual  lowest  bidder. 

(d)  That,  in  order  to  insure  completion  of  a 
project  within  the  funds  available  for  the  construc¬ 
tion  thereof,  faithful  performance  of  construction 
contracts  will  be  assured  by  requiring  performance 
bonds  written  in  an  amount  equal  to  100%  of  the 
contract  price  by  one  or  more  corporate  sureties 
financially  able  to  assume  the  risk  and  that  such 
bonds  will  be  further  conditioned  upon  the  payment 
of  all  persons  supplying  labor  and  furnishing  ma¬ 
terials  for  the  construction  of  the  project,  except 
in  those  cases  in  which  it  is  required  by  the  law  of 
Alabama  that  protection  for  labor  and  material- 
men  be  provided  by  a  bond  separate  from  the  per¬ 
formance  bond.  In  such  case  a  performance  bond 
in  an  amount  equal  to  100%  of  the  contract  price 
supplemented  by  a  separate  labor  and  material- 
men’s  bond  in  an  amount  not  less  than  50%  of  the 
contract  price  will  be  adequate. 

(e)  That,  if  the  work  on  any  proposed  construc¬ 
tion  contract  is  hazardous,  the  contractor  will  be 
required  to  provide  public-liability  insurance  and 
property-damage  insurance  in  amounts  reasonably 
sufficient  to  protect  the  contractor  and  each  sub¬ 
contractor. 

(f)  That  minimum  or  other  wage  rates  required 
to  be  predetermined  by  the  law  of  Alabama  or  local 
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ordinance  shall  be  predetermined  by  the  applicant 
in  accordance  therewith,  and  incorporated  in  the 
appropriate  contract  documents.  In  the  absence  of 
applicable  law  or  ordinance  the  applicant  shall  pre¬ 
determine  minimum-wage  rates,  in  accordance  with 
customary  local  rates,  for  all  the  trades  and  occu¬ 
pations  to  be  employed  on  the  project,  arid  incor¬ 
porate  them  in  the  appropriate  contract  documents. 

(g)  That  the  work  shall  be  commenced  as 
quickly  as  possible  after  funds  are  made  available 
and  be  continued  to  completion  with  all  practicable 
dispatch  in  an  efficient  and  economical  mapner. 

(h)  That  a  project  will  be  constructed  in  ac¬ 
cordance  with  the  provisions  of  the  attached  Ex¬ 
hibit  A  which  is  hereby  made  a  part  hereof;  to 
insure  this  purpose  appropriate  provisions  will  be 
incorporated  in  all  contracts  (except  subcontracts) 
for  work  to  be  performed  at  the  site  of  the  project. 
(Exhibit  A  has  been  so  worded  that  the  provisions 
thereof  may,  if  the  applicant  so  desire,  be  inserted 
verbatim  in  such  construction  contract.)  I 

13.  The  Administrator  and  the  Government  shall 
have  no  rights  or  power  of  any  kind  with  respect 
to  the  rates  to  be  fixed  or  charged  by  the  Project, 
excepting  only  such  rights  as  they  may  have  as  a 
holder  of  such  bonds  under  the  laws  and  'Constitu¬ 
tion  of  Alabama  and  the  lawful  proceedings  of  the 
Applicant,  taken  pursuant  thereto,  in  authorizing 
the  issuance  of  such  bonds. 

14.  This  offer  is  made  with  the  express  under¬ 
standing  that  neither  the  loan  nor  the  grant  herein 
described  is  conditioned  upon  compliance  by  the 
Applicant  with  any  conditions  not  expressly  set 
forth  herein.  There  are  no  other  agreements  or 
understandings  between  the  Applicant;  and  the 
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Government  or  any  of  its  agencies  in  any  way  re¬ 
lating  to  said  Project  or  to  the  financing  or  the 
construction  thereof. 

United  States  of  America, 

Federal  Emergency  Administrator 
of  Public  Works, 

By  H.  B.  Hackett, 

Assistant  Administrator. 


EXHIBIT  3 


[P.  W.  A.  Docket  No.  7032] 

Federal  Emergency  Administration 

of  Public  Works, 

Washington,  D.  C.,  December  4, 1935. 

City  of  Russellville, 

Franklin  County,  Alabama. 

1.  Offer. — The  United  States  of  America  (herein 
called  the  4 4 Government ”)  hereby  offers! to  aid  in 
financing  the  construction  of  an  electric!  distribu¬ 
tion,  street  lighting,  and  whiteway  system  (herein 
called  the  4 4 Project”)  by  making  a  loan  and  grant 
to  the  City  of  Russellville,  Alabama  (herein  called 
the  4 4 Applicant”)  in  an  amount  not  exceeding  in 
the  aggregate  the  sum  of  $125,454. 

2.  Method  of  Making  Loan. — The  Government 
will  purchase,  at  the  principal  amount  thereof  plus 
accrued  interest,  from  the  Applicant,  obligations  of 
the  description  set  forth  below  (or  such  other  de¬ 
scription  as  shall  be  mutually  satisfactory)  in  the 
aggregate  principal  amount  of  $69,000,  less  such 
amount  of  such  obligations,  if  any,  as  the  Applicant 
may  sell  to  purchasers  other  than  the  Government : 

(a)  Obligor:  City  of  Russellville; 

(b)  Type:  Special  obligation,  electric  revenue, 
serial,  coupon  bond ; 

(c)  Denomination:  $1,000; 

(d)  Date :  December  1, 1935 ; 

(23)  i 
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(e)  Interest  rate  and  interest  payment  dates: 
Four  percent  per  annum,  payable  semiannually  on 
June  1  and  December  1  in  each  year ; 

(f)  Place  of  payment:  At  the  office  of  the  City 
Treasurer,  Russellville,  Alabama; 

(g)  Registration  privileges:  At  the  option  of  the 
holder,  as  to  principal  only ; 

(h)  Maturities:  On  December  1  in  years  and 
amounts  as  follows:  1939-1940,  inclusive,  $2,000; 
1941-1943,  inclusive,  $3,000;  1944^1947,  inclusive, 
$4,000;  1948-1955,  inclusive,  $5,000; 

(i)  Security:  Payable  as  to  both  principal  and 
interest  solely  from  and  secured  by  a  first  pledge 
of  the  revenues  derived  from  the  operation  of  the 
Project  after  the  deduction  of  sums  sufficient  to 
provide  for  the  reasonable  cost  of  operation  and 
maintenance  thereof. 

3.  The  Government  will  make  the  grant  in  an 
amount  equal  to  forty-five  percent  (45%)  of  the 
cost  of  the  Project  upon  completion,  but  not  to 
exceed  in  any  event  the  sum  of  $56,454. 

4.  Conditions  Precedent. — The  Government  will 
be  under  no  obligation  to  take  up  and  pay  for  any 
bonds  which  it  herein  offers  to  purchase  or  to  make 
any  grant : 

(a)  Financial  Condition. — If  the  financial  con¬ 
dition  of  the  Applicant  shall  have  changed  unfavor¬ 
ably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government ; 

(b)  Cost  of  Project. — If  it  appears  that  the  Ap¬ 
plicant  will  not  be  able  to  complete  the  Project  for 
the  sum  allotted  bv  the  Government,  or  that  the 
Applicant  will  not  be  able  to  obtain  any  funds 
which,  in  addition  to  such  sum,  shall  be  necessary 
to  complete  the  Project  ; 
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(c)  Plans  and  Specifications  and  Certificate  of 
Purposes. — If  the  Applicant  shall  not  have  filed 
with  the  Government  plans  and  specifications  for 
the  Project  accompanied  by  a  certificate  of  pur¬ 
poses  setting  out  in  detail  the  amounts  aiid  pur¬ 
poses  of  the  expenditures  which  the  Applicant  pro¬ 
poses  to  make  in  connection  with  the  Project,  and 
the  Government  shall  not  have  accepted  sucfi  plans 
and  specifications  and  such  certificate  of  purposes 
as  showing  that  the  Project  will  be  constructed  in 
such  a  manner  as  to  provide  reasonable  security  for 
the  loan  to  be  made  by  the  Government  and  to  com¬ 
ply  with  the  Emergency  Relief  Appropriation  Act 
of  1935  in  all  other  respects.  j 

5.  Interest  of  Member  of  Congress. — No  Member 
of  or  Delegate  to  the  Congress  of  the  United  States 
of  America  shall  be  allowed  to  participate!  in  any 
agreement  arising  from  the  performance  of  this 
offer  or  in  the  funds  hereby  made  available  for  the 
construction  of  the  Project,  or  to  any  benefit  aris¬ 
ing  therefrom. 

6.  Bonus  or  Commission. — The  Applicant  shall 
not  pay  any  bonus  or  commission  for  the  purpose 
of  obtaining  an  approval  of  the  application. 

7.  Information. — The  Applicant  shall  furnish 
the  Government  with  reasonable  information  and 
data  concerning  the  construction,  cost,  and  prog¬ 
ress  of  the  work.  Upon  request  the  Applicant  shall 
also  furnish  the  Government,  and  any  purchaser 
from  the  Government  of  at  least  25  percent  of  the 
bonds,  with  adequate  financial  statements  and  other 
reasonable  information  and  data  relating  to  the 
Applicant. 

8.  Bond  Circular. — The  Applicant  shall  furnish 
all  such  information  in  proper  form  for  the  prepa- 
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ration  of  a  bond  circular  and  shall  take  all  such 
steps  as  the  Government  or  any  purchaser  or  pur¬ 
chasers  from  the  Government  of  not  less  than  25 
percent  of  the  bonds  may  reasonably  require  to  aid 
in  the  sale  by  the  Government  or  any  such  pur¬ 
chaser  or  purchasers  of  any  or  all  of  the  bonds. 

9.  Insurance . — The  Applicant  shall  carry  reason¬ 
able  and  adequate  insurance  upon  the  completed 
Project  or  any  completed  part  thereof  accepted  by 
the  Applicant  or  the  system  of  which  the  Project 
is  a  part. 

10.  Name  of  Project. — The  Applicant  shall  not 
name  the  Project  for  any  living  person. 

11.  Grant  and  Bond \  Payments — (a)  Advance 
Grant. — Upon  receipt  of  this  offer,  the  Applicant 
may  request  an  advance  on  account  of  the  grant  in 
an  amount  not  exceeding  15  percent  of  the  esti¬ 
mated  cost  of  the  Project.  This  advance  grant 
may  be  used  for  paying  architectural,  engineering, 
and  planning  fees;  costs  of  surveys,  borings,  and 
other  preliminary  investigations;  cost  of  prepara¬ 
tion  of  plans,  specifications,  and  other  forms  of  pro¬ 
posed  contract  documents;  and  costs  of  advertise¬ 
ments  for  bids  for  contracts,  and  the  printing  of  the 
bonds;  but  not  in  payment  for  the  acquisition  of 
lands,  easements,  or  rights-of-way.  The  request 
for  this  advance  grant  shall  be  accompanied  by  a 
signed  certificate  of  purposes  in  which  shall  appear 
in  reasonable  detail  the  purposes  for  which  such 
advance  grant  will  be  used. 

(b)  Payment  for  Bonds. — A  requisition  request¬ 
ing  the  Government  to  take  up  and  pay  for  bonds 
will  be  honored  as  soon  as  possible  after  such  bonds 
are  ready  for  delivery,  if  the  bond  transcript  and 
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other  documents  supporting  such  requisitions  are 
complete. 

(c)  Intermediate  Grant  Requisitions.-—  Simul¬ 
taneously  with  the  delivery  of  and  payment  for  the 
bonds  by  the  Government,  or,  when  bonds  are  taken 
up  and  paid  for  in  more  than  one  installment, 
simultaneously  with  the  delivery  of  and  payment 
for  the  final  installment,  if  the  Applicant  has  so 
requisitioned  and  if  such  requisition  is  j  accom¬ 
panied  by  a  signed  certificate  of  purposes  showing 
in  reasonable  detail  the  purposes  for  which  the 
funds  will  be  used,  and  that  such  funds  will  be  used 
for  items  properly  included  as  part  of  the  cost  of 
the  Project,  the  Government  will  make  a  grant  of 
an  amount  representing  the  difference  between  the 
advance  grant  and  an  amount  equal  to  25  percent 
of  said  previously  estimated  cost  of  the  Project. 
When  the  Project  shall  be  approximately:  70  per¬ 
cent  completed,  the  Applicant  may  file  its  requisi¬ 
tion  for  an  additional  grant  in  an  amount  which, 
together  with  the  amount  previously  paid  on  ac¬ 
count  of  the  grant,  is  equal  to  35  percent  of  the  cost 
of  the  Project,  but  in  no  event  in  an  amount  ex¬ 
ceeding  the  amount  set  forth  in  paragraph  3  hereof. 
The  intermediate  grant  requisitions  will  be  hon¬ 
ored  if  the  documents  necessary  to  support  such 
requisitions  are  complete  and  work  on  the  Project 
has  progressed  in  accordance  with  the  provisions 
of  this  offer  relating  thereto. 

(d)  Final  Grant  Payment . — At  any  time  after 
completing  the  Project  the  Applicant  may  file  a 
requisition  requesting  the  remainder  of  the  grant 
which,  together  with  all  previous  payments  on  ac¬ 
count  of  such  grant,  shall  be  an  amount  not  in  ex- 
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-cess  of  45  percent  of  the  actual  cost  of  the  Project 
upon  completion,  but  not  to  exceed,  in  any  event, 
the  amount  of  the  grant  set  forth  in  paragraph  3 
hereof.  The  final  grant  requisition  will  be  hon¬ 
ored  if  the  documents  necessary  to  support  it  are 
complete  and  work  on  the  Project  has  been  com¬ 
pleted  in  accordance  with  the  provisions  of  this 
offer  relating  thereto. 

(e)  Construction  Account. — A  separate  account 
or  accounts  (herein  collectively  called  the  “  Con¬ 
struction  Account’7)  shall  be  set  up  in  a  bank  or 
banks  which  are  members  of  the  Federal  Deposit 
Insurance  Corporation  and  of  the  Federal  Reserve 
System.  The  advance  grant,  the  intermediate 
grants,  the  proceeds  from  the  sale  of  the  bonds 
(exclusive  of  accrued  interest  and  an  amount,  if 
any,  representing  interest  during  construction), 
the  final  grant,  and  any  other  moneys  which  shall 
be  required  in  addition  to  the  foregoing  to  pay  the 
cost  of  constructing  the  Project  shall  be  deposited 
in  the  Construction  Account  promptly  upon  re¬ 
ceipt  thereof.  All  accrued  interest  paid  by  the 
Government  at  the  time  of  delivery  of  the  bonds 
shall  be  paid  into  a  separate  account  (herein  called 
the  4 4 Bond  Fund”).  Payments  for  the  construc¬ 
tion  of  the  Project  shall  be  made  only  from  the 
Construction  Account. 

(f)  Disbursement  of  Moneys  in  Construction 
Account. — Moneys  in  the  Construction  Account 
shall  be  expended  only  for  such  purposes  as  shall 
have  been  previously  specified  in  the  certificate  of 
purposes  filed  with  and  accepted  by  the  Govern¬ 
ment.  All  moneys  remaining  in  the  Construction 
Account  after  all  costs  incurred  in  connection  with 


29 


the  Project  have  been  paid  shall  either  be  used  to 
repurchase  bonds,  if  any  of  the  bonds  are  thpn  held 
by  the  Government,  or  be  transferred  to  the  Bond 
Fund. 

(g)  Use  of  Moneys  in  Bond  Fund. — Moneys  in 
the  Bond  Fund  shall  be  expended  solely  for  the 
purpose  of  paying  interest  on  and  principal  of 
bonds. 

12.  Construction  of  Project. — The  following  pol¬ 
icies  have  been  adopted  by  the  Federal  Emergency 
Administration  of  Public  Works  in  order  to  ef¬ 
fectuate  the  purposes  of  the  Emergency  Belief  Ap¬ 
propriation  Act  of  1935,  and  the  making  of  the  loan 
and  grant  herein  set  forth  shall  be  subject  to  the 
condition  that  the  Applicant,  in  the  exercise  of 
its  lawful  discretion,  shall  adopt  said  policies 
and  comply  therewith  in  the  construction;  of  the 
Project : 

(a)  That  if  a  project  is  to  be  constructed  under 
contract,  contracts  should  be  awarded  to  the  lowest 
responsible  bidder  pursuant  to  public  advertise¬ 
ment  and  that  every  opportunity  be  given  for  free, 
open,  and  competitive  bidding  for  contracts  for 
construction  and  contracts  for  the  purchase  of  ma¬ 
terials  and  equipment. 

(b)  That  the  use  in  the  specifications  of  other¬ 
wise  of  the  name  of  a  proprietary  product  or  the 
name  of  the  manufacturer  or  vendor  to  define  the 


material  or  product  required,  unless  such  name  is 
followed  by  the  term  “or  equal”,  is  considefed  con¬ 
trary  to  the  policy  of  free,  open,  and  competitive 
bidding.  Where  such  a  specification  is  used:  in  lieu 
of  descriptive  detail  of  substance  and  function  the 
term  “or  equal”  is  to  be  literally  construed  so  that 
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any  material  or  article  which  will  perform  ade¬ 
quately  the  duties  imposed  by  the  general  design 
will  be  considered  satisfactory. 

(c)  That  in  determining  the  lowest  bidder  for 
the  supplying  of  materials  and  equipment,  in  the 
interest  of  standardization  or  ultimate  economy, 
the  contract  may  be  awarded  to  other  than  the 
actual  lowest  bidder. 

(d)  That  in  order  to  insure  completion  of  a 
project  within  the  funds  available  for  the  construc¬ 
tion  thereof,  faithful  performance  of  construction 
contracts  will  be  assured  by  requiring  perform¬ 
ance  bonds  written  in  an  amount  equal  to  100% 
of  the  contract  price  by  one  or  more  corporate 
sureties  financially  able  to  assume  the  risk,  and 
that  such  bonds  will  be  further  conditioned  upon 
the  payment  of  all  persons  supplying  labor  and 
furnishing  materials  for  the  construction  of  the 
project,  except  in  those  cases  in  which  it  is  required 
by  the  law  of  Alabama  that  protection  for  labor 
and  materialmen  be  provided  by  a  bond  separate 
from  the  performance  bond.  In  such  case,  a  per¬ 
formance  bond  in  an  amount  equal  to  100%  of  the 
contract  price  supplemented  by  a  separate  labor 
and  materialmen’s  bond  in  an  amount  not  less  than 
50%  of  the  contract  price  will  be  adequate. 

(e)  That  if  the  work  on  any  proposed  construc¬ 
tion  contract  is  hazardous,  the  contractor  will  be 
required  to  provide  public  liability  insurance  and 
property  damage  insurance  in  amounts  reasonably 
sufficient  to  protect  the  contractor  and  each  sub¬ 
contractor. 

(f )  That  minimum  or  other  wage  rates  required 
to  be  predetermined  by  the  law  of  Alabama  or  local 
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ordinance  shall  be  predetermined  by  the  applicant 
in  accordance  therewith,  and  incorporated  in  the 
appropriate  contract  documents.  In  the  absence  of 
applicable  law  or  ordinance,  the  applicant  shall  pre¬ 
determine  minimum  wage  rates,  in  accordance  with 
customary  local  rates,  for  all  the  trades  and  occu¬ 
pations  to  be  employed  on  the  project,  and  incor¬ 
porate  them  in  the  appropriate  contract  documents. 

(g)  That  the  work  shall  be  commenced  as  quickly 
as  possible  after  funds  are  made  available:  and  be 
continued  to  completion  with  all  practicable  dis¬ 
patch  in  an  efficient  and  economical  manner. 

(h)  That  a  project  will  be  constructed  inlaccord- 
ance  with  the  provisions  of  the  attached  Eihibit  A 
which  is  hereby  made  a  part  hereof ;  to  insure  this 
purpose  appropriate  provisions  will  be  incor¬ 
porated  in  all  contracts  (except  subcontracts)  for 
work  to  be  performed  at  the  site  of  the  project. 
(Exhibit  A  has  been  so  worded  that  the  provisions 
thereof,  may,  if  the  applicant  so  desire,  be  inserted 
verbatim  in  such  construction  contract.) 

13.  The  Administrator  and  the  Government  shall 
have  no  rights  or  power  of  any  kind  with  respect  to 
the  rates  to  be  fixed  or  charged  by  the  Project, 
excepting  only  such  rights  as  they  may  have  as  a 
holder  of  such  bonds  under  the  laws  and  Constitu¬ 
tion  of  Alabama  and  the  lawful  proceedings  of  the 
Applicant,  taken  pursuant  thereto,  in  authorizing 
the  issuance  of  such  bonds. 

14.  This  offer  is  made  with  the  express1  under¬ 
standing  that  neither  the  loan  nor  the  grant  herein 
described  is,  conditioned  upon  compliance  I  by  the 
Applicant  with  any  conditions  not  expressly  set 
forth  herein.  There  are  no  other  agreements  or 
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understandings  between  the  Applicant  and  the 
Government  or  any  of  its  agencies  in  any  way  relat¬ 
ing  to  said  Project  or  to  the  financing  or  the 
construction  thereof. 

United  States  of  America, 

Federal  Emergency  Administrator 
of  Public  Works, 

By  H.  B.  Hackett, 

Assistant  Administrator. 
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I 

THE  PLAINTIFFS’  STANDING  TO  COMPLAIN 

1.  The  question  of  the  right  of  a  utility  company  to 
maintain  such  a  suit  against  the  Administrator 
has  been  squarely  decided 

At  the  oral  argument  the  Court  asked  plaintiffs’ 
counsel  whether  there  had  been  any  direct  de¬ 
cisions  affecting  the  right  of  a  utility  company  to 
enjoin  the  Administrator,  and  plaintiffs’  counsel 
answered  in  the  negative.  That  is  incorrect.  The 
Court  of  Appeals  for  the  Eighth  Circuit  squarely 
held  against  a  utility  company  in  an  injunction  suit 
against  the  Administrator,  of  precisely  the  same 
kind  as  the  cases  at  bar,  in  Arkansas-Missouri 
Power  Company  v.  City  of  Kennett,  78  F.  (2d)  911. 
(See  our  main  brief,  pages  154-156.)  And  the 
Fourth  Circuit  Court  of  Appeals  reached  the  same 
conclusion  in  Greenwood  County  v.  Duke  Power 
Company,  81  F.  (2d)  986.  (See  our  main  brief, 
pages  157-159.)  And  see  also  Kansas  Utilities 
Company  v.  City  of  Burlington,  141  Kans.  926. 

At  the  oral  argument  plaintiffs’  counsel  asserted 
that  the  Supreme  Court’s  ruling  in  the  Duke 
Power  case,  supra,  constituted  a  recognition  by 
that  Court  of  the  standing  of  the  utility  company 
to  sue  the  Administrator  and  to  raise  the  question 
of  the  constitutionality  of  the  statute.  To  demon¬ 
strate  the  fallacy  of  that  contention  it  will  be  neces¬ 
sary  to  recite  what  occurred  in  that  case,  and  what 
the  Supreme  Court  held :  After  a  trial  in  the  Dis- 
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trict  Court,  that  court  enjoined  the  Administrator 
at  the  suit  of  a  utility  company,  on  facts  much  like 
those  in  the  cases  at  bar.  While  the  case  was  on 
appeal,  a  new  contract  was  made  between:  PWA 
and  the  other  defendant,  the  County  of  Greenwood. 
When  this  was  called  to  the  attention  of  the  Court 
of  Appeals,  it  remanded  the  case  to  the  trial  court 
for  further  proceedings.  Its  remand  order  and 
mandate,  however,  failed  specifically  to  state  that 
the  decree  of  the  trial  court  had  been  reversed  or 
vacated.  Further  proceedings  were  subsequently 
had  in  the  trial  court ;  the  trial  court  received  but 
refused  to  consider  certain  of  the  evidence  because 
it  held  it  did  not  have  jurisdiction  to  consider  that 
evidence  under  its  interpretation  of  the  order  of 
the  Court  of  Appeals.  The  trial  court  thereupon 
re-affirmed  its  earlier  injunction  decree.  On  the 
second  appeal,  the  Court  of  Appeals,  considering 
all  of  the  evidence  (both  that  which  had  been  con- 

i 

sidered  by  the  District  Court  and  that  which  it  re¬ 
fused  to  consider)  reversed  the  decree,  holding  that 
the  plaintiff  had  no  standing  to  sue,  and  that,  even 
if  it  did,  the  statute  was  constitutional  and  had  not 
been  violated  by  the  Administrator.  When  the 
case  came  to  the  Supreme  Court  on  certiorari,  the 
Court,  noting  the  fact  that  the  remand  order  and 
mandate  of  the  Court  of  Appeals  had  not  reversed 
or  vacated  the  first  decree  of  the  trial  court,  held 
that,  because  of  that  irregularity  in  procedure,  con¬ 
fusion  had  resulted ;  and,  accordingly,  reversed  the 
decree  and  sent  the  case  back  to  the  trial  cqurt  for 
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a  further  trial.  But  the  Supreme  Court  expressly 
stated  that  it  was  not  passing  on  the  relevance  of 
any  evidence  or  on  the  merits. 

In  the  oral  argument  in  the  cases  at  bar,  plain¬ 
tiffs’  counsel  asserted  that  the  Supreme  Court,  by 
sending  the  case  back  for  further  trial,  impliedly 
determined  that  the  plaintiff  utility  company  in 
that  case  had  a  standing  to  sue.  That  argument 
ignores  completely  the  obvious  fact  that  the  de¬ 
cision  of  both  the  District  Court  and  the  Court  of 
Appeals  on  three  questions  involved  the  evidence 
in  the  record.  Those  three  questions  were :  (a)  the 
plaintiffs’ standing  to  sue,  (b)  the  constitutionality 
of  the  statute,  and  (c)  the  question  whether  the 
statute  had  been  violated.  Since  the  opinions  of 
the  court  below  on  those  three  questions  were  based 
upon  the  evidence,  it  is  obvious  that  the  Supreme 
Court  was  not  passing  on  any  of  those  questions, 
but  was  reversing  for  further  trial,  so  that  there 
could  be  properly  in  the  record  the  evidence  re¬ 
lating  to  all  three  of  those  questions.  The  case 
was  not  before  the  Supreme  Court  on  the  plead¬ 
ings,  but  on  the  proof.  Plaintiffs’  standing  to  sue, 
as  well  as  the  questions  of  the  violation  of  the 
statute  and  its  constitutional^,  were  before  that 
Court  to  be  decided  upon  the  evidence.  As  the 
Supreme  Court  found  that  the  second  trial  of  the 
case  was  conducted  under  confusing  circumstances, 

*  r  •  S 

due  to  irregularities  of  procedure,  it  merely  sent 
the  case  back  so  that  the  trial  court,  the  Court  of 
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Appeals,  and  the  Supreme  Court  could  pass  on  all 
three  questions  on  evidence  properly  presented. 

2.  Plaintiffs’  untenable  theory  of  the  right  to  sue 

a  government  officer 

Plaintiffs’  position  on  the  prior  appeal,  as  set 
forth  in  its  brief  then  filed  and  in  briefs  in  com¬ 
panion  cases  to  which  it  made  reference,  was  that  a 
plaintiff  has  a  standing  to  sue  a  Government  officer 
who  is  violating  a  statute  or  acting  pursuant  to  an 
unconstitutional  statute,  if  the  plaintiff  can  show 
that  the  officer's  acts  will  make  possible  competi¬ 
tion,  and  that,  as  a  result  of  such  competition,  sub¬ 
stantial  financial  loss  will  result  to  the  plaintiff* 

In  their  reply  brief,  while  adhering  fundament¬ 
ally  to  that  position,  they  have  embroidered  it  with 
a  vague  discussion  of  privilege.  They  now  argue 
that  (1)  even  though  the  defendant  as  a  private 
person  would  not  be  subject  to  suit  by  the  plain¬ 
tiff  if  he  were  acting  unlawfully  and  doing  pre¬ 
cisely  the  same  acts  with  precisely  the  same  conse¬ 
quences,  yet,  (2)  if  the  defendant  is  a  Government 
officer,  he  is  liable  because  the  officer’s  justification 
for  his  acts  must  derive  solely  from  the  fact  that 
he  is  acting  pursuant  to  a  valid  statute.  No  matter 
how  they  phrase  their  position,  however,  it  is  fun¬ 
damentally  this:  That  the  plaintiffs’  cause  of  ac¬ 
tion  is  based  upon  the  fact  that  the  officer  is  violat¬ 
ing  a  statute  or  acting  under  an  invalid  statute; 
that  he  owes  a  duty  to  every  citizen  not  thus  to  act ; 
and  that  if  he  violates  that  alleged  duty  and  sets  in 
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operation  a  chain  of  events  which  lead  to  the  direct 
damage  of  a  particular  situation,  then  his  acts  are 
actionable  by  that  citizen. 

As  we  showed  in  our  original  brief,  the  Supreme 
Court  and  all  other  courts  have  never  accepted  that 

thesis.  They  have  held  that  the  citizen  must  first 

*  •  *  >  t  « 

show  that  he  has  a  cause  of  action  against  the  de¬ 
fendant  officer  which  would  be  a  good  cause  of  ac¬ 
tion  if  there  were  no  statute  in  the  case ;  and  that 

then  and  then  onlv  will  the  court  consider  whether 

•/ 

the  statute  serves  as  a  defense  or  justification  as 
against  what  would  otherwise  be  a  good  cause  of 
action  against  the  defendant.  The  language  of  the 

i  _ 

Supreme  Court  in  the  Frothingham  case  and  in 
numerous  other  cases  cited  in  our  original  brief 
(pp.  165-179)  makes  that  unquestionably  clear. 

It  is  immensely  significant  that  plaintiffs  have 
paid  no  attention  whatsoever  to  the  important  case 
of  Ex  parte  La  Prade,  289  U.  S.  444  (decided  long 
after  the  Young  case  and  the  Truax  case),  in  which 
the  Court  expressly  held  that  a  suit  against  a  Gov¬ 
ernment  officer  to  enjoin  threatened  acts  under  an 

*  • 

unconstitutional  statute  is  not  brought  against  the 
defendant  as  an  officer,  but  as  a  private  person. 
(See  discussion  of  the  La  Prade  case  in  our  main 
brief,  pages  172-174;  Appendix,  pages  42-44.) 

Plaintiffs  overlook  the  fact  that  this  Court  re¬ 
cently  reviewed  the  authorities  in  Haskins  Bros.  v. 
Morgenihau,  85  F.  (2d)  677,  683-684,  saying: 

This  is  not  a  case  of  an  agent  of  the  gov¬ 
ernment  threatening  to  invade  the  rights  of 


/  ! 

i 

a  citizen  and  justifying  his  action  on  the 
basis  of  supposed  authority  in  a  law;  for  in 
such  case  the  wrong,  if  without  proper  au¬ 
thority,  is  the  personal  act  of  the  officer,  and 
may  be  enjoined .  *  *  * 

Plaintiffs’  incorrect  description  of  the  ruling  in 
Ex  Parte  Y oung,  209  U .  S.  123 

Plaintiffs  (reply  brief,  p.  12)  make  the  state¬ 
ment  that  the  dissenting  opinion  by  Mr.  Justice 
Harlan  in  Ex  parte  Y oung,  209  U.  S.  123,  employed 
the  same  argument  that  we  made  in  our  Original 

i 

brief.  It  needs  but  a  glance  at  the  dissenting  opin¬ 
ion  to  show  that  the  exact  contrary  is  true ;  i.  e., 
that  Mr.  Justice  Harlan  there  insisted,  precisely  as 
do  plaintiffs  in  their  reply  brief,  that  the  cause  of 
action  of  the  citizen  against  a  defendant  who  is  a 
Government  officer  must  rest  upon  the  fact  that 
he  is  sued  as  a  Government  officer.  Acting  on  that 
premise — which  is  plaintiffs’  premise — Mr.  Justice 
Harlan  reached  the  conclusion  that  there  was  no 
standing  to  sue.  The  majority  of  the  Court,  how¬ 
ever,  expressly  repudiated  that  premise.  As  we 
showed  in  our  original  brief  (pages  171-172,  and 
more  at  length  in  the  language  quoted  from  Ex 
parte  Young  in  our  Appendix,  pages  39-40),  the 
Court  said  that  there  the  defendant  was  not  sued 
as  an  officer  but  as  an  ordinary  individual  who, 
because  he  was  acting  under  an  unconstitutional 
statute,  was  stripped  of  his  official  character  and 
subjected  in  his  person  to  the  consequences  of  his 
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individual  conduct.  We  refer  the  court  to  the  dis¬ 
cussion  of  the  Young  case  in  out  brief  and  appen¬ 
dix  as  completely  refuting  plaintiffs’  contention. 

Plaintiffs  also  argue  (reply  brief,  page  13)  that 
our  explanation  of  suits  against  Government  offi¬ 
cers  must  be  in  error  because,  in  its  opinion  in  the 
Young  case,  the  Court  first  held  the  statute  uncon¬ 
stitutional  and  then  considered  whether  the  suit 
could  be  maintained,  and  held  that  it  could.  That 
is  obviously  a  specious  argument.  In  Greenwood 
County  v.  Duke  Dower  Company,  81  Fed.  986  (C.  C. 
A.  4th),  the  Court  first  held  that  the  statute  was 
constitutional ;  then  that  it  had  not  been  violated ; 
and  finally  held  that  even  if  the  statute  were  uncon¬ 
stitutional  or  had  been  violated  by  the  defendant, 
the  plaintiffs  had  no  standing  to  sue.  Moreover, 
in  most  of  the  opinions  of  the  Supreme  Court  on 
the  question  of  the  standing  to  sue,  the  Court  has 
; first  considered  that  question  before  passing  to  the 
question  of  whether  the  statute  is  constitutional 
or  has  been  violated  by  the  defendant.  In  any 
event,  in  considering  whether  a  plaintiff  has  a 
standing  to  sue  an  officer  the  Court  must  assume, 
arguendo,  that  the  statute  is  invalid  or  has  been 
violated.  If  it  holds  that  the  plaintiff  has  no 
standing  to  sue,  then  the  Court  decides  that,  not¬ 
withstanding  the  illegality  of  the  defendant ’s  acts, 
the  suit  cannot  be  maintained.  Therefore,  there  is 
no  significance  in  the  fact  that,  in  the  Young  case, 
the  question  of  constitutionality  was  first  con- 
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sidered  before  the  Court  took  up  the  right  to 
maintain  the  suit. 

4.  Plaintiffs’  thesis  is  not  supported  by  the  cases 

| 

1.  Plaintiffs’  theory  of  their  standing  to  sue  can 
first  best  be  tested  by  showing  that  it  is  refuted  by 
the  eases  cited  by  them  and  discussed  in  our  previ¬ 
ous  brief. 

We  may  begin  with  plaintiffs’  discussion  of  Rail¬ 
road  Co.  v.  Eller  man,  105  U.  S.  166.  Plaintiffs 
distinguish  that  case  primarily  on  the  ground  that 
in  that  case  there  was  a  violation  of  law,  but  the 
law^  was  for  the  benefit  of  a  restricted  group  of 
which  the  plaintiff  Ellerman  was  not  a  member. 

i 

In  plain  English,  plaintiffs’  theory  of  the  Ellerman 
case  is  this :  The  Railroad  Company  was  admittedly 
violating  its  charter  and  a  special  statute  under 
which  it  had  been  given  the  right  to  construct  a 
wharf  for  railroad  purposes.  It  was  leasing  that 
wharf  to  third  persons  who  were  about  to  use  it 
for  non-railroad  purposes  in  competition  with  the 
city’s  wharf.  Ellerman,  as  assignee  of  the;  wharf¬ 
age  rents,  derived  from  the  city’s  wharf,  was  thus 
faced  with  threatened  competition,  made  possible 
by  the  unlawful  acts  of  the  railroad,  which  competi¬ 
tion  admittedly  would  cause  him  substantial  loss. 
Consequently,  the  following  elements  were  present : 
(1)  an  unlawful  act  by  the  defendant  Railroad 
Company;  (2)  making  possible  competition  (which 
would  otherwise  not  have  occurred)  with  plaintiff’s 
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assignor;  (3)  directly  resulting  in  substantial 
financial  loss  to  plaintiff  Ellerman. 

_  j  _ 

Plaintiffs  assert  that  the  denial  of  Ellerman ’s 
right  to  sue  was  based  upon  the  fact  that  Ellerman 
had  no  relation  whatever  to  the  railroad  and  that 
the  unlawfulness  involved  in  its  acts  therefore  gave 
him  no  cause  of  action. 

Arguendo,  let  us  assume  that  plaintiffs'  analysis 
of  the  Ellerman  case  is  correct.  But  the  significant 
fact,  which  plaintiffs’  reply  brief  ignores,  is  that  the 
Ellerman  case  has  been  cited  and  relied  upon  as  au¬ 
thority  by  (a)  the  United  States  Supreme  Court, 
(b)  two  Federal  appellate  courts,  (c)  the  Wiscon¬ 
sin  Supreme  Court,  and  (d)  the  Georgia  Supreme 
Court  as  authority  for  the  proposition  that  a  citi¬ 
zen  cannot  complain  of  financial  loss  to  him  result¬ 
ing  from  voluntary  competition  made  possible  by 
the  adt  of  a  Government  officer  acting  contrary  to  his 
oath  of  office ,  in  violation  of  a  statute,  or  under  an 
unconstitutional  statute .  See  Greenwood  County 
v.  Duke  Power  Company,  81  F.  (2d)  986  (C.  C.  A. 
4th)  ;  Township  of  Franklin  v.  Tug  well,  85  F.  (2d) 
208;  The  Chicago  Junction  case,  264  U.  S.  258; 
Milwaukee  Horse  &  Cow  Commission  Co.  v.  Hill, 
207  Wis.  420;  Keen  v.  Mayor  (Georgia),  28  S.  E. 
42. 

The  facts  of  all  the  foregoing  cases  except  the 
Milwaukee  Horse  &  Cotv  Commission  case  and  the 
Keen  case  are  set  forth  in  our  main  brief.  In 
Milwaukee  Horse  &  Cow  Commission  Co.  v.  Hill, 
207  Wis.  420,  a  State  Fair  Commission,  in  viola- 
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tion  of  a  statute,  was  about  to  lease  a  portiou  of  the 
State  Fair  grounds  to  plaintiff’s  direct  competitor. 
Plaintiff  was  refused  a  lease  of  a  portion  of  the 
Fair  Grounds  and  would  thus  be  at  a  serious 
competitive  disadvantage,  with  resulting  substan¬ 
tial  direct  damage.  Plaintiff  sued  to  enjoin  the 
Commission  from  making  the  lease.  The  court 
denied  the  injunction,  citing  and  relying:  on  the 
Ellerman  case  and  the  Keen  case  (which  is  de¬ 
scribed  and  quoted  from  in  the  opinion  set  forth 
in  the  note).1  j 

1  The  Wisconsin  Supreme  Court  said : 

“The  injury  there  alleged  is  that  the  plaintiff  is  sub¬ 
jected  to  unjust  competition,  because  the  defendants  Becker 
and  Winkelman  are  enabled,  bv  reason  of  their  lease  from 
the  state  fair  board,  to  carry  on  a  competing  business  at 
less  expense  than  that  at  which  plaintiff  is  burdened  in 
carrying  on  and  maintaining  its  business.  This  fails  to 
disclose  a  wrong  to  the  plaintiff  for  which  the  law  affords 
redress.  The  plaintiff  has  no  right  to  be  immune  from 
competition.  This  question  received  consideration  in  Keen 
v.  Mayor  <&  Council  of  W  ay  cross,  101  Ga.  588,  29  S.  E. 
42,  where  the  city  operated  a  plumbing  business  as  an 
alleged  necessary  incident  to  the  operation  of  its  waterworks 
plant.  The  plaintiff,  a  plumber  and  taxpayer,  sought  to 
enjoin  the  city  from  the  operation  of  the  plumbing  busi¬ 
ness,  both  on  the  ground  that  he  was  a  taxpayer,  and  one 
with  whom  the  plumbing  business  of  the  city  came  into  un¬ 
just  competition.  The  court  said:  ‘It  was  insisted,  how¬ 
ever,  that,  conceding  the  city  had  no  right  to  conduct  the 
business  in  question,  this  was  a  matter  with  which  the  plain¬ 
tiff  had  no  concern,  and  therefore  he  had  no  legal  ground 
of  complaint.  Regarding  the  plaintiff  merely  in  his  ca¬ 
pacity  as  a  plumber,  this  point  is  well  taken.  Thus  viewing 
him,  the  only  effect  of  the  city?s  action  was  to  interfere,  by 
way  of  competition,  with  a  monopoly  which  he  seems  to 


12 


2.  Plaintiffs’  next  contention  is  that  all  of  the 
cases  in  which  a  citizen  has  been  denied  the  right 
to  sue  a  Government  officer,  where  the  officer’s  un¬ 
lawful  acts  have  caused  financial  loss  to  the  plain¬ 
tiff,  are  cases  in  which  the  financial  loss  to  the 

have  previously  enjoyed.  This  immunity  from  the  har¬ 
assment  of  competition  was  but  the  result  of  mere  chance, 
and  he  could  assert  no  property  right  therein;  for  the  law 
recognizes  in  no  one  a  right  to  create  or  maintain  a 
monopoly.  “The  only  injury  of  which  he  can  be  heard  in  a 
judicial  tribunal  to  complain  is  the  invasion  of  some  legal 
or  equitable  right.  If  he  asserts  that  the  competition  of  the 
(city)  damages  him,  the  answer  is  that  it  does  not  abridge 
or  impair  any  such  right.  If  he  alleges  that  the  (city)  is 
acting  be  vend  the  warrant  of  the  law,  the  answer  is  that  a 
violation  of  its  charter  does  not  of  itself  injuriously  affect 
any  of  his  rights”  as  a  licensed  plumber  entitled  to  pursue 
his  calling  in  the  city:  for  the  municipality  “is  not  shown  to 
owe  him  any  duty”,  in  that  capacity,  “which  it  has  not  per¬ 
formed.”  ' 

“To  this  proposition  the  Georgia  court  cited  Railroad  Co. 
v.  Ellerman ,  105  U.  S.  166, 174.  In  that  case  Ellerman  sought 
to  restrain  the  use  to  which  certain  wharfage  property  be¬ 
longing  to  the  railroad  company  was  devoted.  The  property 
as  so  used  came  into  competition  with  Ellerman,  who  claimed 
that  the  use  of  the  property  was  ultra  vires  of  the  railroad 
company's  charter.  Discussing  this  question  the  court  said : 
‘But  if  the  competition  in  itself,  however  injurious,  is  not  a 
wrong  of  which  he  could  complain  against  a  natural  person, 
being  the  riparian  proprietor,  how  does  it  become  so  merely 
because  the  author  of  it  is  a  corporation  acting  ultra  vires? 
The  damage  is  attributable  to  the  competition,  and  to  that 
alone.  But  the  competition  is  not  illegal.  It  is  not  unlaw¬ 
ful  for  any  one  to  compete  with  the  company,  although  the 
latter  may  not  be  authorized  to  engage  in  the  same  busi¬ 
ness.  The  legal  interest  which  qualifies  a  complainant  other 
than  the  State  itself  to  sue  in  such  a  case  is  a  pecuniary 
interest  in  preventing  the  defendant  from  doing  an  act 
where  the  injury  alleged  flows  from  its  quality  and  char- 
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plaintiff  was  remote  and  speculative.  Again,  that 
thesis  is  contrary  to  the  facts  and  the  decisions  in 
the  numerous  cases  cited  by  us. 

It  is  first  to  be  noted  that,  in  those  eases,  the 
courts,  in  denying  the  standing  to  sue,  have  used 
the  phrase  “damnun  absque  injuria It  is 
scarcely  necessary  to  say  to  this  Court  that  that 
is  not  the  appropriate  language  to  express  the 
notion  that  a  plaintiff’s  cause  of  action  fails  be¬ 
cause  his  damages  are  remote  and  speculative. 
Damnum  absque  injuria  means  that ,  although  the 
plaintiff  has  shown  real ,  direct ,  and  substantial 
damage  resulting  from  a  defendant’s  acts,  never¬ 
theless,  the  law  does  not  give  any  redress  for  such 

acter  as  a  breach  of  some  legal  or  equitable  duty,  j  *  *  * 

The  only  injury  of  which  he  can  be  heard  in  a  judicial 
tribunal  to  complain  is  the  invasion  of  some  legal  or 
equitable  right.  If  he  asserts  that  the  competition  of  the 
railroad  company  damages  him,  the  answer  is,  that  it  does 
not  abridge  or  impair  any  such  right.  If  he  alleges  that 
the  railroad  company  is  acting  beyond  the  warrant  of  the 
law,  the  answer  is,  that  a  violation  of  its  charter  does  not 
of  itself  injuriously  affect  any  of  his  rights.  The;  company 
is  not  shown  to  owe  him  any  duty  which  it  has  not  per¬ 
formed.7  It  is  scarcely  necessary  to  say  that  a  principle  so 
self-evident  does  not  require  the  support  of  such  distin¬ 
guished  authority.  The  only  right  of  the  commission  com¬ 
pany  which  it  is  alleged  has  been  infringed  is  the  right  to 
be  immune  from  competition.  It  has  no  such  right  in  the 
law.  The  law  does  not  recognize  any  injury  resulting  from 
competition  to  any  one  engaged  in  trade  or  commerce. 
True,  there  are  such  things  recognized  in  the  law  as  unfair 
competition,  which  the  law  will  suppress,  but  it  goes  with¬ 
out  saying  that  this  is  not  within  any  of  the  glasses  of 
competition  recognized  as  unjust.77 
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loss .  The  very  essence  of  the  maxim  is  that  the 
plaintiff  lias  a  severe  damage  hut  that  it  is  non- 
actiondble  damage. 

That  plaintiffs’  attempt  to  import  a  new  mean¬ 
ing  into  that  phrase  in  the  context  of  suits 
against  Government  officers  is  untenable,  clearlv 
appears  from  this  Court’s  opinion  in  the  Tugivell 
case.  In  that  case  (1)  certain  plaintiffs  sued  as 
taxpayers,  (2)  the  Township  sued  for  the  infringe¬ 
ment  of  its  sovereign  rights,  (3)  the  Township  also 
sued  as  the  owner  of  real  property,  and  (4)  the 
plaintiff  Alsop  sued  as  the  owner  of  real  property. 
For  the  sake  of  the  present  discussion  we  can  ignore 
those1  plaintiffs  who  sued  as  local  taxpayers,  and 
the  Township  in  its  sovereign  Governmental  ca¬ 
pacity,  and  restrict  our  attention  to  what  this  Court 
held  with  respect  to  (a)  the  Township  as  owner  of 
real  property,  and  (b)  Alsop  as  owner  of  real  prop- 
ertv.  That  is,  we  shall  assume  that  those  were  the 
only  two  plaintiffs.  This  Court  held  that  the 
Township  as  the  owner  of  real  property  had  a 
standing  to  sue,  but  that  Alsop,  the  private  person, 
as  owner  of  real  property  had  no  standing  to  sue. 
If  the  position  taken  by  plaintiffs  in  their  Reply 
Brief  were  correct,  then  neither  the  Township  as 
property  owner,  nor  Alsop,  had  a  standing  to 
sue — because  plaintiffs  assert  that  the  damage  to 
any  person  as  property  owner  in  the  Tugivell  case 
was  too  remote  and  speculative.  But  the  damage 
to  the  Township  as  property  owner  was  identical 
with  that  of  Alsop  as  property  owner.  As  to  the 
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Township,  this  Court  said  that  the  value',  of  the 
Township’s  property  was  threatened  with  impair¬ 
ment  and  therefore  it  had  a  standing  to  sue J  As  to 
Alsop,  it  said,  not  that  the  damages  were  too  specu¬ 
lative,  but  that  there  was  “no  legal  injury”  and 
‘  ‘  no  legal  right  ’  ’  which  was 4  ‘  invaded.  It  is  merely 
damnum  absque  injuria.”  So  that  plaintiffs’  at¬ 
tempted  distinction  of  the  decision  of  thife  Court 
as  to  Alsop  in  the  Tug  well  case  is  plainly  un¬ 
founded — for  if  it  were  correct,  then  this  Court 
erred  in  holding  that  the  Township  as  property 
owner  had  a  standing  to  sue.  If  the  damages  to 
the  Township  were  remote  and  speculatiye,  then 
of  course  it  could  not  have  had  a  cause  of  action. 

Plaintiffs  attempt  also  to  toss  off  what  this 
Court  held  in  the  Bern  case.  The  petition  in  that 
case  (Appendix  to  our  original  brief,  p.  20)  alleged 
that  the  lessee,  the  Mercur  Corporation,  “is  in  open 

and  direct  competition  with  the  operation  of  the 

! 

petitioners”,  and  went  on  to  say  that  the  leased 
warehouses  (which  occupied  acres  of  land  and  mil¬ 
lions  of  square  feet)  were  located  in  the  area  within 
which  all  of  the  petitioners’  properties  were  lo¬ 
cated.  And  the  petition  then  goes  on  with  the  fol¬ 
lowing  allegation: 

Ships,  freights,  cargoes,  storage  business  of 
all  kinds,  and  industrial  tenants,  are  solic¬ 
ited  by  both  your  petitioners  and  by  Mercur 
Corporation,  and  especially  in  the  storage  of 
commodities,  raw  Cuban  sugar,  for  instance, 
the  same  consignments  are  solicited  by  your 
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petitioners  and  by  the  Mereur  Corporation. 
Mereur  Corporation  in  competition  and  in 
the  exercise  of  competitive  practices  has  ob¬ 
tained  business  and  particularly  goods  for 
storage  away  from  and  to  the  substantial 
detriment  of  your  petitioners. 

The  petition  also  alleged  that  the  Mereur  com¬ 
pany’s  lease  called  for  a  fixed  rental  of  but  $1.00, 
and  that  it  could  afford  to  charge  the  lowest  con¬ 
ceivable  rates  since  its  only  obligation  to  the  Gov¬ 
ernment  over  and  above  $1.00  was  to  pay  the  Gov¬ 
ernment  a  share  of  the  profits. 

Clearlv  that  showed  a  case  of  very  substantial 
and  direct  damages.  Plaintiffs  dismiss  those  al¬ 
legations  cavalierly  with  the  statement  (reply  brief, 
p.  19)  that  those  allegations  were  contained  only  in 
a  general  sentence  (whatever  that  may  mean)  and 
that  it  was  not  specifically  stated  that  the  Mereur 
Corporation  was  soliciting  the  same  ships,  freights, 
cargoes,  and  storage  business  as  the  petitioners. 
That  explanation  is  obviously  lame  in  the  face  of 
a  precise  allegation  that  the  Mereur  Corporation  in 
competition  with  petitioners  “lias  obtained  busi¬ 
ness  and  particularly  goods  for  storage  away  from 
and  to  the  substantial  detriment  of  your  peti¬ 
tioner.”  2 


2  In  the  oral  argument  plaintiffs'  counsel  attempted  to 
distinguish  the  Dem  case  on  the  ground  that  there  was  no 
constitutional  question  there  involved,  since  the  Federal  Gov¬ 
ernment  owned  the  warehouses  and  therefore  Congress 
could  have  authorized  the  Secretary  of  War  to  make  the 
leasing  arrangements  with  the  competitor  of  the  plaintiffs 
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Even  more  cavalier  is  the  manner  in  which  plain¬ 
tiffs  deal  with  Sprwnt  &  Son  v.  United  States ,  281 
U.  S.  249,  and  Edward  Hines  Trustees  v.  United 
States ,  263  U.  S.  143.  There  is  not  a  syllable  in 
those  cases  to  the  effect  that  the  court  denied  relief 
to  the  plaintiffs  because  the  damages  were  remote 
or  speculative.  On  the  contrary,  it  clearly  appears 
in  each  of  those  cases  that  the  plaintiff  wasjthreat- 
ened  with  competition  made  possible  by  void  orders 
of  the  Interstate  Commerce  Commission  which 
would  result  in  very  substantial  and  direct  damages 
due  to  such  competition.  Thus  in  the  Sprunt  case 
the  Supreme  Court  said  (281 U.  S.  249, 253)  that  the 
former  rates,  which  the  Commission  by  its  void 
order  had  modified,  gave  to  water  front;  plants 
(such  as  those  owned  by  the  plaintiffs)  “an  obvi¬ 
ous  advantage  over  those  located  uptown,  in  the 
ports  and  over  those  located  in  the  interior”;  and 
the  court  said  specifically  (at  page  254)  :  ; 

In  so  far  as  the  order  directs  elimination 

i 

of  the  rate  differential  previously  existing, 

_ 

in  the  Dern  suit.  In  other  words,  plaintiffs'  counsel  con¬ 
tended  that  the  plaintiffs  in  the  Bern  suit  had  no  standing 
to  sue  because  the  Government  officer  was  acting  without 
the  authority  of  a  statute  or  was  violating  a  statute,  but 
that  they  would  have  had  a  standing  to  sue  if  the  officer 
had  been  acting  in  accordance  with  an  unconstitutional  stat¬ 
ute.  That  distinction  is  clearly  untenable,  as  the  Tug  well 
case  plainly  demonstrates.  And  if  plaintiffs  were  to  insist 
upon  that  distinction,  it  would  mean  that  they  would  be 
precluded  in  the  cases  at  bar  from  asserting  that  the  Admin¬ 
istrator  was  violating  a  statute.  j 
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it  worsened  the  economic  position  of  the  ap¬ 
pellants.  It  deprived  them  of  an  advantage 
over  other  competitors  of  almost  3.5  cents 
per  100  pounds. 

The  Court  did  not  put  its  denial  of  plaintiff's 
right  to  sue  on  the  basis  suggested  by  plaintiffs  in 
the  cases  at  bar,  but  on  the  specific  ground  (281 
U.  S.  249,  256-257)  that  the  plaintiffs  “were  not 
subjected  to  or  threatened  with  any  legal  wrong.” 
The  Court  referred  to  the  Edward  Hines  case  as 
directly  in  point. 

In  that  case,  263  U.  S.  143,  the  Supreme  Court 
expressly  stated  that  the  former  imposition  of 
penalties  by  the  railroads  (which  the  Commission's 
void  order  eliminated)  was  “a  direct  benefit ?'  to 
plaintiffs  “since  it  subjected  the  jobbers,  their 
competitors,  to  a  severe  handicap,  and  to  that  ex¬ 
tent  curbed  the  activities  of  these  rivals. ?  ?  Plainly, 
there,  the  void  order  of  the  Government  officer 
was  making  possible  more  effective  competition 
with  resulting  direct  and  very  substantial  loss  to 
plaintiffs.  That  loss  was  not  only  substantial ,  but 
it  was  of  precisely  the  same  kind  as  that  of  which 
plaintiffs  in  the  cases  at  bar  are  complaining ,  i.  e., 
loss  due  to  voluntary  lawful  competition  by  third 
persons . 

It  is  most  significant  that  plaintiffs  have  wholly 
failed  to  discuss ,  in  their  reply  brief ,  the  Chicago 
Junction  case ,  264  IT.  S.  258.  The  facts  of  that  case 
are  stated  in  our  original  brief,  pages  138,  139. 
By  no  possibility  can  it  be  asserted  that  in  that 
case  plaintiffs  were  not  complaining  of  the  most 
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substantial  and  severe  financial  loss  due  to  j  the  ac¬ 
tion  of  a  rival  railroad  made  possible  by  an  order 
of  the  Commission  alleged  by  the  plaintiff  railroad 
companies  to  be  void  and  unlawful.  The  majority 
of  the  court  held  that  the  Transportation  j  Act  of 
1920  created  a  statutory  right  in  the  plaintiff  rail- 
roads  to  equality  of  treatment  and  that,  therefore, 
the  plaintiffs  had  a  standing  to  sue.  The  majority 
expressly  recognized  that,  absent  such  a  i  special 
statutory  right  to  sue,  the  Ellerman  case  would 
have  been  applicable  and  plaintiffs  could  not  have 
maintained  their  suit.  The  minority  members  of 
the  court  and  the  majority  disagreed  on  but  one 
point ;  the  conclusion  of  the  minority  was  that  the 
Transportation  Act  of  1920  gave  the  plaintiffs  no 
special  right  to  sue.  Except  for  that  difference  the 
majority  and  the  minority  were  in  accord.  The 
minority  opinion  of  Mr.  Justice  Sutherland 3 
therefore  expresses  the  views  of  the  Supreme  Court 
as  to  the  rights  of  plaintiffs  to  sue  Government 
officers  in  the  absence  of  a  special  statute  conferring 
a  standing  to  complain.  Since  those  views  com¬ 
pletely  refute  plaintiffs’  thesis,  we  think  it  well  to 
quote  more  extensively  therefrom  than  we  did  in 
our  earlier  brief :  ! 

Before  Transportation  Act,  1920,: the  New 
York  Central  would  have  been  free  to  ac¬ 
quire  these  terminals  without  the  consent  of 


3  It  is  to  be  noted  this  opinion  was  delivered  not  long  after 
Frothingham  v.  Mellon ,  262  U.  S.  447,  in  which  Mr.  Justice 
Sutherland  delivered  the  opinion  of  the  entire  bench. 
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the  Commission.  If  it  had  done  so,  its  gain 
of  business  with  the  resulting  loss  to  com¬ 
plainants  would  have  been  the  same;  but  it 
would  be  inadmissible  to  assert  that  com¬ 
plainants  might  have  maintained  a  suit  to 
annul  or  enjoin  the  acquisition  on  the 
ground  of  that  injury.  “The  effort  of  a  car¬ 
rier  to  obtain  more  business  *  *  *  pro¬ 

ceeds  from  the  motive  of  self-interest  which 
is  recognized  as  legitimate.7’  United  Stales 
v.  Illinois  Central  R.  R.  Co.,  263  U.  S.  515, 
523.  See  Johnson  v.  Hitchcock,  15  Johns. 
(1ST.  Y.)  185. 

It  is  claimed,  however,  that  Transporta¬ 
tion  Act,  1920,  so  alters  the  rule  as  to  give 
a  right  of  action  to  complainants  where  none 
existed  before.  I  am  unable  to  perceive  any 
sound  basis  for  the  conclusion.  That  act, 
so  far  as  this  question  is  concerned,  requires 
the  carrier,  as  a  prerequisite  to  an  acquisi¬ 
tion  of  the  character  here  under  considera¬ 
tion,  to  secure  the  authorization  of  the  Com¬ 
mission,  which  that  body  may  grant  if  “it 
will  be  in  the  public  interest.”  The  mere 
j  effect  of  such  acquisition  upon  the  business 
of  competing  lines  is  no  more  to  be  consid¬ 
ered  since  the  Act  of  1920  than  it  was  prior 
s  to  the  passage  thereof.  It  is  the  public,  not 
private,  interest  which  is  to  be  considered. 

The  complainants  have  no  standing  to  vin¬ 
dicate  the  rights  of  the  public,  but  only  to 
protect  and  enforce  their  own  rights.  Re¬ 
dress  for  public  grievances  must  be  sought 
by  public  agents,  not  by  private  interven¬ 
tion.  Home  Telephone  Co.  v.  Railroad  Com- 
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mission ,  174  Mich.  219.  The  right  of  the 
complainants  to  sue,  therefore,  cannot  rest 
upon  the  alleged  violation  of  a  public  inter¬ 
est,  but  must  rest  upon  some  distinct  griev¬ 
ance  of  their  own.  Loss  of  business,  or  of 
opportunities  to  get  business,  attributable 
to  the  activity  or  increase  of  facilities  on 
the  part  of  a  competitor  is  not  enough. 
Transportation  Act,  1920,  lays  down  no  new 
or  additional  rule  by  which  the  question, 
What  constitutes  a  legal  or  equitable  right, 
interference  with  which  may  give  rise  to  an 
action?  may  be  tested;  and  the  determina¬ 
tion  of  that  question  must  still  rest  upon 
general  principles  of  jurisprudence.  See 
Peavey  &  Co.  v.  Union  Pacific  R\  Co.,  176 
Fed.  409,  417.  In  Railroad  Co.  v.  Ellerman, 
105  U.  S.  166, 174,  this  Court  held  that  a  pri¬ 
vate  complainant  may  not  be  heard  by  a 
court  except  for  an  “  invasion  of  some  legal 
or  equitable  right.  If  he  asserts:  that  the 
competition  of  the  railroad  company  dam¬ 
ages  him,  the  answer  is,  that  it  does  not 
abridge  or  impair  any  such  right.  If  he 
alleges  that  the  railroad  company  is  acting 
beyond  the  warrant  of  the  law,  the  answer 
is,  that  a  violation  of  its  charter  does  not 
of  itself  injuriously  affect  any  of  his  rights. 
The  company  is  not  shown  to  owe! him  any 
duty  which  it  has  not  performed/’1 
If  it  were  conceded  that  the  acquisition 
of  the  terminals  by  the  New  York  Central 
was  in  the  public  interest,  I  suppose  it 
would  not  be  contended  that  complainants 
had  any  standing  to  interfere  on  the  ground 
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that  their  opportunities  for  obtaining  busi- 
*  ness  had  been  impaired.  And,  since  they  are 
without  legal  right  to  intervene  to  redress 
a  public  grievance,  the  contrary  fact  that 
the  acquisition  will  not  be  in  the  public  in¬ 
terest  cannot  avail  them.  Their  complaint 
must  stand  or  fall  upon  the  nature  of  their 
own  grievance.  A  private  injury  for  which 
the  law  affords  no  remedy,  cannot  be  con¬ 
verted  into  a  remediable  injury  merely  be¬ 
cause  it  results  from  an  act  of  which  the 
public  might  complain.  In  other  words,  the 
law  will  afford  redress  to  a  litigant  only  for 
injuries  which  invade  his  own  legal  rights; 
and  since  the  injuries  here  complained  of 
are  not  of  that  character  and  do  not  result 
from  the  violation  of  any  obligation  owing 
to  the  complainants,  it  follows  that  they  are 
without  legal  standing  to  sue. 

That  case  demonstrates  that,  before  a  plaintiff 
can  complain  of  the  unlawful  acts  of  a  Government 
officer,  he  must  first  show  that  he  has  a  private 
actionable  grievance  against  the  defendant  officer 
regarded  as  a  private  person,  and  that,  only  when 
he  so  shows,  will  the  court  consider  whether  the 
officer  is  acting  pursuant  to  a  statute  which  creates 
a  defense  to  what  would  otherwise  be  a  good  cause 
of  action  against  him.  That  case  shows  that  the 
mere  fact  that  an  officer  is  acting  under  an  invalid 
statute  or  in  violation  of  a  statute,  and  that  his 
acts  cause  direct  substantial  damage  to  a  plaintiff, 
does  not  create  a  cause  of  action  against  the  officer. 
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If  plaintiffs ’  thesis  were  correct,  then  the  United 
States  Supreme  Court  and  other  appellate  courts 
have  been  writing  opinions  on  the  question  of  suits 
against  Government  officers  which  are  foolishly 
and  unnecessarily  involved.  Each  of  those  opin¬ 
ions  coidd  have  been  reduced  to  the  compass  of  a 
single  page,  were  plaintiffs’  thesis  correct.  But  not 
a  single  court  has  ever  employed  that  theory. 

The  United  States  Supreme  Court  in  Frothing- 
Jiarnv.  Mellon,  262  U.  S.  447,  has  expressly  repudi¬ 
ated  that  theory.  There,  as  we  showed  in  our  orig¬ 
inal  brief  (pp.  175-179)  the  court  said;  that  in 
determining  that  a  statute  is  unconstitutional  the 
court  exercises  “the  negative  power  to  disregard 
an  unconstitutional  enactment  which  would  other¬ 
wise  stand  in  the  way  of  the  enforcement  of  a  legal 
right  *  *  *  If  a  case  for  preventive  relief  be 

presented,  the  court  enjoins,  in  effect,  not;  the  exe¬ 
cution  of  the  statute,  but  the  acts  of  the  official,  the 

i 

statute  notwithstanding.” 

In  the  oral  argument  the  court  asked  plaintiffs’ 
counsel  whether,  if  the  cities  were  procuring  the 
money  by  a  loan  from  a  bank  which  was  not  au¬ 
thorized  to  make  it,  the  plaintiffs  would  be  entitled 
to  an  injunction  against  the  bank  preventing  it 
from  making  the  loan.  To  this  counsel  fpr  plain¬ 
tiffs  replied  that  the  illegality  of  the  lending  by  the 
bank  without  authority  would  not  give  any  right  to 
an  injunction  (and,  by  the  same  token,  the  lending 
or  giving  by  the  government  officer)  because  that 
illegality  would  not  constitute  a  cause  of  action. 
But  plaintiffs’  counsel  went  on  to  say  that; it  would 
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not  be  the  writing  of  the  cheek  which  would  give  a 
cause  of  action  but  the  fact  that  the  money  of  the 
government  was  being  used  for  purposes  which  are 
unconstitutional. 

That  is  clearly  a  defective  analysis  of  the  situa¬ 
tion.  In  the  ease  of  the  bank,  if  it  makes  a  loan  in 
violation  of  the  Federal  statutes,  it  is  using  its 
money  in  a  manner  forbidden  by  the  Federal  stat¬ 
utes.  In  the  case  of  a  government  officer  wTho  is 
making  a  loan  or  a  gift  for  a  purpose  not  author¬ 
ized  bv  a  valid  statute  or  authorized  bv  a  statute 
which  is  unconstitutional,  it  is  the  act  of  making 
the  loan  or  grant  which  is  unlawful.  The  borrower 
or  grantee  (in  the  case  of  the  bank  loan  or  the  gov¬ 
ernment  loan  or  gift)  is  admittedly  acting  lawfully 
in  the  use  of  the  money.  Plaintiffs  do  not  contend 
that  the  use  to  which  the  cities  intend  to  put  the 
money  is  in  any  manner  improper.  What  they  are 
attacking  is  the  loan  or  grant  which,  they  say,  is 
unauthorized  by  law.  The  case,  therefore,  is  pre¬ 
cisely  the  same  as  that  of  a  bank  which  is  lending 
its  money  unauthorized  by  law.  Plaintiffs  admit 
that  they  could  not  enjoin  the  bank;  and  by  the 
same  reasoning  they  cannot  enjoin  the  government 
officer. 

5.  The  loss  to  plaintiffs — in  cities  where  they  have 
franchises  as  well  as  in  cities  where  their  fran¬ 
chises  have  expired — will  be  due  to  the  lawful 
and  voluntary  competition  of  the  cities 

Plaintiffs  in  their  oral  argument  and  in  their 
Reply  Brief  (p.  28)  have  argued  that  these  are  not 
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cases  where  a  litigant  complains  of  mere  increased 
competition.  Here,  they  say,  they  are  threatened 
with  the  total  destruction  of  their  business  in  the 
several  cities.  But  a  reading  of  their  argument 
shows  that  that  means  merely  that  the  lawful  and 
voluntary  competition  of  the  cities  will  be  so  keen 
and  severe  that  plaintiffs  will  withdraw  altogether 
from  business.  It  is  difficult  to  see  how  that  dis¬ 
tinguishes  the  cases  at  bar  from  any  of  the  numer¬ 
ous  decisions  of  the  Supreme  Court  cited  in  our 
original  brief  (pp.  142-146)  in  which  the  Supreme 
Court  has  held  that  a  utility  company  having  a  non¬ 
exclusive  franchise  is  not  entitled  to  he  free  from 
municipal  competition ,  even  if  it  is  totally \  destruc¬ 
tive  of  the  utility  company’s  business.  \ 
Plaintiffs  concede  in  their  reply  brief  (p.  29) 
that  their  threatened  elimination  from  operation  in 
several  of  the  cities  will  be  due  solely  to  the  city’s 
competition.  According^,  no  significance  can  be 
attached  to  the  fact — even  if  it  were  relevant — that 
certain  of  the  cities  in  their  applications  to  P.  W.  A. 
stated  that  they  intended,  where  the  plaintiffs’ 
franchise  had  expired,  to  order  the  plaintiffs  to 
cease  doing  business ;  for  plaintiffs  apparently  ad¬ 
mit  (reply  brief,  p.  29)  that  it  will  be  unnecessary 
for  the  towns  to  terminate  the  plaintiffs’  right  to 
operate  in  any  city  where  the  franchise  has  ex¬ 
pired,  since  plaintiffs  will  voluntarily  withdraw  if 
confronted  with  that  municipal  competition,  which 
is  lawful. 


Plaintiffs’  concession  that  it  will  be  the  munici¬ 
pal  competition  which  will  lead  to  their  withdrawal 
from  business  disposes  of  any  possible  argument 
that  there  is  any  differentiation  between  (a)  those 
instances  where  plaintiffs  will  suffer  loss  due  to 
competition  where  they  have  unexpired  non-exclu¬ 
sive  franchises  and  (b)  those  instances  where  their 
franchises  have  expired.  Indeed,  if  there  w^ere 
any  such  possible  differentiation,  it  is  clear  that 
plaintiffs’  right  would  be  markedly  less  where  their 
franchises  have  expired.  (See  our  original  brief, 
pages  160-162;  207-208.) 

6.  Plaintiffs’  inadequate  discussion  of  Frost  v. 

C orporaii on  Commission 

Plaintiffs’  discussion  of  Frost  v.  Corporation 
Commission ,  278  U.  S.  515,  does  not  meet  our  dis¬ 
cussion  of  that  case  in  our  original  brief,  pages 
149-159.  We  there  showed  that  that  case  held 
merely  that  a  utility  company  or  anyone  else  hav¬ 
ing  a  non-exclusive  franchise  has  a  right  to  be  free 
of  the  competition  of  any  person  not  having  a  valid 
franchise.  But  a  city,  under  the  numerous  deci¬ 
sions  of  the  Supreme  Court  (see  our  original  brief, 
pages  142,  148)  is  at  least  in  as  good  a  position  as 
a  rival  utility  company  having  a  valid  franchise. 

The  plaintiffs  attempt  to  build  up,  on  the  basis 
of  the  Frost  case,  an  argument  that  a  utility  com¬ 
pany  has  a  right  to  be  free  of  municipal  competi¬ 
tion,  entirely  valid  under  state  law,  if  only  that 
competition  is  made  possible  by  the  acts  of  a  gov- 
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ernment  officer,  who  in  giving  financial  aid  to  the 
city,  is  himself  acting  unlawfully.  On  pages  31 
and  32  of  their  reply  brief  they  cite  cases,  all  of 
which  are  discussed  in  our  original  brief,  pages 
152-159.  Unfortunately  for  plaintiffs,  the  deci¬ 
sional  material  is  as  follows:  The  Court!  of  Ap- 
peals  for  the  8th  Circuit  in  the  Campbell  dase  (see 
our  original  brief,  pages  151-152)  held  that,  on 
*  the  basis  of  the  Frost  case,  a  utility  company  could 

enjoin  a  city  from  engaging  in  competition,  if  the 
,  city  in  preparing  to  engage  in  that  competition 

were  itself  violating  state  law — on  the  theory  that 
the  city  in  such  circumstances  was  like  a  rival  util- 
ity  company  operating  without  a  valid  franchise. 
When,  however,  the  very  utility  company  which 
had  been  successful  in  the  Campbell  case  sought  to 
extend  the  doctrine  of  that  ease  in  the  precise  way 
in  which  plaintiffs  in  the  cases  at  bar  are|  seeking 
v  to  extend  it  in  their  reply  brief  (i.  e.,  to  justify  an 

injunction  against  the  Administrator)  the  Court 
I  of  Appeals  for  the  Eighth  Circuit  refuted  that  con¬ 

tention  and  said  that  its  prior  decision  in  the 
Campbell  case  was  inapplicable.  78  F.  (2d)  911. 
That  accordingly  disposes  of  plaintiffs’  reliance  on 
the  Frost  and  Campbell  cases  and  other  leases  of 
like  kind  cited  on  page  32  of  their  reply  brief  and 
discussed  in  our  original  brief,  pages  152-159. 

On  pages  33  to  34  of  their  reply  brief,  plaintiffs 
cite  and  incorrectly  state  the  facts  and  ruling  in 
Citizens  Electric  Illuminating  Co.  v.  Lackatvana , 
etc.,  Co.,  255  Pa.  145.  A  correct  description  of  the 
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facts  and  decision  in  that  case  will  be  found  in  our 
original  brief,  pages  152-153,  footnote.4 

7.  Plaintiffs’  mis-statement  of  our  position 

As  we  elaborately  stated  in  our  original  brief, 
it  is  not  our  position — contrary  to  plaintiffs’  con¬ 
tention  in  its  reply  brief — that  a  defendant  is  never 
liable  for  causing  loss  to  a  plaintiff  through  loss 
of  customers.  See  our  original  brief,  pages  184- 
189 ;  190 ;  211-215,  and  our  Appendix,  pages  57-67, 
discussing  loss  of  customers  through  (a)  fraud  or 
(b)  coercion  of  the  customers. 

8.  The  local  taxpayers  in  the  Tugwell  case 

Plaintiffs  in  their  oral  argument  and  in  their 
reply  brief  have  imputed  to  us  an  argument  which 
we  have  never  made,  viz,  that  the  plaintiffs  have  no 
standing  to  sue  because  the  same  acts,  if  done  by 
John  D.  Rockefeller  or  some  other  philanthropist, 
would  not  be  actionable.  That  has  never  been  our 
position.  We  have  always  said  that  the  proper 
illustration  is  that  of  a  private  person  acting  un- 
lawfully  in  obtaining  funds  which  he  was  using  for 
precisely  the  same  purposes  as  the  defendant  in  the 
cases  at  bar. 

4  Puget  Sound,  etc..  Co.  v.  Grassmeyer ,  102  Wash.  482, 
cited  in  plaintiffs’  reply  brief,  p.  32,  is  like  the  Campbell 
case,  for  there  the  defendants  were  operating  without  a 
valid  license  in  competition  with  the  plaintiff  company, 
which  had  a  valid  franchise. 
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Consequently,  there  is  no  need  for  us  to  discuss 
the  hypothetical  case,  put  by  plaintiffs  (reply 
brief,  p.  10)  of  John  D.  Rockefeller  in  connection 
with  the  suit  of  the  local  taxpayers  in  the  Tugwell 
case.  As  we  understand  that  case,  it  turned  pri¬ 
marily  on  the  right  of  local  taxpayers  to  be  free  of 
increased  tax  burdens.5  The  question  that  plain¬ 
tiffs  might  have  put  to  us  and  which  would  illumi¬ 
nate  the  ruling  in  the  Tugwell  case  is  this:  Sup¬ 
pose  that  the  President  of  a  bank  had  embezzled  its 
funds.  Suppose  he  was  about  to  use  those  em¬ 
bezzled  funds  to  buy  land  and  to  vest  the  title  to 
that  land  in  the  United  States,  on  the  'Condition 
that  that  land  would  be  used  by  the  United  States 
solely  for  a  purpose  unquestionably  beyond  the 
constitutional  powers  of  the  United  States.  The 
effect  of  thus  resting  title  in  the  United  States 
would  be  to  compel  the  township  to  increase  the 

i 

local  tax  burdens  of  the  plaintiffs.  Would  that 
defaulting  bank  president  be  subject  to  an  injunc¬ 
tion  at  the  suit  of  the  local  taxpayers?  It  is  our 
understanding  of  the  ruling  in  the  Tugwell  case 
that  such  an  injunction  would  lie,  because  in  those 
circumstances  the  defendant  would  be  liable  unless 
he  could  show'  that  his  acts  were  lawful.  j  Accord¬ 
ingly,  the  defendant  Tugwell,  since  he  w'ould  have 
been  liable  to  an  injunction  as  a  private  person, 
if  thus  using  funds  improperly  obtained,  was 
subject  to  an  injunction  because  the  statute . 

— -  ■— -v 

5  85  F.  (2d)  at  215. 

126875 — 37 - 5 
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under  which  he  was  about  to  expend  funds  was 
unconstitutional. 

9.  The  Ashwander  case 

Plaintiffs'  counsel  in  their  oral  argument  inti¬ 
mated  that  while  in  Ashwander  v.  Tennessee  Valley 
Authority ,  297  U.  S.  288,  the  Supreme  Court  re¬ 
fused  to  consider  as  relevant  the  evidence  as  to  the 
motives,  plans,  and  purposes  of  the  government 
officers,  yet  the  Court  in  that  case  held  that  the 
plaintiff  had  a  standing  to  assert  the  unconstitu¬ 
tionality  of  the  federal  statute  under  which  the 
federal  officers  were  acting.  Accordingly,  on  the 
basis  of  that  decision,  plaintiffs  intimate  that  they 
have  a  standing  to  sue  in  the  cases  at  bar.  That 
contention  is  based  upon  a  fundamentally  inaccu¬ 
rate  analvsis  of  the  Ashwander  case. 

The  Ashwander  suit  was  a  derivative  suit 
brought  by  a  stockholder  of  the  Alabama  Power 
Company  in  the  name  of  that  company.  Plaintiff, 
Ashwander,  asserted  that  the  directors  of  his  com¬ 
pany  had  authorized  the  execution  of  a  contract 
for  the  sale  of  a  considerable  part  of  its  assets  to 
a  government  agency,  TVA ;  and  that  that  govern¬ 
ment  agency  lacked  the  authority  to  enter  into  that 
contract,  because  the  statute  pursuant  to  which 
that  agency  was  acting,  in  making  that  contract, 
was  unconstitutional.  Plaintiff,  Ashwander,  also 
showed  that  if  in  the  future  it  should  be  de- 
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termined  (1)  that  the  statute  was  Unconsti¬ 
tutional;  (2)  that  the  officers,  therefore,  were 
not  acting  for  the  United  States;  and  (3)  if  the 
United  States  should,  accordingly,  repudiate  and 
refuse  to  perform  the  contract  when  it  had  been 
partly  performed,  then  (4)  there  would  be  irrep¬ 
arable  financial  loss  to  his  corporation  in  extri¬ 
cating  the  corporation's  property  from  the  use  to 
which  it  had  been  put  under  the  contract,: and  that 
his  company  could  not  then  be  restored  to  status 
quo  without  great  loss.  On  that  basis  the  Supreme 
Court  held  that  there  was  a  breach  of  trust  by  the 
directors  of  plaintiff 's  company  which  entitled  the 
plaintiff  to  an  injunction  against  the  company  and 
the  government  officers  from  proceeding  to  carry 
out  the  contract,  if  the  statute  was  unconstitutional 
and  the  officers  were  accordingly  not  authorized 
to  make  the  contract.  In  other  words,  defendants 
could  show  that  there  was  no  breach  of  trust  on 
the  part  of  the  defendant  directors  only  by  show¬ 
ing  that  the  defendant  government  officers  were 
authorized,  under  a  constitutional  statute,  to  enter 
into  such  a  contract  on  behalf  of  the  United  States. 
Absent  such  a  constitutional  statute,  the  plaintiff 
stockholder  had  a  cause  of  action  to  restrain  a 
breach  of  trust  on  the  part  of  the  defendant  direc¬ 
tors,  aided  and  abetted  by  the  defendant  govern¬ 
ment  officers .6  The  statute  came  into  the  case  by 

way  of  justification  or  excuse  for  conduct  which , 
6  See  297  U.  S.  288,  319,  322.  ! 
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in  the  absence  of  a  constitutional  statute ,  would 
have  been  wrongful .  Consequently ,  the  Court 
properly  considered  the  statute  as  a  part  of  a  case 
or  controversy  and  proceeded  to  hold  that  the  stat¬ 
ute  was  constitutional ,  and  that ,  therefore,  there 
was  no  breach  of  trust. 

The  Ashtvander  ease  is  the  same  kind  of  a  case 
as  Brushaber  v.  Union  Pacific  B.  Co.,  240  U.  S.  1, 
and  Dodge  v.  Woolsey,  18  How.  331,  and  other  like 
cases  of  stockholders’  derivative  suits  involving 
conduct  which  would  constitute  a  breach  of  trust  by 
directors,  in  the  absence  of  a  valid  statute.  In 
such  cases  the  plaintiff  first  shows  a  cause  of  action 
for  an  injunction  against  the  directors  (and — 
where  they  are  made  defendants — against  the  gov¬ 
ernment  officers)  which  would  be  a  good  cause  of 
action  were  it  not  for  the  existence  of  a  constitu¬ 
tional  statute. 

There  is  not  the  equivalent  of  such  a  cause  of 
action  in  the  cases  at  bar.  Accordingly,  the  Ash- 
wander  case,  on  the  one  hand,  disposes  of  all  plain¬ 
tiffs’  contentions  as  to  the  motives,  purposes  and 
plans  of  the  defendants;  and,  on  the  other  hand, 
gives  them  no  aid  or  comfort  in  the  assertion  that 
they  have  a  standing  to  assert  the  unconstitution¬ 
ality  or  violation  of  the  federal  statutes  in  the  cases 
at  bar. 

We  have  on  page  50,  in  the  footnote,  of  the  Ap¬ 
pendix  to  our  original  brief,  shown  that  it  cannot 
be  contended  that  plaintiffs,  as  local  taxpayers, 
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can  maintain  a  derivative  suit,  on  behalf  of  the 

cities,  on  the  analogy  of  the  Ashwander  case. 

: 

10.  Cases  cited  and  inadequately  discussed  in 

Plaintiffs'  Reply  Brief 

The  ease  of  Tuttle  v.  Buck ,  107  Minn.  145,  is  in- 
correctly  described  by  plaintiffs.  The  facts  and 
holding  in  that  case  are  set  forth  at  length  in  the 
Appendix  to  our  original  brief,  page  57.  ;As  there 
pointed  out,  it  is  perhaps  the  most  extreme  case  of 
its  kind.  And  at  most  it  holds  that  a  defendant 

i 

cannot  go  into  business,  not  for  the  sake  of  law¬ 
fully  engaging  in  that  business,  but  for!  the  sole 
malicious  purpose  of  causing  injury  to  a  plaintiff 
already  engaged  in  that  business. 

The  discussion  of  all  the  cases  involving  malice 
will  be  found  in  our  Appendix,  pages  52  to  67. 
Included  therein,  at  pages  52  to  54,  there  is  an  ade¬ 
quate  discussion  and  quotation  from  Beardsley  v. 
Kilmer ,  236  N.  Y.  80,  which  will  answer  the  inade- 
quate  discussion  found  on  page  6  of  plaintiffs’ 

i 

reply  brief. 

Deon  v.  Kirby  Lbr.  Co 162  La.  671,  inadequately 
discussed  on  page  6  of  plaintiffs’  reply  brief,  we 
have  discussed  on  page  193  of  our  original  brief, 
indicating  its  true  significance. 

For  the  convenience  of  the  Court  it  may  be  well 
to  indicate  other  cases  cited  by  plaintiff  and  our 
discussion  thereof  in  our  original  brief:  Pierce  v. 
Society  of  Sisters — plaintiffs’  reply  brief,;  page  32; 


our  original  brief,  184  188 ;  Truax  v.  Raich ,  plain¬ 
tiffs7  reply  brief,  p.  33;  our  original  brief,  p.  184, 
185 ;  Rice  v.  Manley ,  66  N.  Y.  82 ;  U.  S.  F.  <&  G.  Co.  v. 
Millonas,  206  Ala.  147,  and  Gibson  v.  Fidelity  &  C. 
Co.  232  Ill.,  49,  cited  in  plaintiffs7  reply  brief,  p.  33, 
discussed  in  our  original  brief,  pages  184H88,  and 
our  Appendix,  66-67. 

II 

DELEGATION  OF  POWER 

1.  Congressional  approval  and  ratification  of  the 
Administrator’ s  action  in  these  cases 

The  reply  brief  of  plaintiffs  re-argues  at  length 
the  question  of  delegation  of  power.  The  short 
answer  to  the  argument  is  that  the  question  is  no 
longer  a  vital  one,  since  Congress  has  approved  and 
ratified  the  proposed  loans  and  grants  involved  in 
these  cases. 

In  our  main  brief  (pp.  219-235,  235-236)  we 
have  shown  that  on  three  separate  occasions  after 
the  passage  of  the  1933  Act,  Congress,  with  full 
knowledge  of  allotments  for  projects  such  as  these, 
extended  the  functions  of  the  Public  Works  Ad¬ 
ministration  and  made  additional  appropriations 
therefor.  We  wish,  however,  to  call  special  atten¬ 
tion  to  the  latest  step  in  that  series  of  enactments. 
On  January  16,  1936,  Senate  Resolution  235  was 
passed,  which  directed  the  Administrator  to  re¬ 
port  to  the  Senate  “a  list  of  all  projects  involving 
the  generation,  transmission,  or  distribution  of 
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electric  power,  and  all  projects  for  the  production 
and  distribution  of  gas,  for  which  allotments  have 
been  made  by  the  Public  Works  Administration, 
and  to  include  in  such  report  which  projects  are 
under  construction,  and  those  which  have  been  de¬ 
layed  because  of  injunction  or  other  litigation.7’ 
In  response  to  that  Resolution  a  report  was  sub¬ 
mitted  by  the  Administrator  on  March  6, 1936,  and 
is  printed  as  Senate  Document  184,  74th  Congress, 
2nd  Session.  That  report  contains  a  list  of  all 
approved  non-Federal  electric  power  projects  as 
of  February  15,  1936,  including  the  amount  of  the 
allotment  for  each  and  its  status  in  litigation. 
Each  of  the  projects  involved  in  the  present  cases 

______  i 

appeal's  in  that  list.  The  Alabama  projects  ap¬ 
pear  at  p.  3  and  the  Iowa  City  project  at  p.  6. 

After  the  receipt  of  this  report,  Congress  en¬ 
acted  the  First  Deficiency  Act,  Fiscal  Year  1936, 
approved  J une  22,  1936.  Title  II  of  that  Act  (49 
Stat.  1608,  1609)  authorizes  additional  expendi¬ 
tures  by  the  Public  Works  Administration  and 


provides  that  the  limitation  upon  time  with  respect 
to  projects  financed  thereunder  shall  not  apply  in 
the  case  of  projects  enjoined  in  any  statb  or  Fed¬ 


eral  court.  The  enactment  of  this  statute  in  these 


circumstances  constituted  Congressional  approval 
and  ratification  of  the  proposed  loans  and  grants 
enumerated  in  the  Administrator’s  report.  In  a 
comparable  situation  the  Supreme  Court  recently 
said  “Congress  has  made  appropriations  for  the 

i 

benefit  of  the  project  of  which  it  is  a  part  and  so 
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recognized  and  approved  the  building  of  the  dam. 
Wisconsin  v.  Duluth ,  96  U.  S.  379,  386.”  United 
States  v.  Arizona ,  295  XL  S.  174,  186.  See  also 
United  States  v.  Midivest  Oil  Company,  236  U.  S. 
459,  480-481,  as  to  the  effect  of  a  report  to  the 
Senate  and  subsequent  acquiescence  by  Congress. 

The  plaintiffs  suggest,  however  (Reply  brief,  pp. 
55-56),  that  there  can  be  no  ratification  where  the 
original  authorization  was  invalid  on  the  ground 
of  delegation  of  power.  In  answer  to  this  sugges¬ 
tion,  and  the  questions  from  the  bench  during  the 
oral  argument,  we  wish  to  make  our  position  clear. 
We  do  not  maintain  that  Congress  can  “ratify”  its 
own  act  of  delegation.  That  is  never  the  meaning 
of  ratification.  What  is  ratified  is  the  action  of  the 
agent  of  Congress,  in  this  case  the  Administrator. 
If  Congress  could  validly  authorize  its  agent  to 
take  such  action  at  the  time  of  ratification,  the 
ratification  is  valid.  Rafferty  v.  Smith ,  Bell  &  Co., 
257  IT.  S.  226 ;  United  States  v.  Heinszen  &  Co.,  206 
U.  S.  370;  Charlotte  Harbor  Railway  v.  Welles,  260 
U.  S.  8, 10, 11.  The  basis  of  the  principle  of  ratifi¬ 
cation  is  peculiarly  applicable  where  the  alleged  in¬ 
validity  of  the  original  act  was  an  invalid  delega¬ 
tion  of  power ;  for  in  such  a  case  Congress  merely 
makes  definite  an  authorization  which  is  assumed 
to  have  been  too  indefinite  in  the  first  instance. 

Plaintiffs  cite  no  authority  for  the  proposition 
that  ratification  is  ineffective  to  overcome  wdiat  is 
assumed  to  be  an  invalid  delegation  of  powrer.  The 


authorities  are  all  opposed  to  such  a  contention. 
In  United  States  v.  Butler ,  297  U.  S.  1,  the  Court 

found  it  unnecessary  to  consider  the  question  of 

: 

delegation  of  power  to  the  Secretary  of  Agricul¬ 
ture.  Nevertheless  the  dissenting  opinion  begins 
with  what  Mr.  Justice  Stone  calls  “preliminary 
and  hardly  controverted  matters”  (p.  80).  [Among 

i 

these  is  the  proposition  that  any  question  of  invalid 
delegation  of  power  to  the  Secretary  had  been  re¬ 
moved  by  subsequent  legislation  ratifying  the  taxes 
imposed.  “No  question  of  a  variable  tax  fixed  from 
time  to  time  by  a  fiat  of  the  Secretary  of  Agri¬ 
culture,  or  of  unauthorized  delegation  of  legisla¬ 
tive  power ,  is  now  presented  *  *  *.  Any  de¬ 

fects  there  may  have  been  in  the  manner  of  laying 
the  tax  by  the  Secretary  have  now  been  removed 


by  the  exercise  of  the  power  of  Congress ;  to  pass 
a  curative  statute  validating  an  intended,!  though 
defective,  tax”  (p.  79).  For  this  proposition  the 
opinion  cites,  among  other  cases,  the  Heinszen  case, 
supra.  See  also  the  recent  case  of  Isbrandtsen- 
M oiler  Co.  v.  United  States ,  decided  by  the  United 


States  Supreme  Court  February  1,  1937. 


The  de¬ 


cisions  of  the  state  courts  are  to  the  same  effect. 


See  Matter  of  People  ( Title  &  Loan  Guarantee 
Co.),  264  N.  Y.  69,  97 ;  Fisk  v.  City  of  Kenosha,  26 
Wis.  23 ;  Miller  v.  Dunn,  72  Cal.  462. 


We  wish  to  emphasize  what  was  pointed  out  in 
our  main  brief  (p.  236),  that  the  ratification  here 
is  not  retroactive.  That  is,  it  does  not  divest  any 
previously  existing  rights,  nor  does  it  confirm  an 
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illegal  act  which  has  been  completely  executed. 
Compare  Forbes  Boat  Line  v.  Board  of  Commis¬ 
sioners,  258  U.  S.  338.  This  is  not  a  case  of  a 
“ rubber  stamp”  approval  of  a  fait  accompli. 
These  proposed  loans  and  grants  have  not  yet 
been  made,  and  Congress  was  as  free  to  have  dis¬ 
approved  as  to  have  approved  them.  In  the  lan¬ 
guage  of  the  Isbrandtsen-Moller  case,  supra,  the 
administrative  action  when  ratified  was  still  “in 
fieri  ”  Indeed  it  has  remained  so  up  to  the  present 
time. 


2.  The  question  of  delegation  of  power 
apart  from  ratification 

The  attempt  of  the  plaintiffs  to  bring  the  present 

i 

cases  within  the  doctrine  of  the  Panama  case  is 
repeated  in  their  reply  brief.  In  our  main  brief 
(pp.  248-253)  we  have  discussed  that  attempt  and 
we  have  shown  that  the  standards  provided  by  Con¬ 
gress  furnished  an  adequate  guide  in  the  expendi¬ 
ture  of  the  funds  appropriated  (pp.  235-248).  We 
have  also  shown  (pp.  264r-267)  that  the  require¬ 
ment  of  administrative  findings  has  no  application 
in  the  cases  at  bar.  We  shall  not  repeat  that 
discussion  here. 

There  is,  however,  a  fundamental  consideration 
which  the  plaintiffs  have  entirely  ignored  in  their 
reply  brief  in  connection  with  the  question  of  dele¬ 
gation  of  power.  The  plaintiffs  have  evidently 
overlooked  the  fact  that  these  cases  involve  the 
limited  power  of  the  Administrator  to  make  loans 
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and  grants  for  the  construction  of  nomFederal 
projects,  i.  e.,  projects  to  be  built  and  operated  by 
states  and  their  sub-divisions.  The  present  cases 
are  not  concerned  with  expenditures  for  Federal 
projects,  i.  e.7  construction  work  on  Federal  reser¬ 
vations,  or  the  construction  of  Federal  buildings 
(such  as  the  Interior  Department  building,  in¬ 
volved  in  the  Potomac  Elec .  Power  Co.  case  in  this 
Court),  or  the  resettlement  bousing  program  (in¬ 
volved  in  the  Tug  well  case).  We  shall  refer  again 
to  this  distinction  below.  It  should  be  made  clear 
at  the  outset  that  in  the  case  of  n on-Fed oral  proj¬ 
ects,  there  are  special  and  highly  important  limita¬ 
tions  upon  the  power  of  the  Administrator  besides 
those  which  exist  in  the  case  of  Federal  projects. 
Non-Federal  projects  must  be  chosen  at  the  first  in¬ 
stance  by  appropriate  legal  action  of  the  local  body ; 
loans  for  such  projects  must  be  reasonably!  secured ; 
they  must  therefore  be  sound  from  an  engineering 
and  financial  standpoint  and  from  the  standpoint 
of  local  law.  Only  by  ignoring  these  limitations 
could  the  plaintiffs  reach  the  startling  conclusion 
that  “In  sum  the  legislation  says  bluntly  that  when¬ 
ever  a  public  body  wants  to  do  a  thing  the  Presi¬ 
dent  in  his  discretion  mav  finance  that  thing” 
(Reply  brief,  p.  52).  I 

This  challenging  assertion  of  plaintiffs !  calls  for 
a  concrete  test.  Suppose  that  the  Administrator 

i 

was  especially  desirous  of  promoting  municipal 
operation  of  gasoline  stations  (cf.  plaintiffs’  brief, 
pp.  53-54).  Obviously  he  would  be  powerless  to 


40 


act  in  that  direction  until  financial  aid  was  sought 
by  an  applicant  for  such  a  project.  But  suppose 
for  example  that  the  City  of  Decatur,  instead  of 
applying  for  a  loan  and  grant  for  a  power  plant, 
wished  to  enter  into  the  business  of  operating  gaso¬ 
line  stations.  Suppose  that  the  city  proposed  to 
purchase  an  existing  privately  owned  station  and 
accordingly  requested  a  loan  and  grant  from  the 
Administrator  for  that  purpose.  That,  in  the 
words  of  plaintiffs,  is  the  4 ‘thing”  which  the  city 
“wants  to  do.”  May  the  Administrator  in  his  un¬ 
controlled  discretion  make  the  loan  and  grant? 
Obviously  not.  The  short  reason  is  that  there  is 
no  authority  to  finance  the  purchase  of  an  existing 
enterprise  but  only  to  aid  in  financing  construc¬ 
tion.  Suppose,  then,  that  the  city  changes  its  plans 
to  provide  for  the  construction  of  a  gasoline  sta¬ 
tion.  May  the  Administrator  finance  it  ?  On  those 
facts,  no.  Such  an  undertaking  may  not  be  a  pub¬ 
lic  purpose  under  the  law  of  Alabama,  and  hence 
the  obligation  of  the  borrower  would  be  legally  un¬ 
sound.  But  suppose  that  such  an  undertaking  were 
a  legitimate  public  purpose  in  Alabama  for  which 
taxes  might  be  levied.  If  the  city  has  reached  its 
debt  limit,  its  obligation  to  repay  the  loan  would 
still  be  legally  and  financially  unsound.  But  sup¬ 
pose  that  the  city  changed  its  plan  and  proposed 
to  issue  revenue  bonds  payable  solely  from  the 
earnings  of  the  project.  The  city  would  have  to 
show  legal  authority  to  issue  revenue  bonds  for  that 
type  of  project  under  Alabama  law,  and  apparently 
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no  such  authority  exists.7  But  suppose  Alabama 
enacted  a  statute  authorizing*  revenue  bonds  to  be 
issued  for  that  type  of  project.  Still  the  Adminis¬ 
trator  would  have  to  be  satisfied  that  the  bonds  were 
reasonably  secure  on  the  basis  of  prospective  earn¬ 
ings.  And  under  the  1935  Act  it  would  have  to  be 
determined  that  at  least  25  percent  of  the  loan 
would  be  expended  for  work  under  the  project. 
This  latter  limitation  does  not  mean,  as  we  pointed 
out  in  our  main  brief  (pp.  232-233),  that  25  percent 
of  the  loan  must  be  expended  for  work  at  the  site. 
Neither  does  it  mean,  as  plaintiffs  now  suggest  (re¬ 
ply  brief  p.  41),  that  this  amount  may  be  expended 
so  that  ultimately  at  least  25  percent  will  go  to 
labor,  no  matter  how  remotelv  connected  wTith  the 
project.  The  plain  meaning  of  this  limitation,  as 
we  were  at  pains  to  show  in  our  main  brief!  (p.  232) 
and  in  our  appendix  (p.  76),  is  that  at  least  25  per¬ 
cent  must  be  expended  for  work  at  the  site  and  for 
work  in  the  extraction,  fabrication,  and  transpor¬ 
tation  of  the  materials  which  go  into  the  project. 

It  should  be  apparent  that  the  plaintiffs  have 
given  a  highly  unreal  picture  of  the  discretion  left 
to  the  Executive  in  connection  with  loans  and 

j 

7  The  Alabama  statute  under  which  the  cities;  proposed 
to  issue  bonds  for  the  present  projects  is  limited  to  electric 
systems.  Ala.  Laws,  Extra  session  1933,  No.  107.  A  sepa¬ 
rate  statute  authorized  the  issuance  of  revenue  bonds  for 
waterworks,  sewer  and  gas  systems,  but  provided  that  the 
construction  of  gas  and  water  systems  could  not  be  under¬ 
taken  where  a  privately  owned  system  was  in  operation. 
Id..  No.  102. 
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grants  for  non-Federal  projects.  In  support  of 
that  unreal  picture  plaintiffs  quote  certain  lan¬ 
guage  used  bv  the  Administrator  in  describing  the 
problems  which  faced  the  Public  Works  Admin¬ 
istration  at  the  outset  (reply  brief,  pp.  43-44). 
Those  statements  were  obviously  meant  to  stress 
the  difficulty  and  complexity  of  the  problem  of 
preparing  a  comprehensive  program  of  public 

i 

works  as  required  by  the  statute.  The  head  of  any 
administrative  agencv  would  be  likeiv  to  make  sim- 
ilar  statements  in  recalling  the  magnitude  of  its 

w  w 

tasks  and  its  accomplishments.  But  the  present 
cases  are  not  to  be  decided  bv  rhetorical  or  meta- 
phorical  discussions  of  that  sort.  What  is  required 
in  this  connection  is  a  careful  analysis  of  the  stand- 
ards  laid  down  by  Congress  (an  analysis  such  as 
has  been  outlined  above),  together  with  an  exami¬ 
nation  of  the  actual  administration  of  the  statute. 

The  plaintiffs  profess  to  make  an  examination  of 
subsequent  experience  under  the  statutes  (reply 
brief,  pp.  48  et  scq.).  On  p.  49  of  their  brief  they 
list  a  number  of  projects  for  which  allotments  were 
made,  as  listed  in  the  Administrator’s  report  in 
March  1934  (Defendant’s  Exhibit  10).  In  the  first 
place,  most  of  the  so-called  random  examples  cited 
are  examples  of  Federal  projects.  In  the  report  it¬ 
self  these  are  segregated  from  the  non-Federal 
projects.  The  Federal  projects  are  listed  in  the  re¬ 
port  at  pp.  18-123,  according  to  the  Federal  De¬ 
partments  involved.  The  appropriation  to  the 
Civil  Works  Administration,  referred  to  in  plain- 

* 


tiffs’  reply  brief  at  p.  50,  was  likewise  a  Federal 
project  from  the  standpoint  of  the  Public;  Works 
Administration.  Whether  any  particular  activ¬ 
ities  undertaken  by  the  Civil  Works  Administra¬ 
tion  with  the  funds  thus  allocated  to  it  were  out¬ 
side  the  proper  scope  of  the  statute  is  a  question 
which  does  not  concern  us  here.8  Of  the  non-Fed- 

i 

s  We  cannot,  however,  let  pass  unchallenged  the  plaintiffs' 
reference  (reply  brief,  p.  51)  to  the  Civil  Works  Administra¬ 
tion.  The  plaintiffs  refer  to  a  report  of  the  Federal  Emer¬ 
gency  Relief  Administration  (not  to  be  confused  with 
P.  W.  A.),  for  examples  of  projects  which  in  tha  opinion 
of  plaintiffs  could  not  properly  be  regarded  as  public  works 
projects  in  any  limited  sense.  The  plaintiffs  fail!  to  quote 
from  that  report  the  following  important  explanation 
(Monthly  Report  of  the  Federal  Emergency  Relief  Admin¬ 
istration,  Dec.  1-31, 1933,  p.  17) : 

“A  large  number  of  employable  persons  on  relief  were  not 
qualified  for  work  that  fell  within  the  scope  of  the  Civil 
Works  program  proper  and  which  could  be  paid  for  from 
the  Public  Works  funds  made  available  for  this  administra¬ 
tion.  To  meet  this  situation  a  Civil  Works  service  program 
was  set  up  for  persons  employed  on  projects  relating  to 
relief  offices  or  for  the  benefit  of  relief  clients. 

“The  Civil  Works  service  program  is  being  carried  for¬ 
ward  with  a  maintenance  of  maximum  identity ;  with  the 
Civil  Works  program.  The  funds  for  it  are  all  drawn  from 
relief  sources  and  all  persons  employed  on  Civil  Works 
service  projects  are  persons  eligible  for  relief.” 

The  foregoing  explanation  indicates  that  the  Civil  Works 
Administration  was  definitely  aware  of  the  limitation  upon 
use  of  funds  allotted  by  P.  W.  A.  It  was,  therefore,  neces¬ 
sary  to  draw  upon  relief  funds  from  other  sources  to  finance 
the  so-called  service  projects  as  distinguished  from  public 
works  projects.  The  report  suggests  (p.  IS)  that  the  re¬ 
quirements  as  to  civil  works  projects  be  relaxed  by  Congress 
so  as  to  permit  the  inclusion  of  service  projects.  This,  how- 


erol  projects  listed  in  the  report,  over  1,800  in  num¬ 
ber  (pp.  124-147  of  the  report),  plaintiffs  have  se¬ 
lected  10  which  appear  to  them  to  be  novel  and  per¬ 
haps  amusing.  We  suggest  that  the  court  scan  for 
itself  the  list  of  approved  non-Federal  projects  and 
determine  whether  these  10  are  in  fact  “random” 
examples.  Such  an  examination  will  show  that 
these  projects  are  virtually  unique,  though  we  do 
not  mean  to  suggest  that  they  are  improper.  If  in 
an  occasional  instance  a  public  dry  dock  or  a  pub¬ 
lic  fire  alarm  or  a  public  silo  can  meet  the  require¬ 
ments  imposed  by  the  statutes  there  is  no  reason 
why  they  should  be  excluded  from  the  comprehen- 
sive  program.  But  the  various  limitations  dis¬ 
cussed  above  would  make  it  almost  certain  that 
they  would  occupy,  as  in  fact  they  do,  a  trivial  posi¬ 
tion  in  the  comprehensive  program  of  public  works. 

A  fair  and  accurate  picture  of  that  program  can 
be  obtained,  as  we  have  said,  by  examining  the  re¬ 
port  itself  from  which  the  plaintiffs  have  selected 
these  illustrations.  A  fair  and  accurate  picture 
can  also  be  obtained  bv  reference  to  the  more  re- 
cent  testimony  of  the  Administrator  during  the 
hearings  on  the  First  Deficiency  Appropriation 
Bill,  1936,  H.  R.  12624,  74th  Congress,  2nd  Session, 
before  a  Sub-Committee  of  the  Senate  Committee 
on  Appropriations.  In  that  testimony  the  Admin- 

ever,  Congress  did  not  do.  Whether  in  the  administration 
of  the  civil  works  program  the  tests  of  public  works  proj¬ 
ects  were  properly  applied  in  every  case  is  a  question  outside 
the  scope  of  the  present  litigation. 
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istrator  submitted  a  schedule  of  non-Federal  proj¬ 
ects  theretofore  approved,  classified  according  to 
type.  We  set  out  here  for  convenience  the  classi¬ 
fication  of  such  projects  as  there  given: 


type  of  project  ■  Number  of 

projects 

j 

Grand  total  all  types _ i - 8,010 


Streets  and  highways - 

Roads  and  highways - 

Streets _ 

Grade  crossing  elimination _ 

Miscellaneous - 

Utilities _ 

Sewer  systems _ 

Sewage  disposal  plants _ 

Sanitary  sewers - 

Storm  sewers _ 

Combined  sewers _ 

Sewer  and  water _ 

Water  systems - 

Water  mains _ 

Filtration  plants _ 

Reservoirs _ 

Complete  waterworks - 

Garbage  and  rubbish  disposal _ 

Gas  plants _ 

Electric  power  excluding  water  power 

Electric  distribution  systems _ 

Power  construction _ 

Miscellaneous _ 

Buildings _ 

Educational  buildings _ 

Secondary  schools _ 

Colleges  and  universities _ 

Other  educational  institutions _ 

Public  libraries _ 

Municipal  auditoriums  and  armories.  _ 

Courthouses  and  city  halls - 

Hospitals  and  institutions _ 

Penal  institutions _ 

Social,  recreational  buildings _ 

Residential  buildings _ 

Office  and  administrative  buildings _ 

Warehouses,  laboratories,  shops,  etc _ 

Housing  projects _ 

Miscellaneous _ 


741 
352 
345 
12 
32 
2,  742 
S83 
460 
275 
80 
68 
115 
1,497 
177 
59 
119 
1,142 
23 
23 
134 
27 
107 
67 
3,996 
3, 074 
2,  789 
230 
21 
34 
52 
239 
363 
85 
27 
6 
31 
26 
7 
SC 
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Flood  control,  water  power,  reclamation 

Dams  and  canals - 

Channel  rectifications,  levees,  etc— 

Storage  reservoirs _ 

Water-power  development _ 

Miscellaneous - 

Water  navigation  aids _ 

Dams  and  canals _ 

Channel  rectifications,  levees,  etc— 

Other  navigation  aids _ 

Engineering  structures _ 

Bridges  and  viaducts _ 

Wharves,  piers,  docks - 

Subways  and  tunnels _ 

Other _ 

Aviation _ 

Recreational - 

Miscellaneous _ 

Railroads _ 


Number  of 
projects 

_  73 


3 

10 

2S 

IS 

3 

6 

9 

221 

166 

33 

5 

17 

9 

54 

122 

32 


Upon  examining  the  above  descriptive  list,  the 
court  will,  we  submit,  be  impressed,  not  with  the 
novelty  or  strangeness  of  the  types  of  projects, 
but  rather  with  their  familiar  and  well-recognized 
character  as  public  works  in  the  traditional  and 
well-established  sense. 


The  fact  that  academic  writers  or  foreign  coun¬ 
tries  have  suggested  or  found  that  the  concept  of 
public  works  may  be  expanded  and  strained  to  in¬ 
clude  virtually  all  sorts  of  work  and  services  can 
not  alter  the  fact  that  the  statutes  here  involved 
as  administered  and  interpreted  by  PWA  con¬ 
form  to  a  well  established  pattern  of  public  works 
as  states  and  subdivisions  have  long  recognized 
them.  It  is  this  which  constitutes  the  well-beaten 
path  followed  by  the  Administrator.  We  do  not 
suggest  that  there  was  an  ancient  program  of  Fed¬ 
eral  aid  for  such  projects,  although  the  Reconstruc- 
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lion  Finance  Corporation  had  been  empowered  by 
the  Emergency  Relief  and  Construction  Act  of 
1932  to  make  loans  for  self -liquidating  projects  of 
states  and  subdivisions.  Nor  was  such  the  impli¬ 
cation  of  this  Court’s  statement  in  the!  Tugwell 
case.  What  we  do  maintain,  and  what  this  Court 
obviously  had  in  mind  when  referring  t!o  a  well- 
beaten  path,  is  that  the  states  and  their  subdivisions 
had  traditionally  undertaken  public  works  projects 
such  as  bridges,  highways,  public  buildings,  park¬ 
ways,  water-works,  gas  plants,  electric  plants,  and 
the  like.  What  was  left  to  the  Administrator  was 
simply  to  coordinate  into  a  comprehensive!  program 
such  of  these  projects  submitted  by  states;  and  sub¬ 
divisions  as  were  eligible  for  financial  aid  under  the 
requirements  and  limitations  imposed  by  Congress. 


The  fact  is  that,  so  far  as  delegation  is  concerned, 
a  major  element  of  discretion  was  reposed,  not  in 
the  Administrator,  but  in  the  states  and;  subdivi¬ 
sions  themselves.  The  plaintiffs  do  not  suggest 
that  there  has  been  an  improper  delegation  of 
power  by  Congress  to  the  states.  Such  a  conten¬ 
tion  would  of  course  be  untenable.  Clark  Dis¬ 
tilling  Co.  v.  Western  Maryland  Railway  Co., 
242  U.  S.  311,  326.  The  function  of  the  Admin¬ 
istrator  was  to  apply  the  tests  of  eligibility  laid 
down  by  Congress  and  to  coordinate  eligible  proj¬ 
ects  into  a  nation-wide  and  diversified  program. 

i 

It  is  this  element  of  discretion  which  the  plaintiffs 
must  show  violates  the  limits  permitted  by  the 
Constitution.  i 


48 


It  must  be  evident  to  this  Court,  which  has  an 
unexcelled  opportunity  to  examine  the  work  of  ad¬ 
ministrative  agencies,  that  this  range  of  discretion 
is  much  narrower  than  that  enjoyed  by  many  of  the 
Federal  boards  and  commissions.  The  plaintiffs 
deprecate  the  extent  of  judgment  and  discretion 
which  is  reposed  in  such  bodies  as  the  Interstate 
Commerce  Commission  and  the  Federal  Communi¬ 
cations  Commission  (reply  brief,  p.  59).  The 
effort  of  plaintiffs  to  reduce  the  functions  of  such 
agencies  to  the  routine  carrying  out  of  well-estab¬ 
lished  and  clearly  defined  mandates  would  doubt¬ 
less  come  as  a  surprise  to  the  members  of  those 
commissions.  This  Court  will  recall,  for  example, 
the  case  of  Federal  Radio  Commission  v.  Nelson 
Bros.  &  Co.,  289  U.  S.  266.  That  case  involved  the 
right  and  power  of  the  Commission,  in  the  public 
interest,  to  refuse  to  renew  the  license  of  a  station 
in  one  state  and  transfer  its  facilities  to  an  appli¬ 
cant  in  another  state.  The  order  of  the  Commis¬ 
sion  came  before  this  Court  and  was  reversed  on 
the  ground  that  the  decision  of  the  Commission  was 
arbitrary  and  capricious  in  that  the  existing  sta¬ 
tions  were  serving  the  public  interest,  convenience 
and  necessity  to  as  great  an  extent  as  the  appli¬ 
cant’s  station.  Two  members  of  this  Court  dis¬ 
sented.  The  case  was  reviewed  by  the  Supreme 
Court,  which  reversed  the  decree.  The  case  is  re¬ 
ferred  to  here  not  for  the  purpose  of  weighing  the 
relative  merits  of  the  opinions.  The  point  is  that 
the  concept  of  public  interest,  convenience,  and  ne- 
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cessity  permitted  the  widest  difference  of  opinion 
among  the  Commission,  the  members  of  this  Court, 
and  the  Supreme  Court.  This  was  pointed  out  in 
the  dissenting  opinion  in  this  Court,  in  which  it 
was  stated: 


I  am  not  unmindful  of  the  fact  thdt  the  ef¬ 
fect  of  this  is  to  impose  upon  the  Commis¬ 
sion  great  responsibility  and  wide 1  powers 
affecting  large  investments  in  property,  and 
likewise  discretion  in  the  ascertainment  of 
the  “ public  interest’ 7  without  explicit  stand¬ 
ards  for  formulae.  But  as  to  this  we  can 
only  say  that  the  Supreme  Court  has  several 
times  approved  standards  no  more: definite 
in  cases  where,  as  here,  the  delegation  was 
to  executive  boards  or  officers  (62  F.  (2d) 
854,  860) . 


The  plaintiffs  quote  a  statement  of  the  National 
Resources  Committee  to  the  effect  that  timing  of 
Public  Works  involves  ‘  Targe  issues  of  fiscal 

policy”  (reply  brief,  p.  38).  To  the  extent  that 

: 

this  is  true,  the  fact  is  that  Congress  has  definitely 
adopted  the  policy  of  accelerating  public  works 
at  the  present  time,  a  course  which  has  met  with 
virtually  uniform  approval.  Furthermore,  the 

issues  of  fiscal  policy  involved  are  far  less  extensive 

! 

than  those  involved  in  the  borrowing  of  money  on 
the  credit  of  the  United  States.  This  power,  as 
we  have  pointed  out  at  some  length  in  our  main 
brief  (p.  261-263),  is  vested  in  the  Secretary  of 
the  Treasury.  In  that  executive  officer  is  reposed 


50 


the  discretionary  power  to  issue  or  not  to  issue 
interest-bearing  obligations  of  the  United  States 
to  the  amount  of  tens  of  billions  of  dollars.  If  the 
three  billion  or  the  eight  billion  dollars  appro¬ 
priated  by  the  present  statutes  constitute  a  large 
sum,  the  amounts  within  the  control  of  the  Secre¬ 
tary  of  the  Treasury  under  his  power  to  issue  obli¬ 
gations  are  many  times  greater.  The  Secretary  of 
the  Treasury  makes  the  decision  whether  to  issue 
short  term  notes  bearing  a  small  rate  of  interest 
or  long  term  bonds  bearing  a  much  higher  rate. 
He  determines  the  time  when  any  issue  of  securi¬ 
ties  is  to  be  placed  upon  the  market.  In  the  case 
of  bonds  he  determines  the  interest  rate  subject 
only  to  a  stated  maximum.  In  the  case  of  United 
States  notes,  certificates  of  indebtedness,  Treasury 
bills,  and  war  savings  certificates,  the  rate  of  inter¬ 
est  is  left  entirely  to  his  discretion.  In  the  case 

•/ 

of  United  States  notes,  he  has  the  choice  of  4  quite 
different  schemes  of  complete  or  partial  tax  ex¬ 
emption  (see  U.  S.  Code,  Title  31,  Sec.  752-757). 
Surely  the  plaintiffs  do  not  imply  that  the  issuance 
of  these  obligations,  which  have  been  held  to  pledge 
the  faith  of  the  United  States  irrevocably  ( Perry 
v.  United  States ,  294  U.  S.  330)  affords  no  analogy 
to  the  present  cases  because  the  power  of  the  Sec¬ 
retary  of  the  Treasury  has  not  been  challenged. 
It  is  clear  that  much  more  is  left  to  the  “integrity 
and  wisdom”  of  the  Secretary  of  the  Treasury  than 
has  been  left  to  the  “integrity  and  wisdom”  of  the 
Administrator  (Cf.  Plaintiffs ’  Brief,  p.  52). 
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To  the  argument  in  our  main  brief  based  upon 

the  analogy  of  the  establishment  and  functions  of 

the  fiscal  agencies  of  the  Federal  Government  (p. 

258-260),  the  plaintiffs  reply  simply  (Reply  Brief, 

p.  58),  that  the  power  to  establish  fiscal  agencies 

rests  upon  an  implication  rather  than  an! explicit 

definition  in  the  Constitution.  Why  that!  distinc- 

•/ 

tion  should  permit  broader  discretion  to  be  vested 
in  administrative  officers  is  not  explained  by  the 
plaintiffs. 

The  conclusion  is  inescapable  that  the  entire 
argument  of  the  plaintiffs  on  the  question!  of  dele¬ 
gation  of  power  leads  to  novel  and  untenable  re¬ 
sults.  The  basic  error  in  the  argument  isj  we  sub¬ 
mit,  a  false  application  of  the  Panama  decision, 
which  involved  a  statute  leaving  entirely  to  execu¬ 
tive  choice  the  basic  policy  of  encouraging  the 
transportation  of  oil  or  prohibiting  it  under  crimi¬ 
nal  penalty.  Fortunately,  the  courts  which  have 
passed  upon  the  validity  of  loans  and  grants  for 
public  works  projects  have  been  able  to  see  clearly 
that  the  Panama  decision  does  not  render  the  pres¬ 
ent  legislation  invalid  on  the  score  of  delegation  of 
power.  Kansas  Gas  and  Electric  Co.  vJ  City  of 
Independence ,  78  F.  (2d)  32  (C.  C.  A.  10th) ; 
Greenwood  County  v.  Duke  Power  Co.,  81  F.  (2d) 
986  (C.  C.  A.  4th).  j 


52 


III 

QUESTIONS  OF  EVIDENCE  DISCUSSED  AT  THE 

ORAL  ARGUMENT 

Plaintiffs  devoted  a  large  part  of  their  original 
brief  to  a  discussion  of  the  evidence,  attempting 
to  show  (1)  that  the  motives  and  intent  of  the  Ad¬ 
ministrator  were  properly  in  issue,  (2)  that  evi¬ 
dence  was  improperly  excluded,  and  (3)  that  cer¬ 
tain  of  the  findings  of  fact  made  bv  the  trial  court 
were  improper. 

Those  contentions,  as  we  showed  in  our  original 
brief,  were  based  upon  a  scattered  barrage  of  as¬ 
signments  briefly  summarized  in  plaintiffs’  brief 
and  sprinkled  throughout  that  brief.  We  en¬ 
deavored,  however,  fully  to  reply  to  those  conten¬ 
tions  in  our  original  brief  (pages  1-118).  In  par¬ 
ticular,  we  showed  how  plaintiffs  had  edited  and 
distorted  the  record  in  support  of  their  contentions, 
and  that  the  bulk  of  the  excluded  evidence  was 
irrelevant,  and  even  if  relevant,  was  merely  cumu¬ 
lative. 

It  is  significant  that  the  reply  brief  is  completely 
silent  on  the  subject  of  the  evidence.  However, 
we  think  it  important  that  we  correct  false  im¬ 
pressions  that  may  have  been  created  by  inaccurate 
factual  statements  made  on  behalf  of  plaintiffs  at 
the  oral  argument. 

1.  In  our  original  brief  (pp.  46-49,  85-91)  we 
showed  at  length  that  the  evidence  as  to  utterances 
by  the  Electric  Power  Board  of  Review  concerning 
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reduction  of  rates  (part  of  which  evidence  was  ad¬ 
mitted  in  evidence  and  part  of  which  was  excluded) 
was  totally  irrelevant  because  those  utter (mces  of 
the  Board  were  in  excess  of  the  strictly  limited  pow¬ 
ers  of  the  Board ,  which  had  been  given  a  purely 
subsidiary,  circumscribed,  and  advisory  function 
(as  the  trial  court  expressly  found  on  the  basis  of 
the  evidence,  R.  I.  462).  As  demonstrating  that 
the  Board,  in  making  such  utterances,  had  exceeded 
its  authority,  we  showed  that  on  January  SO,  1935, 
the  Administrator  sent  to  Mr.  Hunt,  Chairman  of 
that  Board,  a  memorandum  stating  that  the  Board 
should  confine  itself  entirely  to  the  advisory  func¬ 
tions  which  had  been  conferred  upon  it  when  the 

i 

Board  was  created  and  which  had  never  been  en¬ 
larged.  (See  our  Original  Brief,  pp.  46  to  49,  and 
85  to  91.)  That  memorandum  completely  corrobo¬ 
rated  the  subsequent  testimony  of  the  Administra¬ 
tor  at  the  trial  (R.  II,  507 ;  our  original  brief, 
p.  47). 

Plaintiff’s  counsel  at  the  oral  argument  tried, 
most  unfairly,  by  a  mythical  statement  of  facts  dis¬ 
torting  the  record  facts,  to  create  the  impression 
that  the  Administrator’s  warning  to  the  Board  was 
a  “ self-serving”  instrument,  manufactured  for  the 
purposes  of,  and  after  the  commencement  of,  this 
litigation.  It  was  said  that  first  the  contracts  were 
changed  and  that  then  the  Administrator  issued 

_  I 

that  memorandum  to  Mr.  Hunt,  Chairman  of  the 
Board,  stating  that  the  Board  had  been  exceeding 
its  authority.  In  other  words,  plaintiffs’  counsel 


tried  to  make  it  appear  that  that  warning  to  the 
Board  occurred  only  after  it  became  apparent  that 
the  utility  companies  were  intending  to  use,  in  the 
litigation,  those  utterances  of  the  Board. 

That  effort  on  the  part  of  plaintiffs’  counsel  is 
wholly  unfounded  and  is  in  complete  disregard  of 
the  record  dates.  This  appears  from  the  following : 

(1)  The  Administrator’s  warning  to  Mr.  Hunt, 
Chairman  of  the  Board,  is  dated  January  30,  1935 
(R.  II,  511;  our  Original  Brief,  pp.  47-48). 

(2)  The  -first  of  the  cases  at  bar  were  not  begun 
icniil  six  months  after  that  warning.  [The  first  of 
the  Alabama  Power  cases  was  instituted  July  24, 
1935,  and  the  second  on  October  4, 1935  (R.  I.  215; 
R.  I,  333)  and  the  Iowa  City  suit  was  begun 
December  10,  1935  (Iowa  City  Record  I,  2)]. 

In  other  words,  the  learning  to  Mr.  Hunt,  on 
January  30,  1935,  that  the  Board  had  previously 
exceeded  its  authority  was  not  in  any  way  the  result 
of  the  plaintiffs'  having  brought  these  suits,  nor 
did  it  occur  during  the  course  of  the  litigation. 
There  was  nothing  “self-serving”  about  that  ad¬ 
monition.  The  plain  truth  is  that  the  warning  to 
the  Board  was  given  before  any  poiver  company  in 
any  suit  had  even  intimated  that  it  was  intending 
to  use  as  evidence  the  utterances  of  the  Board.9 

9  Plaintiff's  counsel  also  unfairly  travelled  out  of  the  rec- 
ord  and  intimated  that  the  warning  to  Mr.  Hunt  on  January 
30,  1935,  was  prompted  not  by  the  cases  at  bar  but  by  the 
Duke  Poicer  suit.  To  refute  that  charge  would  require  a 
study  of  the  record  in  the  Duke  case  which,  of  course,  is 
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Plaintiffs’  repeated  unfair  editing  of  the  record 

j 

indicates  the  weakness  of  their  case. 

2.  Plaintiffs’  counsel  on  the  oral  argument  inti¬ 
mated  a  curious  contention  to  the  effect  that  they 
were  entitled  to  show  the  motives  and  intentions  of 
the  administrative  officers,  for  the  purpose; of  show¬ 
ing  that  Congress  had  not  set  up  any  adequate 
standards  and  that  therefore  the  statute; was  un¬ 
constitutional  because  it  delegated  legislative  pow¬ 
ers.  If  the  statute  did  improperly  delegate  legis¬ 
lative  powers,  that  fact  would  appear  from  the 
statute  and  certainly  not  from  any  evidence  as  to 

i 

the  intention  or  motives  of  the  Administrator. 
Moreover,  even  if  such  evidence  were  relevant  for 

i 

not  before  this  Court.  Suffice  it  to  say  that  although  the 
original  bill,  filed  by  plaintiff  Duke  Power  Company,  in 
that  case  was  filed  November  7,  1934,  it  contained  not  a 
syllable  (1)  charging  any  improper  motives,  purposes,  or 
plans  on  the  part  of  the  Administrator  or  any  federal 
officers  or  (2)  in  any  wise  referring  to  the  Board.  The 
Administrator  was  not  named  as  a  party  in  that  original 
bill,  but  was  subsequently  allowed  to  intervene  and  answer 
as  a  party  defendant.  Then,  on  February  4,  1935.  Duke 
Power  Company  filed  an  amended  bill  in  which  for  the  first 
time  it  was  charged  that  the  Administrator  intended  to 
briny  about  a  reduction  of  grower  rates.  So  that  the  first 
intimation  in  the  Duke  case  of  such  a  charge  occurred  Feb- 
ruary  5.  1935 ,  or  after  the  Administrators  warning  of 
January  30. 1935. 

And  that  charge  in  the  amended  bill  in  the  Duke  case 
was  not  of  the  character  made  in  the  pleadipgs  in  the 
cases  at  bar  (for  it  charged  no  country-wide  ! program) 
and  made  no  reference  to  the  Board.  It  is  further  to 
be  noted  that  it  was  not  until  the  second  trial  in  the  Duke 
case,  which  occurred  December  13.  1935 ,  that  any  effort 
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any  such  purpose,  a  vast  amount  of  such  testimony 
was  introduced  and  the  excluded  testimony  was 
merely  cumulative.  Moreover,  it  is  to  be  noted 
that  in  the  Ashwander  case  the  plaintiff  asserted 
that  the  statute  was  unconstitutional  because  it 
delegated  legislative  powers.  Nevertheless,  the 
Supreme  Court  held  that  the  evidence  as  to  motives 
and  intentions  of  the  administrative  officers  was 
irrelevant. 

3.  Plaintiffs’  counsel  in  the  oral  argument  inti¬ 
mated  that  in  our  original  brief  we  had  repeatedly 
conceded  that  at  one  time  the  Administrator  had 
had  all  the  purposes  and  intentions  ascribed  to  him 
by  plaintiffs.  That  is  an  unjustified  comment. 
What  we  said  frequently  in  our  original  brief  was 
that  “'even  if”  the  evidence  offered  by  plaintiffs 
could  be  so  construed  as  to  show  such  purposes, 
those  purposes  had  been  abandoned.  It  is  true 
that  frequently  in  the  brief  we  used  expressions 
such  as  “even  assuming,  arguendo.”  But  it  is 
scarcely  a  fair  comment  on  such  language  to  assert 
that  those  admissions,  purely  for  the  sake  of  the 
argument,  were  admissions  that  plaintiffs’  factual 

was  made  in  that  case  to  prove  any  utterances  by  the 
Board. 

Equally  unjustified  is  the  suggestion  that  that  Admin¬ 
istrators  warning  dated  January  30,  1935,  coincided  in 
any  way  with  the  entry  of  new  counsel  into  any  of  the 
litigation  with  the  power  companies.  New  counsel  for 
the  Administrator  first  came  into  these  cases  in  Novem¬ 
ber  1935 — many  months  after  the  Administrator  had  sent 
his  memorandum  to  Mr.  Hunt. 
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assertions  were  justified  by  the  record.  Indeed,  we 
showed  elaborately  in  our  original  brief  that  they 
were  not  thus  justified. 

4.  In  our  original  brief,  pages  71  to  1 75,  we 
showed  that  the  motives  and  purposes  of  adminis¬ 
trative  officers  are  not  relevant  when  the  court  is 


considering  either  (a)  the  constitutionality  of  a 
statute  or  (b)  the  question  of  i whether  a  statute  has 
been  violated.  That  it  is  irrelevant  with! respect 
to  constitutionality  is  clear  from  Ashwander  v. 


Tennessee  Valley  Authority ,  297  U.  S.  288,  324. 
That  such  evidence  is  irrelevant  as  to  an! alleged 
violation  of  the  statute,  see  (in  addition  to  the  cases 


cited  in  our  original  brief,  page  72)  Isbrandtse?i- 
M oiler  Company  v.  United  States ,  decided  by  the 
Supreme  Court,  February  1,  1937.  The  Court 
there  was  considering  alleged  invalid  action  by  the 


Secretary  of  Commerce  acting  as  the  Shipping 

i 

Board  under  a  regulatory  statute.  The  court  (per 
Mr.  Justice  Roberts)  said :  ; 


Despite  its  recitals  of  legitimate  purpose, 
the  order,  so  the  complaint  alleges,  sprang 
from  illegal  motives,  namely,  to  regulate  and 
stabilize  freight  rates  for  the  benefit!  of  car¬ 
riers  belonging  to  steamship  conferences,  to 
compel  appellant  to  join  a  conference,  and 
to  create  a  monopoly  in  transoceanic  ship¬ 
ping.  [Italics  supplied.] 


The  court  rejected  such  considerations  on  “the 
principle  that,  if  the  order  is  justified  by  a  lawful 
purpose,  it  is  not  rendered  illegal  by  some  other 


motive  in  the  mind  of  the  officer  issuing  it.” 
[Italics  supplied.]  (See  also  cases  cited  by  the 
Supreme  Court  in  support  of  that  proposition.) 

In  Dakota  Central  Telephone  Co.  v.  South  Da¬ 
kota,  250  U.  S.  163,  184  (cited  and  quoted  in  our 
original  Brief,  pp.  306-7),  the  Court  squarely  re¬ 
jected  the  contention  that  in  determining  whether 
the  President  had  violated  the  authority  conferred 
upon  him  by  a  statute,  it  could  consider  “the  mo¬ 
tives  which  it  is  asserted  induced  the  exercise  of  the 
power.” 

5.  Plaintiff’s  counsel,  on  the  oral  argument,  inti¬ 
mated  that  the  original  contracts  were  not  substan¬ 
tially  different  from  the  existing  contracts.  That 
they  are  very  substantially  different  should  require 
no  argument  in  these  cases,  since  this  Court  has 
heretofore,  in  granting  plaintiff’s  motion  to  re¬ 
mand  when  the  Alabama  cases  were  before  the 
Court,  expressly  held  that  the  newT  contracts  were 
so  substantially  different  as  to  justify  the  remand. 
(See  orders  and  opinion  of  this  court,  R.  I,  194-8.) 

One  of  the  substantial  differences  between  the 
old  contract  and  the  new  w^as  the  elimination  of  a 
provision  contained  in  the  old  contracts,  providing 
that  the  ordinances  enacted  by  any  of  the  cities 
for  the  fixing  and  maintenance  of  rates  should  be 
satisfactory  in  form  and  substance  to  the  Adminis¬ 
trator.  [See,  as  typical  of  that  old  provision,  now 
eliminated,  R.  I,  83,  clause  (g).]  Not  only  has  that 
provision  been  omitted  from  the  new  contracts,  but 
the  newr  contracts  expressly  provide  that  the  Ad- 
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ministrator  and  the  Government  “  shall  have  no 
rights  or  powers  of  any  kind  with  respect  to  the 
rates  to  be  fixed  or  charged  by  the  project,  Except¬ 
ing  only  such  rights  as  they  may  have  as  a  holder 
of  such  bonds”;  and  that  there  are  no  conditions, 
agreements,  or  understandings  between  the  parties 
except  those  set  forth  in  the  new  contracts  (R.  I, 
266).  j 

Plaintiffs'  counsel,  on  the  oral  argument,  fur¬ 
ther  intimated  that  pursuant  to  the  old  contracts, 
rates  had  been  fixed  by  the  City  and  approved  by 
the  Administrator — with  the  consequence  that  the 
elimination  from  the  contracts  of  provisions  re¬ 
lating  to  rates  had  no  practical  significance.  But 
it  is  not  a  fact  that,  under  the  old  contracts,  any 
rates  were  fixed  by  the  City  and  approved  by  the 
Administrator.  And  it  is  a  fact  that,  under  State 
law  and  under  the  new  contracts,  the  cities  are  com¬ 
pletely  at  liberty  at  any  time  to  fix  or  change  their 
rates  as  they  please,  provided  only  that  they  carry 
out  the  obligations  imposed  by  State  law  requiring 

the  cities  to  maintain  rates  sufficiently  high  so  that 

: 

the  earnings  will  be  adequate  to  meet  the  principal 
and  interest  of  the  revenue  bonds  and  operating 
expenses,  etc. 

6.  At  the  oral  argument  plaintiffs  ’  counsel  stated 
that  “for  one  reason  or  another”  plaintiffs  had 
been  unable  to  show  at  the  trial  the  authority  of 
Colonel  Waite,  the  Deputy  Administrator.  That 
statement  is  incomprehensible.  Plaintiffs’  only 
effort  to  show  Colonel  Waite’s  authority  consisted 


of  a  question  asked  of  a  Government  employee 
called  by  plaintiffs  as  a  witness.  He  stated  that 
he  did  not  know  the  scope  of  the  duties  of  the 
Deputy  Administrator.  (R.  II,  314,  318.)  Subse¬ 
quently  the  Administrator  took  the  stand  and  was 
cross-examined  at  length  on  many  subjects  by  plain¬ 
tiffs.  But  no  question  whatsoever  was  asked  of  him 
as  to  Colonel  Waite’s  authority. 

x\ccordingly,  as  the  record  stands,  there  was  no 
showing  whatsoever  that  Colonel  Waite  had  ever 
been  vested  with  the  authority  to  issue  the  circular 
referring  to  yardsticks  which,  on  objection,  was 
excluded. 

7.  On  the  oral  argument  plaintiffs’  counsel  as¬ 
serted  that  the  Administrator  had  at  one  time 
candidly  admitted  that  his  purpose  in  making  loans 
and  grants  to  cities  for  power  projects  was  to  bring 
about  a  reduction  of  local  power  rates.  That  is  a 
totally  unjustified  statement.  The  Administrator 
made  such  loans  and  grants,  as  he  made  other  loans 
and  grants  for  other  kinds  of  projects,  for  the  pur¬ 
pose  !of  increasing  employment  of  men  hired  to 
work  on  the  projects  and  in  those  industries  en¬ 
gaged  in  extracting,  processing,  and  transporting 
the  materials  used  in  the  building  of  those  projects. 

As  we  showed  in  our  original  brief,  the  Admin¬ 
istrator  rejected  some  applications  for  loans  and 
grants  for  power  projects  where  the  power  com¬ 
pany  in  the  city  protested  and  showed  that  it  would 
reduce  its  rates.  In  large  part  such  reduction  was 
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based  on  the  ground  that  the  reduction  of  fates  by 
the  power  company  would  make  the  project  not 
self-liquidating  and  the  loan  therefore  not;  reason¬ 
ably  secure.  In  a  few  instances,  at  one  time,  it 
may  have  been  true  that  the  Administrator  f ejected 
some  of  those  applications,  aside  from  the  question 
of  the  reasonable  security  of  the  loan,  because  the 
protest  of  the  power  company  indicated  that  the 
project  was  not  socially  desirable.  But  that  did 
not  mean  that  the  Administrator  made  loans  in 

i 

order  to  bring  about  such  reduction  of  rates,  but 
merely  that  he  refused  to  make  certain  loans  and 
grants  because  the  power  companies  reduced  their 
rates .  | 

If  in  any  instance  a  city’s  application  for  a  loan 
and  grant  was  thus  rejected  and  if  that  rejection 
was  a  violation  of  the  statute,  certainly  the  inter¬ 
ested  power  company  in  such  instances  had  no 
cause  to  complain,  for  it  benefited  by  the  rejection. 
And  since  nothing  of  the  kind  was  done  in  the 
cases  at  bar,  any  such  instances  are  patently  ir¬ 
relevant.  And  w7e  repeat  that,  even  if  the  Admin¬ 
istrator  in  some  instances  improperly  rejected  a 
city’s  application  for  a  loan  and  grant  when  a 
power  company  reduced  its  rates,  that  is  a  far  cry 
from  saying  that  he  made  the  loans  and  gfants  in 
order  to  bring  about  that  result. 

And  the  small  amount  of  evidence  that  exists  to 
the  effect  that  the  Administrator  (as  for  instance 


the  remarks  in  his  book)  was  interested  in  the  fact 
that  local  power  rates  had  been  reduced  in  some 
instances,  is  made  of  no  importance  in  the  light 
of  the  fact  that,  as  the  Administrator  himself 
stated,  that  result  was  “an  indirect  one.”  (See 
book,  page  146;  see  the  Administrator’s  testimony 
R.  II,  540-542.) 

8.  We  showed  in  our  Original  Brief  (pp.  73  to 
75)  and  on  the  oral  argument  that  plaintiffs,  in¬ 
cluding  Alabama  Power  Co.,  were  seeking  to  rely 
on  the  same  evidence  and  the  same  arguments  with 
respect  to  the  purposes  and  motives  of  Government 
officers  as  had  been  put  forward  and  rejected  by  the 
Supreme  Court  in  the  Ashwandcr  case,  297  U.  S. 
288.  Without  in  any  way  answering  that  conten¬ 
tion,  plaintiffs  assert  that  there  is  something  in 
United  States  v.  Butler,  297  U.  S.  1  (decided  Janu¬ 
ary  6, 1936,  or  over  a  month  prior  to  the  decision  in 
the  Ashzcander  case ,  decided  February  17,  1936), 
which  is  inconsistent  with  the  subsequent  ruling  in 
the  Ashwander  case  and  which  makes  such  evidence 
relevant.  Plaintiffs’  counsel  asserted  that  in  the 
Butler  case  the  Court  did  not  merely  look  at  a  sin¬ 
gle  contract  with  a  single  farmer,  but  looked  at  all 
the  contracts,  and  that  the  Court  said  that  each  and 
all  the  contracts  were  invalid  and  the  statute  was 
invalid  because  the  statute  was  part  of  a  general 
unconstitutional  plan.  But  the  unconstitutional¬ 
ity  did  not  turn  in  any  manner  on  the  motives  or 
purposes  of  the  Government  officers.  In  the  But- 
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ler  ease  the  Court  held  that  the  exaction  was  not 
a  tax  but  that  the  moneys  were  to  be  used!  in  aid 
of  a  statutory  regulation  and,  on  the  basis:  of  the 
Read  Money  cases  (112  U.  S.  596)  would  be  valid 
only  if  the  regulation  was  valid.  j 

But  the  Court  held  that  the  statutory  regulation 
before  it  in  the  Butler  case,  since  it  involved  the 
regulation  of  farms  in  the  several  states,  violated 
the  10th  Amendment ;  therefore  the  exaction,  which 
could  be  justified  only  if  in  aid  of  that  statutory 
regulation,  was  invalid.  The  Court  held  that  any 
one  of  the  contracts,  called  for  by  the  statute,  with 
anv  one  of  the  farmers,  would  be  a  violation  of  the 
10th  Amendment  and  that  therefore  the  sum  total 
of  all  the  contracts  was  violative  of  tlie  10th 
Amendment. 

i 

j 

In  the  Butler  ease,  therefore,  the  Court  did  not 

j 

inquire  in  any  manner  into  the  motives  and  pur¬ 
poses  of  the  administrative  officer,  but  condemned 
the  statutory  regulation  because  Congress,  in  the 
statute,  required  the  making  of  contracts  with  in¬ 
dividual  farmers  for  the  control  of  lands  situated 
within  the  several  states. 

The  Ashwander  case  plainly  demonstrates  that 
the  motives,  policies,  and  intentions  of  the  adminis¬ 
trative  officers  can  have  no  bearing  on  the  question 
of  the  constitutionality  or  violation  of  a1  statute. 

9.  On  the  oral  argument  plaintiffs’  counsel  re¬ 
iterated  the  arguments  based  upon  the  testimony 

i 

of  a  newspaper  man  Harkness,  as  to  comments 


i 
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made  at  press  conferences  by  the  Administrator 
concerning  utility  rates.  But  they  failed  again,  as 
they  failed  in  their  original  brief,  to  call  to  the 
attention  of  the  Court  the  balance  of  Harkness' 
testimony  (quoted  at  page  45  of  our  original  brief) 
to  the  effect  that  the  Administrator  had  always 
“held  the  ability  of  the  project  to  be  self -liquidat¬ 
ing  one  of  the  prime  requirements  of  any  project/' 

Plaintiffs  also  reiterated  on  the  oral  argument, 
their  reference  to  the  testimony  of  Rau,  that  he 
and  the  Electric  Power  Board  of  Review  did  not 
pay  much  or  any  attention  to  the  question  of  em¬ 
ployment.  But,  as  we  showed  in  our  original  brief 
(pp.  40  to  43),  the  special  function  of  the  Board 
of  Review — only  one  small  part  of  P.  W.  A. — was 
to  consider  the  question  of  rates  as  affected  by 
competition,  rather  than  other  aspects  of  the  Pub¬ 
lic  Works  projects,  and  to  advise  the  Adminis¬ 
trator  with  respect  thereto;  and,  moreover,  we 
showed  at  length  that  the  Board  had  on  occasion, 
though  not  in  these  cases,  acted  in  excess  of  its 
authority.  (See  our  original  brief,  pp.  46  to  48.) 

10.  In  our  original  brief  (pp.  14  to  27),  we 
showed  that  it  was  clear  from  the  evidence  that 
the  Administrator  had  made  no  special  effort  to 
procure  applications  from  cities  for  loans  and 
grants  for  power  projects,  whether  competitive  or 
otherwise,  and  that  the  evidence  on  which  plain¬ 
tiffs  relied  to  show  that  the  Administrator  had 


particularly  endeavored  to  stimulate  applications 
for  power  projects  consisted  of  orders  given  be¬ 
cause  action  on  that  kind  of  projects  had  been 
lagging  far  behind  other  kinds  of  projects^  We 
also  showed  that  there  was  no  evidence  whatsoever 
that  any  special  effort  had  been  made  to  stimulate 
competitive  power  projects.  I 

We  now  desire  to  call  the  court’s  attention  to 

*  ,*  .  •  •  •  * 

the  fact  that  even  those  efforts  of  the  Administra¬ 
tor  to  speed  up  the  lagging  power  projects  were 
made  long  after  every  one  of  the  cities  involved 
in  the  cases  before  this  court  had  filed  its  applica¬ 
tion  with  PW A  for  a  loan  and  grant  for  a  power 
project .  This  appears  from  the  following:  | 

The  applications  of  the  Alabama  cities  were 
made  in  December  20, 1933,  and  the  application  of 
Iowa  City  was  made  in  January  1934  (R.  X.  453- 
459).  The  Electric  Power  Board  of  Review  was 
not  established  until  months  later — May  9^  1934. 
That  Board  was  abolished  March  16,  1935  (R.  II, 
508) .  The  Power  Division  was  not  created  until  July 
31, 1935 — more  than  a  year  after  the  cities  had  filed 
their  applications  (R.  II,  512).  And  the  orders  of 
the  Administrator  endeavoring  to  speed  up  lagging 
power  projects  (Plaintiffs’  Exhibits  144,  146,  152, 
153-a,  153-b,  153-c;  R.  II,  398,  399,  4Q0)  were 

i  •  '  i 

issued  beginning  August  1,  1935,  and  running  to 
December  19,  1935. 

So  that  taking  plaintiffs’  evidence  at  its  strong¬ 
est,  it  appears  that  the  cities  involved  in  the  cases 


66 


at  bar  had  made  their  applications  for  loans  and 
grants  for  electric  power  projects  long  before  the 
Administrator  had  done  anything  whatsoever  with 
reference  to  speeding  up  action  on  that  particular 
kind  of  application. 

11.  It  has  been  charged  that  P.  W.  A.  interfered 
with  negotiations  between  the  Alabama  cities  and 
the  plaintiff  company  by  the  offer  to  finance  com¬ 
peting  projects.  The  first  negotiations  between 

i 

plaintiff  and  the  cities  began  after  those  cities 
had  made  applications  to  P.  W.  A.  for  loans  and 

i 

grants.  At  the  trial  (R.  II,  30)  Mr.  Barry,  Vice- 
President  and  General  Manager  of  Alabama 
Power  Company,  called  as  a  witness  by  plaintiff, 
was  asked  whether  the  company  had  made  an  offer 
to  those  towns  to  sell  the  properties  to  them  and 
during  the  discussion  as  to  whether  that  evidence 
was  relevant,  Mr.  Turner,  comisel  for  Alabama 
Powrer  Company,  said  that  “at  the  time  these  offers 
were  made  the  towns  had  applications  pending  be¬ 
fore  the  P .  W.  A .  *  *  *  We  sought  to  mini¬ 

mize  our  damages  by  an  agreement  to  sell  these 
properties  to  these  towns (R.  II,  30.)  It  thus 
plainly  appears  that  the  offer  of  loans  and  grants 
to  those  cities  did  not  interfere  with  any  previous 
negotiations  between  Alabama  Power  Company 
and  those  cities. 

Plaintiffs  assert  that  it  was  because  the  cities 
could  procure  grants  from  P.  W.  A.  that  they 
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refused  to  pay  the  price  demanded  by  Alabama 

.  i 

Power  Company.  The  evidence  on  that  subject  is 
in  conflict,  but  plaintiffs  only  quote  a  portion  there¬ 
of,  consisting  of  a  letter  from  an  engineer,  Adler, 
who  represented  certain  of  those  cities.  Adler, 
however,  testified  as  follows  (R.  II,  483-484). 

We  told  the  cities  that  these  prices  were 
what  we  thought  was  the  full  value  of  the 
properties  and  took  into  consideration  that 
they  would  get  a  going  business.  But  it  was 
made  under  the  rather  extraordinary  cir¬ 
cumstances  that  there  was  no  franchise  ex¬ 
isting  in  those  towns  so  that  they  weije  only 
buying  the  physical  property.  Of  course, 
the  fact  that  the  city  would  get  a  grant  from 
Public  Works  Administration  if  it  con¬ 
structed  its  own  plant  was  before  us,  but 
we  told  the  cities  that  we  thought  those 
prices  took  into  account  the  full  physical 
value  of  the  properties  they  could  use  in  the 
existing  facilities.  In  the  case  of  Sheffield 
that  was  not  all  of  the  utility  property.  In 
the  case  of  Tuscumbia  it  was  almost;  all  of 
the  utility  property. 

Q.  Well,  when  you  named  the  figure  of 
that  top  price,  was  that  the  price  you  would 
have  recommended  regardless  of  whether  or 
not  the  city  could  have  gotten  a  grant  from 
the  Public  Works  Administration  f 

A.  Yes.  *  *  * 

I  think  I  can  reconcile  the  statement  I 
made  on  the  witness  stand  with  the  statement 
made  in  the  letter  just  read.  That  letter  was 
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written  in  the  course  of  a  large  interchange 
of  correspondence  between  the  power  com¬ 
pany  and  ourselves — written  without  any 
knowledge  of  the  city  officials  who,  of  course, 

|  had  the  last  say.  We  accepted  for  the  pur¬ 
pose  of  negotiation  the  report  of  J.  E.  Sir- 
rine.  We  accepted  the  Sirrine  valuation  for 
the  purpose  of  negotiating  only.  And  we  did 
not  think  the  valuation  was  correct ,  for  we 
thought  it  was  too  high. 

As  to  the  reasons  for  the  failure  of  negotiations 
by  TVA  to  buy  the  properties  and  sell  to  the  cities, 
see  R.  II,  143,  testimony  of  Mayor  Glenn  of  Flor¬ 
ence  (Plaintiffs ’  witness):  “The  power  company 
had  given  TVA  an  option  to  acquire  these  proper¬ 
ties  for  one  million  dollars.  This  arrangement  fell 
through  and  the  telegrams  were  sent  because  I  did 
not  want  to  go  into  this  14-city  arrangement  since 
it  was  not  to  my  advantage,  and  I  told  Mr.  Lilien- 
thal  that.” 

As  to  Iowa  City,  plaintiffs’  counsel  frankly  con¬ 
ceded  that  no  offer  of  sale  of  the  company’s  prop¬ 
erty  to  the  City  was  made  until  after  the  City  had 
made  its  application  to  PWA. 

With  respect  to  the  reiterated  charge  of  conspir¬ 
acy  or  co-operation  between  P.  W.  A.  and  T.  V.  A., 
we  refer  to  the  discussion  of  the  evidence  at 

•  «  •  •  *  *  •  i  • 

pp.  59-69  of  our  original  brief.  The  evidence 
plainly  shows  that  whatever  co-operation  existed 
was  in  an  effort  to  avoid  the  construction  by  the 
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Alabama  cities  of  plants  which  would  compete  with 
the  plaintiff  company.  j 

Kespectfully  submitted.  ; 

James  W.  Morris,  j 
Assistant  Attorney  General. 
William  W.  Scott,  ; 
Acting  Assistant  Attorney  General. 
John  W.  Scott, 

Special  Assistant  to  the  Attorney  General. 

Paul  A.  Freund, 

Attorney. 

Jerome  N.  Frank, 

Legal  Counsel , 

Kobert  E.  Sher,  I 

William  J.  Dempsey, 

Assistant  Legal  Counsel ,  Federal 
Emergency  Administration  of 
Public  Works.  \ 

February  26,  1937. 
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AEPSKEIX  (See  p.  42,  sppra) 

i 

The  First  Annual  Report  of  the  Federal  Radio  Commission 

for  the  year  1927,  states: 

"The  passage  of  the  radio  act  of  1927 
presented  a  situation  without  parallel 
in  the  history  of  American  executive 
departments."  (p.  1). 

The  report  quotes  (p.  5)  from  an  address  by  Commissioner 
Bellows  as  follows,  under  the  heading  "An  Appalling 
Responsibility":  j 

j 

"*  *  *Kor  do  I  know  of  any  other  law; 
which,  like  the  radio  act  of  1927,  sets 
up  as  the  sole  guide  for  the  body  charged 
with  its  administration  the  interest’,  con¬ 
venience,  or  necessity  of  the  public;. 

That,  in  just  four  words,  is  what  Congress 
has  told  us  to  do.  W e  are  to  determine 
who  shall  and  who  shall  not  broadcast 
and  how  such  broadcasting  shall  be  carried 
on,  simply  in  accordance  with  our 
conception  of  public  interest,  convenience, 
or  necessity. 

It  is  a  rather  appalling  responsibility. 

jf:  #  sj:  ^  ^  jf;  sjc  jjc  > 

i 

"*  *  *  We  can  not  evade  this  responsi¬ 
bility,  for  it  is  the  thing  which  Con¬ 
gress  has  told  us  we  must  do,  and  it!  is 
the  thing  which  the  people  of  America 
rightly  demand  shall  be  done.  The 
variety  of  broadcasting  service  has  ; 
become  infinite;  how  shall  vie  measure 
the  conflicting  claims  of  grand  operh 
and  religious  services,  of  market  reports 
and  direct  advertising,  of  jazz  orchestras 
1  and  lectures  on  the  diseases  of  hogs?" 


•  v.  :  ,•'■<> 
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United  States  Court  of  Appeals  for  the 
District  of  Columbia 

J 


No.  6581. 

i 

Texas  Utilities  Company,  etc.,  Appellant, 

i 

vs.  | 

Harold  L.  Ickes,  Administrator,  et  al. 


a  Supreme  Court  of  the  District  of  Columbia. 

i 

In  Equity. 

No.  59629. 

i 

Texas  Utilities  Company,  a  Corporation  Organized  and 
Existing  under  the  Laws  of  the  State  of  Texas,  Plaintiff, 

vs. 

Harold  L.  Ickes,  Administrator  of  the  Federal  Emergency 
Administration  of  Public  Works ;  Horatio  B.  Hackett,  As¬ 
sistant  Administrator  thereof ;  J.  J.  Madigan,  Acting  Ex¬ 
ecutive  Officer  thereof ;  F.  E.  Schnepfe,  Director  of  Proj¬ 
ects  Divisions  thereof,  et  al.,  Defendants. 

i 

I 

United  States  of  America, 

District  of  Columbia,  ss: 

Be  it  remembered,  That  in  the  Supreme  Court  of  the 
District  of  Columbia,  at  the  City  of  Washington,  in  said 
District,  at  the  times  hereinafter  mentioned,  the  following 
papers  were  filed  and  proceedings  had,  in  the  above  entitled 
cause,  to-wit: 
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TEXAS  UTILITIES  COMPANY,  ETC.,  VS. 


1  In  the  Supreme  Court  of  the  District  of  Columbia. 

Holding  an  Equity  Court. 

Equity  No.  59629. 

Texas  Utilities  Company,  a  Corporation  Organized  and 
Existing  under  the  Laws  of  the  State  of  Texas,  Plaintiff, 

v. 

Harold  L.  Ickes,  Administrator  of  the  Federal  Emergency 
Administration  of  Public  "Works;  Horatio  B.  Hackett, 
Assistant  Administrator  thereof;  J.  J.  Madigan,  Acting 
Executive  Officer  thereof;  F.  E.  Schnepfe,  Director  of 
Projects  Division  thereof ;  Henry  Morgenthau,  J r.,  Secre¬ 
tary  of  the  Treasury  of  the  United  States;  W.  A.  Julian, 
Treasurer  of  the  United  States,  and  Guy  Allen,  Chief 
Disbursing  Officer,  Disbursements  Division  of  the  Treas¬ 
ury  of  the  United  States,  Defendants. 

Memoranda. 

October  1,  1935. — Bill  of  Complaint  filed. 

October  4,  1935. — Temporary  Restraining  Order  filed. 
Bond  ($5,000),  injunction,  approved  and  filed. 

2  Defendants ’  Motion  to  Dismiss  the  Bill  of  Complaint. 

Filed  October  14,  1935. 


Now  come  the  defendants  and  move  this  Court  to  dismiss 
the  bill  of  complaint  herein  for  want  of  equity,  in  that : 

L 

The  bill  of  complaint  does  not  set  forth  a  cause  of  action 
nor  any  matter  entitling  the  plaintiff  to  the  relief  prayed 
for  against  the  defendants  herein,  or  any  of  them. 

3  II. 

The  bill  of  complaint  does  not  present  a  justiciable  con¬ 
troversy  of  which  this  Court  has  jurisdiction. 
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III.  j 

The  plaintiff  has  not  the  capacity  to  maintain  this  suit, 
and  does  not  show  any  injury  or  interest  entitling  it  to 
maintain  the  same.  ■ 

IV. 

The  suit  is  in  effect  against  the  United  States  of  America 
and  as  such  may  not  be  maintained. 

i 

i 

V. 

i 

The  acts  which  the  bill  alleges  the  defendants  propose  or 
threaten  to  perform  are  valid  and  duly  authorized  by  law 
and  by  the  Constitution  of  the  United  States. 

ANGUS  D.  MacLEAN,  j 

Assistant  Attorney  General. 
ALEXANDER  HOLTZOFF, 
Special  Assistant  to  the  Attorney  General. 
JOHN  W.  SCOTT, 

Special  Assistant  to  the  Attorney  General. 
HENRY  T.  HUNT, 

General  Counsel  for  the  Admin¬ 
istrator  of  Public  Works. 
LESLIE  C.  GARNETT,  j 
United  States  Attorney  for  the 
District  of  Columbia. 
DAVID  A.  PINE,  | 

Assistant  United  States  Attorney. 

i 

4  Amended  Bill  of  Complaint  for  an  Injunction  and 

Other  Relief. 

Filed  October  17, 1935. 

•  •  •  .  #  •  •  • 

Now  comes  the  plaintiff,  and  by  leave  of  Court  files  this 
its  amended  bill  of  complaint,  and  for  its  cause?  of  action 
against  the  defendants  alleges: 

Paragraph  L 

Plaintiff  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Texas,  is  a  resident  and  citizen  of 
the  State  of  Texas,  and  has  its  principal  office  and  cor- 
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porate  domicile  in  the  City  of  Plainview,  Hale  County, 
Texas,  and  sues  in  its  own  right. 

Paragraph  II. 

The  defendants  and  each  of  them  are  administrative 
officers  or  employees  of  the  United  States  of  America,  re¬ 
siding  in  the  District  of  Columbia,  and  can  be  found 

5  within  said  District  of  Columbia,  are  more  tha#. 
twenty-one  years  of  age,  and  are  more  particularly 

identified  as  herein  specifically  set  forth. 

Harold  L.  Ickes  is  the  duly  appointed,  qualified  and  act¬ 
ing  Administrator  of  the  Federal  Emergency  Administra¬ 
tion  of  Public  Works  (hereinafter  called  PWA),  appointed 
by  Executive  Order  of  the  President  of  the  United  States 
of  America  dated  July  8,  1933,  in  pursuance  of  the  provi¬ 
sions  of  Section  201  (a)  of  Title  II  of  the  National  Indus¬ 
trial  Recovery  Act; 

Horatio  B.  Hackett  is  the  duly  appointed,  qualified  and 
acting  Assistant  Administrator  of  PWA; 

J.  J.  Madigan  is  the  duly  appointed,  qualified  Acting 
Executive  Officer  of  PWA; 

F.  E.  Schnepfe  is  the  duly  appointed,  qualified  and  acting 
Director  of  Projects  Division  of  PWA; 

Henry  Morgenthau,  Jr.  is  the  duly  appointed,  qualified 
and  acting  Secretary  of  the  Treasury  of  the  United  States, 
and  as  such  has  general  supervision  and  control  over  the 
disbursement  of  the  public  funds  of  the  United  States ; 

W.  A.  Julian  is  the  duly  appointed,  qualified  and  acting 
Treasurer  of  the  United  States,  and  as  such  is,  under  the 
supervision  of  the  said  Secretary  of  the  Treasury,  in  con- 
trol  of  the  disbursement  of  the  public  funds  of  the  United 
States;  and 

Guy  Allen  is  the  duly  appointed,  qualified  and  acting 
Chief  Disbursing  Officer  of  the  Treasury  Department,  and 
as  such  is  at  the  head  of  the  Division  of  Disbursement  of 
the  Treasury  Department,  and  is  in  control  of  the  actual 
drawing  and  issuing  of  checks  on  behalf  of  the  United 
States,  and  the  actual  disbursements  of  the  public  funds  of 
the  United  States. 

Each  of  the  foregoing  officers  or  employees  is  sued  on 
account  of  acts  which  he  threatens  to  perform  under  the 
pretended  authority  of  Title  II  of  the  National  Industrial 
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Recovery  Act  and  the  Emergency  Relief  Appropriation  Act 
of  1935. 

6  Paragraph  III. 

This  is  a  civil  cause  in  equity,  arising  under  the  Consti¬ 
tution  and  laws  of  the  United  States,  and  under  the  equity 
powers  of  the  courts  of  the  District  of  Columbia. 


Paragraph  IV. 

On  or  about  the  7th  day  of  June,  1927,  the  City  Council 
of  the  City  of  Post,  Texas,  passed  its  certain  ordinance 
granting  to  Texas  Utilities  Company,  its  successors  and 
assigns,  the  right  to  construct,  maintain  and  operate  an 
electric  lighting  and  power  plant,  or  a  transmission  line 
and  a  distribution  system  composed  of  wires, !  poles,  con¬ 
duits,  etc.,  over,  under,  along  and  across  all  the  streets, 
alleys  and  public  highways  of  the  City  of  Post,  Garza 
County,  Texas,  for  the  purpose  of  furnishing  electric  light 
and  power  to  the’  public.  Said  franchise  was  granted  for  a 
period  of  fifty  years  from  said  date.  The  said  franchise 
has  never  been  cancelled  or  forfeited  and  has  at  all  times 
been  and  is  now  in  full  force  and  effect.  In  reliance  upon 
said  franchise  plaintiff  has  built  a  large  distribution  system 
in  said  Citv  and  has  extended  its  transmission  lines  for  a 
considerable  distance  from  its  central  power  and  generat¬ 
ing  plant  at  Tuco,  in  Hale  County,  Texas,  t6  reach  and 
serve  said  distribution  system  with  a  supply  of  electric 
current,  and  has  been  and  is  now  operating  in  said  City 
under  said  franchise,  and  has  been  and  is  now  engaged  in 
the  business  of  distributing  and  selling  electricity  to  the 
inhabitants  of  said  City  and  to  the  City  itselfi 


Paragraph  V. 

• 

On  or  about  the  20th  day  of  January,  1925,  the  City 
Council  of  the  City  of  Littlefield,  Texas,  passed  its  certain 
ordinance  granting  to  Texas  Utilities  Company,  its  succes¬ 
sors  and  assigns,  a  franchise  to  construct,  maintain  and 
operate  an  electric  light  and  power  plant,  and1  a  transmis¬ 
sion  line  and  distribution  system  in  the  City  of  Littlefield, 
Texas,  and  to  use  the  streets,  alleys,  public  highways 
and  places  of  said  city  for  the  purpose  6i  such  plant 
and  system.  Said  franchise  was  granted  for  the 
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period  of  fifty  years  from  said  date.  The  said  franchise 
has  never  been  cancelled  or  forfeited,  and  has  at  all  times 
been  and  is  now  in  full  force  and  effect.  In  reliance  upon 
said  franchise  the  plaintiff  built  a  large  distribution  system 
in  said  City  and  built  and  extended  its  transmission  lines 
from  its  central  power  plant  in  Tuco,  Texas,  to  reach  and 
serve  such  distribution  system  with  electric  current,  and 
has  been  and  is  now  operating  in  said  City  under  said 
franchise,  and  has  been  and  is  now  engaged  in  the  busi¬ 
ness  of  distributing  and  selling  electricity  to  the  inhabitants 
of  said  City  and  to  the  City  itself. 

Paragraph  VI. 

On  or  about  the  7th  day  of  March,  1927,  the  City  Council 
of  the  City  of  Plainview,  Texas,  made  and  entered  into  its 
certain  contract  in  writing  with  Texas  Utilities  Company 
for  the  furnishing  to  the  said  City  of  electric  light  and 
power  and  water  pumping  service  to  the  said  City  of  Plain- 
view  for  the  period  of  twenty  years  from  said  date,  with 
an  option  on  the  part  of  the  said  City  at  the  end  of  ten 
years  from  said  date  to  terminate  the  said  contract.  The 
said  contract  has  never  been  cancelled  or  forfeited  but  has 
at  all  times  been  and  is  now  in  full  force  and  effect.  In 
reliance  upon  the  said  contract  and  pursuant  to  its  obliga¬ 
tions  plaintiff  expended  a  large  sum  of  money,  to-wit,  more 
than  $50,000.00,  in  the  drilling  of  wells,  the  purchase  of 
pumping  machinery  and  the  installation  of  electric  trans¬ 
mission  lines  and  electric  motors  to  carry  out  its  contract 
with  said  City  for  the  pumping  of  water  and  delivery  of 
said  water  to  the  City.  Since  the  making  of  said  contract, 
this  plaintiff  voluntarily  and  with  the  consent  of  the  City 
has  reduced  its  rates  for  water  pumping  service  to  3%^ 
per  thousand  gallons.  Since  the  making  of  said  contract 
this  plaintiff  has  been  and  is  now  engaged  in  supply- 
8  ing  water  to  the  said  City  under  said  contract,  and 
has  in  all  respects  fully  complied  with  all  the  obli¬ 
gations  thereof. 

Paragraph  VII. 

Said  business  of  plaintiff  in  said  Cities  of  Post  and 
Littlefield  and  in  the  furnishing  of  water  to  the  City  of 
Plainview  is  a  part  of  a  large  electric  utility  business  con- 
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ducted  by  plaintiff  throughout  a  large  region  in  that  part 
of  Texas  wherein  said  Cities  are  located.  Neither  in  Post, 
Littlefield  nor  Plainview  is  plaintiff  engaged  in  interstate 
commerce  or  in  any  business  in  any  way  affecting  interstate 
commerce.  It  produces  and  sells  its  electricity  to  and 
within  said  towns  entirely  within  the  State  of  Texas,  and 
the  work  which  it  does  under  its  water  pumping  contract 
with  the  City  of  Plainview  is  done  and  performed  wholly 
within  the  State  of  Texas ;  none  of  its  said  business  in  any 
way  affects  any  person  engaged  in  or  whose  business  in 
any  way  affects  interstate  commerce. 


Paragraph  VIII. 

i 

Plaintiff’s  Texas  system  is  adequately  designed  and  con¬ 
ducted  to  fit  the  peculiar  needs  of  the  countryside  wherein 
communities  are  scattered  and  spaces  vast.  Its  equipment 
is  modern  and  in  excellent  condition  throughout,  and  its 
plants,  particularly  with  respect  to  Post,  Littlefield  and 
Plainview,  are  of  the  best  condition  and  design,:  for  service 
of  this  sort,  which  engineering  skill  has  devised. !  Its  system 
has  spread  and  grown  in  the  van  of  the  needs  of  said  por¬ 
tion  of  the  State  of  Texas,  and  is  so  coordinated  as  to  an¬ 
ticipate  future  needs  and  growth;  it  represents  careful 
social  planning  and  understanding  of  the  communities.  In 
this  system  the  Post  and  Littlefield  units  are  important 
parts  and  their  continued  operation  as  at  present  is  indis¬ 
pensable  to  adequate  service  at  the  present  low  rates  for 
many  surrounding  communities.  The  entire  system  repre¬ 
sents  intensive  application  of  the  economies  of  large  scale, 
integrated  power  development,  and  if  the  Post  and 
9  Littlefield  units  were  to  be  driven  to  cease  or  sub¬ 
stantially  to  curtail  operations  by  the  actions  of 
PWA  as  hereinafter  set  forth,  the  result  would  be  seri¬ 
ously  to  impair  integration.  The  total  value  of  plaintiff’s 
investment  in  Texas  is  approximately  Ten  Million  Dollars 
($10,000,000.00). 

Plaintiff  can  not  precisely  allege  the  value  of  property 
allocated  to  its  service  in  the  City  of  Post,  Texas,  but  the 
value  of  the  property  and  investment  used  and  useful  in 
the  supplying  of  service  to  the  City  of  Post,  Texes,  would 
be  at  least  One  Hundred  Thousand  Dollars  ($100,000.00). 
This  represents  its  distribution  system  and  the  allocated 
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value  of  the  transmission  lines,  central  power  station  and 
general  office  building  and  equipment  used  and  useful  in 
supplying  the  City  of  Post  with  electricity.  The  value  of 
the  plaintiff’s  unexpired  franchise  in  the  City  of  Post 
alone  is  in  excess  of  Five  Thousand  Dollars  ($5,000.00), 
and  the  gross  revenue  from  plaintiffs  operation  within  the 
City  of  Post  for  the  year  1934  was  the  sum  of  $25,451.50. 

Neither  can  plaintiff  allege  precisely  the  value  of  prop¬ 
erty  allocated  to  its  service  in  the  City  of  Littlefield,  but 
its  business  and  investment  so  allocated  will  be  at  least 
One  Hundred  Ninety  Thousand  Dollars  ($190,000.00).  This 
represents  its  distribution  system  in  the  City  of  Littlefield 
and  the  allocated  value  of  the  transmission  lines,  central 
power  station  and  general  office  building  used  and  useful 
in  supplying  the  City  of  Littlefield  with  electric  service. 
The  value  of  the  plaintiff’s  unexpired  Littlefield  franchise 
alone  is  in  excess  of  Ten  Thousand  Dollars  ($10,000.00), 
and  the  gross  revenue  from  plaintiff’s  operations  within 
Littlefield  for  the  year  1934  was  the  sum  of  $33,934.82. 

As  hereinabove  alleged,  this  plaintiff  in  order  to  carry 
out  and  comply  with  its  water  pumping  contract  with  the 
City  of  Plainview,  Texas,  was  compelled  to  and  did 
10  drill  wells,  purchase  pumping  machinery,  electric 
motors,  extend  its  electric  transmission  lines  and 
invest  the  sum  of  more  than  $50,000.00  in  order  to  enable 
it  to  furnish  the  Citv  of  Plainview  at  all  times  with  an 
ample  supply  of  water  and  to  comply  fully  with  its  contract 
obligations.  The  gross  revenue  from  the  plaintiff’s  opera¬ 
tions  in  the  pumping  and  supplying  of  water  under  said 
contract  to  the  City  of  Plainview  for  the  year  1934  was 
approximately  $13,162.15. 

Plaintiff  has  been  and  now  is  the  only  agency  existing 
in  the  Cities  of  Post  and  Littlefield  for  the  distribution  and 
sale  therein  of  electricity.  Its  system  was  designed  to  be, 
and  is,  adequate  to  supply  and  distribute  all  the  electricity 
at  the  present  time  required  within  either  of  said  Cities 
by  users  thereof,  and  has  excess  facilities  and  capacity 
sufficient  to  supply  and  distribute  to  new  users,  or  for  ad¬ 
ditional  uses,  all  further  amounts  of  electricitv  which  it 
may  reasonably  anticipate  in  the  future  will  be  required 
by  users  in  said  Cities  of  Post  and  Littlefield.  The  electric 
service  furnished  by  plaintiff  to  said  Cities  and  their  in- 
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habitants  has  been  and  will  continue  to  be  adequate,  reason¬ 
able  and  satisfactory,  and  has  been  and  will  continue  to  be 
furnished  at  rates  which  are  fair  and  reasonable  at  levels 
which  are  among  the  lowest  in  the  State  charged  by  utili¬ 
ties,  whether  publicly  or  privafelv  owned,  for|  service  of 
the  character  furnished  by  plaintiff.  Pursuant  to  the  Stat¬ 
utes  of  the  State  of  Texas  the  Cities  of  Post  and  Littlefield 
have  each  for  some  years  regulated  all  rates  for!  the  service 
furnished  by  plaintiff  to  the  inhabitants  in  said  Cities  and 
to  said  Cities  themselves,  and  in  all  other  necessary  respects 
have  regulated  said  service  furnished  by  plaintiff. 

Out  of  a  total  population  in  the  City  of  Post  jof  approxi¬ 
mately  1,600  people,  plaintiff  has  through  the  years,  at  the 
risk  of  the  private  investment  of  funds  by  the  holders  of 
,  its  various  securities,  built  up  a  business  which  now  serves 

427  customers,  aside  from  its  service  to  the  City  of  Post 
itself. 

11  The  total  population  of  the  City  of  Littlefield  is 
approximately  3,500,  and  plaintiff  has,  through  simi¬ 
lar  risk,  built  up  a  business  in  said  city  which!  now  serves 
644  customers,  aside  from  its  service  to  the  City  of  Little¬ 
field  itself. 

The  Federal  Public  Works  project  in  and  about  the  City 
of  Post,  hereinafter  referred  to,  involves  the  building  of  a 
transmission  line  and  distribution  svstem  to  serve  the  towns 
of  Close  City,  some  four  and  a  half  or  five  miles  north  of 
the  City  of  Post,  and  the  inhabitants  of  the  town  of  South¬ 
land,  some  eighteen  miles  north  of  the  City  of  Post.  The 
plaintiff,  through  its  distribution  system,  is  now  serving 
with  electricity  the  inhabitants  of  the  town  of  Close  City 
under  a  fifty-year  franchise  granted  by  the  County  of  Garza 
on  January  18,  1926,  and  the  town  of  Southland  under  a 
fifty-year  franchise  granted  by  said  town  oh  March  14, 
1930,  which  franchises  are  valid  and  in  full  force  and  effect, 
and  has  through  a  period  of  years,  and  at  the  risk  of  funds 
invested  by  the  holders  of  its  various  securities,  acquired 
55  customers  in  the  town  of  Southland  and  13  customers 
in  the  town  of  Close  City.  The  town  of  Southland  has  a 
population  of  approximately  200  and  the  town  of  Close  City 
a  population  of  approximately  50  or  60. 

Since  the  making  of  the  water  pumping  contract  between 
the  City  of  Plainview  and  the  plaintiff,  the  plaintiff  has 
equipped  itself  in  the  most  modern  and  efficient  manner 
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and  has  furnished  adequate  and  dependable  service  and 
water  supply  to  the  City  of  Plainview  at  rates  which  are 
very  low,  and  is  ready,  willing  and  able  to  continue  such 
service  under  its  said  contract,  which  contract  it  alleges  is 
in  all  respects  valid  and  binding  both  on  itself  and  the  City 
of  Plainview. 

Paragraph  IX. 

Plaintiff  is  and  for  many  years  has  been  a  taxpayer 
of  the  United  States,  and  has  paid  many  thousands  of 
12  dollars  in  income  and  excise  taxes  to  the  United 
States,  and  is  subject  to  the  obligation  of  paying 
hereafter  many  thousands  of  dollars  in  such  taxes,  and  is  a 
purchaser  and  consumer  of  commodities  subject  to  taxes 
payable  to  the  United  States.  For  the  year  1934  the  plain¬ 
tiff  paid  or  incurred  liability  to  pay  taxes  to  the  United 
States,  applicable  to  its  electrical  properties,  operation  and 
sales  in  Texas,  in  the  sum  of  more  than  Twenty-Six  Thou¬ 
sand  Seven  Hundred  Fifty  Dollars  ($26,750.00). 

Paragraph  X. 

Plaintiff  is  and  for  many  years  has  been  a  taxpayer  of 
the  City  of  Plainview,  of  Hale  County,  and  of  the  various 
taxing  districts  located  wholly  or  in  part  in  Hale  County, 
and  of  the  State  of  Texas,  and  has  paid  thousands  of  dol¬ 
lars  in  taxes  to  said  City,  County  and  subdivisions,  and 
State,  and  plaintiff  is  subject  to  the  obligation  of  paying 
many  thousands  of  dollars  in  such  taxes  in  the  future.  With 
respect  to  its  water  pumping  properties,  operation  and  sales 
in  Texas,  plaintiff  has  paid,  or  incurred  liability  to  pay, 
taxes  for  the  year  1934  to  said  City  in  excess  of  the  sum 
of  Two  Hundred  Dollars  ($200.00),  to  said  County  and 
subdivisions  in  excess  of  the  sum  of  Five  Hundred  Dollars 
($500.00). 

Paragraph  XI. 

Plaintiff  is  and  for  many  years  has  been  a  taxpayer  of 
the  City  of  Post,  of  Garza  County  and  of  the  various  taxing 
districts  located  wholly  or  in  part  in  Garza  County,  and  of 
the  State  of  Texas,  and  has  paid  thousands  of  dollars  in 
taxes  to  said  City,  County  and  subdivisions,  and  State,  and 
plaintiff  is  subject  to  the  obligation  of  paying  many  thou¬ 
sands  of  dollars  in  such  taxes  in  the  future.  With  respect 
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to  its  electrical  properties,  operations  and  sales  in  Texas, 
plaintiff  has  paid  or  incurred  liability  to  pay  taxes  for  the 
year  1934  to  the  said  City  of  Post  in  excess  of!  the  sum  of 
One  Hundred  Fifty  Dollars  ($150.00),  and  to  said 

13  County  and  subdivisions  in  excess  of  the  $um  of  Four 
Hundred  Dollars  ($400.00),  and  to  said  State  in 

excess  of  the  sum  of  Eighteen  Thousand  Dbllars  ($18,- 

000.00).  1 

Paragraph  XII. 

Plaintiff  is  and  for  many  years  has  been  a  taxpayer  of 
the  City  of  Littlefield,  of  Lamb  County,  and  of;  the  various 
taxing  districts  located  wholly  or  in  part  in  Lamb  County, 
and  has  paid  thousands  of  dollars  in  taxes  to  said  City, 
County  and  subdivisions,  and  is  subject  to  the  obligation  of 
paying  many  thousands  of  dollars  in  such  taxes  in  the 
future.  With  respect  to  its  electrical  properties,  opera¬ 
tions  and  sales  in  Texas,  plaintiff  has  paid,  or  incurred  lia¬ 
bility  to  pay,  taxes  for  the  year  1934  to  said;  City  in  the 
sum  of  Seven  Hundred  Fifty  Dollars  ($750.00),  to  said 
County  and  subdivisions  in  approximately  the  sum  of  Fif¬ 
teen  Hundred  Dollars  ($1,500.00).  : 

j 

Paragraph  XIII.  ! 

PWA,  under  the  direction  of  defendant  Ickes,  has  con¬ 
ceived  and  for  some  time  past  has  been  executing  through¬ 
out  the  country  a  plan  to  fix  the  rates  of  privately  owned 
electricity  utilities  at  levels  determined  by  P^A  to  be  “so¬ 
cially  desirable  ”  and  to  promote  public  ownership  of  elec¬ 
tricity  utilities,  regardless  of  local  state  policy^  as  a  “yard¬ 
stick”  of  electricity  rates  and  service  to  which  privately 
owned  electricity  utilities  must  conform.  This  plan  is  not 
intended  to  have  and,  in  fact,  does  not  have  ai^y  relation  to 
interstate  commerce ;  its  intended  and  actual  effect  is  con¬ 
trol  and  regulation  of  entirely  local  and  intrastate  com¬ 
merce. 

The  plan  is  effectuated  by  soliciting  and  inducing  mu¬ 
nicipalities  and  other  political  subdivisions  of  the  several 
states  to  permit  PWA  to  institute  and  to  carry  out,  as 
Federal  Public  Works  Projects,  the  construction  of 
electricity  generating  and  distributing  systems 

14  within  such  subdivisions,  such  systems  being 
planned,  built  and  financed  by  and  under  the  control 
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and  direction  of  PWA  and  being  operated  by  PWA  through 
its  retention  of  absolute  control  over  the  rates  to  be  charged 
for  the  service  of  such  systems  when  completed. 

Upon  tentative  selection  of  an  area  for  such  a  Project, 
PWA  usually  gives  to  existing  private  electricity  utilities 
in  such  area  an  opportunity  to  escape  being  superseded  by 
or  suffering  competition  from  such  a  system  if  such  private 
utilities  will  establish  rates  satisfactory  to  PWA  and,  in 
effect,  consent  to  continuing  PWA  regulation  of  their  rates 
under  the  threat  of  destruction.  The  rates  so  exacted  are 
arbitrarily  set  by  PWA,  do  not  provide  a  reasonable  re¬ 
turn  to  such  utilities  upon  their  investment,  are  much  less 
than  those  fixed  by  authorized  state  regulatory  bodies,  and 
are  determined  without  hearing  such  utilities  and  without 
any  consideration  whatever  of  the  elements  required  by 
the  due  process  clauses  of  the  Fifth  and  Fourteenth  Amend¬ 
ments  to  be  considered  in  rate  regulation.  Plaintiff  cannot 
aver  with  particularity  the  level  to  which  such  privately 
owned  utilities  are  required  to  conform  because  PWA  has 
never  adopted  definite  criteria  but  acts  in  each  case  ac¬ 
cording  to  an  arbitrary  and  vaguely  formulated  conception 
of  “ social  desirability.’ ’  In  general,  however,  such  level 
is  that  at  which  a  system  built  and  operated  by  PWA  as 
aforesaid  would  earn  enough  to  pay  operating  costs  with¬ 
out  provision  for  Federal,  state,  or  local  taxes,  and  to 
repay  over  a  long  period  of  time  so  much  of  the  cost  of 
construction  thereof  as  is  represented  by  the  pretended 
loan  made  by  PWA  as  hereinafter  described ;  and  in  many 
instances  PWA  requires  a  level  even  lower. 

If  the  existing  private  utilities  in  such  area  conform  to 
the  standard  so  fixed  by  PWA,  PWA  usually  suspends  con¬ 
summation  of  such  a  Federal  Public  Works  Project 
15  for  a  time  sufficient  to  enable  it  to  be  assured  that 
such  conformity  is  in  good  faith  and  permanent  and 
then,  if  satisfied,  PWA  usually  abandons  the  project. 
Otherwise  PWA  proceeds  to  consummate  the  project,  as 
heretofore  and  hereafter  described,  and  either  subjects  the 
private  utilities  to  rate-war  to  attain  the  rate  level  desired 
by  PWA  and  if  possible  to  drive  such  utilities  out  of  busi¬ 
ness,  or  induces  the  state  regulatory  bodies  to  revoke  the 
privileges  of  such  utilities  to  do  business. 

This  plan  is  frankly  acknowledged  by  PWA  in  public 
press  releases,  in  public  statements  of  the  Administrator, 
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in  instructions  given  tQ  PWA  agents  charged  With  the  ad¬ 
ministration  of  PWA  functions,  in  negotiations  with  exist¬ 
ing  private  utilities,  and  otherwise. 

Plaintiff  is  informed,  believes,  and  so  alleges  that  in  de¬ 
ciding  thus  to  build  electricity  generating  and  distributing 
systems,  the  sole  consideration  entertained  by  PWA  is  the 
rate  level  of  existing  privately  owned  utilities,  j  The  extent 
of  unemployment  in  the  vicinities,  or  elsewhere,  and  the 
relation  between  the  employment  given  by  such  a  Project 
and  the  character  of  workers  unemployed,  the  dependability 
and  economic  soundness  of  existing  private  utilities,  the 
capacity  of  the  areas  to  absorb  increased  electricity  pro¬ 
duction,  and  other  considerations  relating  to  the  need  for 
such  a  PWA  electricity  system  are  excluded  entirely  by 
PWA  in  reaching  its  decision  to  build  and  operate  such  a 
Project. 

To  induce  the  necessary  cooperation  of  municipalities 
and  other  political  subdivisions  in  the  various  states  and 
to  procure  their  consent  to  such  Federal  Public  Works 
Projects  and  to  the  regulation  of  the  rates  of  existing  pri¬ 
vately  owned  utilities  by  PWA  in  accordance  with  the  afore¬ 
said  plan,  PWA,  by  advertising  and  other  newspaper  pub¬ 
licity  and  by  circulars  and  direct  statements  made  to 
16  municipalities  by  authorized  agents,  has  represented 
that  it  would  authorize  and  direct  the  construction,  as 
Federal  Public  Works  Projects,  of  electricity  generating  and 
distributing  systems,  to  become  the  property  of  such  munic¬ 
ipalities.  The  representations  have  been  that:  thirty  per¬ 
cent  of  the  cost  of  the  Project  would  be  an  outright  gift, 
the  balance  of  the  cost  to  be  repaid  to  PWA,  if  at  all,  out  of 
the  revenue  of  the  system;  and  that  thus  no  risk  would  be 
incurred  by  the  municipality.  More  recently,  purporting  to 
act  under  the  terms  of  the  Emergency  Relief  Appropriation 
Act  of  1935,  such  representations  have  been  liberalized  to 
increase  the  proffered  gift  to  forty-five  per  cent  of  the  cost 
of  the  project,  and  in  many  cases  even  more,  j 

In  the  State  of  Texas  and  in  the  region  served  by  plain¬ 
tiff,  authorized  agents  of  PWA  have  been  carrying  on  with 
particular  vigor  a  drive  to  induce  municipalities  to  permit 
PWA  to  institute  such  Federal  Projects  in  order  to  com¬ 
pete  with  and  supersede  the  facilities  of  existing  privately 
owned  utilities  including  this  plaintiff.  The  liberalization 
in  the  amount  of  the  outright  gifts  to  such  municipalities 

3— 6581a 
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has  been  stressed  as  an  inducement  in  this  drive.  When 
the  municipality  consents  to  such  a  project  and  PWA  de¬ 
cides  to  threaten  existing  utilities  with  its  consummation, 
a  so-called  loan  and  grant  arrangement  is  entered  into 
similar  to  the  so-called  arrangements  between  PWA  and 
the  Cities  of  Post,  Littlefield  and  Flainview  hereinafter 
described.  Such  an  arrangement  constitutes  a  pretense 
and  sham  in  that  it  does  not  in  fact  provide  for  a  loan  but 
merely  for  the  possible  recapture  of  a  part  of  the  cost  of 
such  projects  out  of  the  earnings  thereof  and  imposes  no 
obligations  upon  said  municipalities  and  confers  no 
authority  upon  them  in  the  construction  thereof,  all  as  more 
specifically  hereinafter  set  forth. 

All  the  acts  of  the  defendants  hereinafter  in  this  Bill  of 
Complaint  complained  of  are  done  or  threatened  in  pur¬ 
suance  of  the  plan  hereinbefore  alleged. 

17  Paragraph  XIV. 

In  recent  weeks  the  PWA  entered  into  negotiations  with 
the  aforesaid  Cities  looking  to  the  construction  of  Federal 
Public  Works  Projects  as  hereinafter  described. 

While  the  procedure  pursued  by  PWA,  defendant  Ickes 
and  his  agents  in  deciding  to  carry  out  such  projects  does 
not  provide  for  a  hearing  from  those  whose  property  and 
rights  will  be  injured  or  destroyed  through  the  authoriza¬ 
tion  and  construction  of  such  projects,  plaintiff  requested 
and  sought  a  hearing  before  PWA  relative  to  the  proposed 
projects.  Plaintiff  has,  however,  constantly  been  denied 
the  privilege  of  such  hearing.  Nevertheless,  plaintiff  filed 
with  PWA  a  written  protest  against  the  approval  of  the 
projects  for  said  Cities.  Such  protest  set  out  in  substance 
the  facts  heretofore  and  hereafter  alleged  in  this  bill. 
There  is  no  further  board,  agency  or  official  of  the  United 
States  to  whom  plaintiff  may  apply  to  prevent  the  consum¬ 
mation  of  the  projects  in  said  towns.  Consequently,  plain¬ 
tiff  has  exhausted  all  administrative  remedies  which  it 
could  possibly  have  to  prevent  such  action. 

Notwithstanding  plaintiff’s  protests  of  the  proposed 
projects,  plaintiff  is  informed,  believes,  and  so  alleges  that 
such  protests  were  given  no  consideration  whatsoever  by 
PWA,  but  that  PWA  considered  only  whether  plaintiff’s 
rates  in  said  Cities  for  its  said  service  were  higher  than 
PWA  considered  4 ‘desirable”,  according  to  its  arbitrary 
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and  vaguely  formulated  criteria  as  heretofore  indicated. 
Thereupon,  PWA  having  determined  that  plaintiff’s  rates 
were  too  high  and  plaintiff  having  failed  to  reduce  its  rates 
to  a  level  deemed  by  PWA  to  be  appropriate^  PWA  ap¬ 
proved  such  projects  and,  for  the  sole  purpose'  of  driving 
down  plaintiff’s  rates  in  said  Cities  to  the  point  desired  by 
PWA  and  if  possible  to  destroy  plaintiff’s  business  in  said 
Cities  and  to  supersede  plaintiff  with  the  PWA  electricity 
systems,  allotted  for  each  project  the  estimated  cost 
18  thereof,  in  the  sum  hereinafter  stated,  of  which 
amounts  forty-five  percent  in  each  case  is  to  consti¬ 
tute  an  outright  gift  and  contribution  by  PWA,  'the  balance 
to  be  repaid  if  at  all  from  the  earnings  of  said  systems. 

j 

Paragraph  XV. 

i 

The  Federal  Public  Works  Project  proposed  for  the  City 
of  Post  is  an  individual,  diesel  engine-operated,  electricity 
generating  and  distribution  plant  to  cost  $154,051.17, 
wherewith  to  furnish  said  City  and  its  inhabitants  with 
electric  service,  the  same  in  character,  and  intended  to 
serve  the  same  parties  as  that  now  and  heretofore  fur¬ 
nished  by  plaintiff  within  Post,  and  as  would  hereafter 
otherwise  be  furnished  by  plaintiff,  and  also  a  transmis¬ 
sion  line  to  furnish  electric  current  to  the  inhabitants  of 
the  towns  of  Close  City  and  Southland,  in  both  of  which 
said  last  named  towns  this  plaintiff  is  now  engaged  in  the 
furnishing  of  electric  service.  All  negotiations;  with  refer¬ 
ence  thereto  between  the  City  and  PWA  were:  had  out  of 
the  presence  of  this  plaintiff,  and  all  information  with  ref¬ 
erence  thereto  has,  at  the  direction  of  PWA,  been  kept 
secret  from  this  plaintiff. 

The  Federal  Public  Works  Project  proposed  for  the 
City  of  Littlefield  is  an  individual,  diesel  engine-operated, 
electricity  generating  and  distribution  plant  to  cost  $126,- 
361.24,  wherewith  to  furnish  said  City  and  its:  inhabitants 
with  electric  service,  the  same  in  character,  and  intended 
to  serve  the  same  parties  as  that  now  and  heretofore  fur¬ 
nished  by  plaintiff  within  Littlefield,  and  as  would  here¬ 
after  otherwise  be  furnished  by  plaintiff.  All  negotiations 
with  reference  thereto  between  the  City  and  PWA  were 
conducted  out  of  the  presence  of  plaintiff  and  itd  representa¬ 
tives,  and  all  matters  with  reference  thereto  have,  at  the 
direction  of  PWA,  been  kept  secret  from  this  plaintiff. 
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The  Federal  Public  Works  Project  proposed  for  the  City 
of  Plainview  is  a  standpipe,  the  drilling  of  water  wells  and 
the  purchase  and  installation  of  pumps,  electric 

19  motors  and  electric  generating  engines,  at  the  cost 
of  more  than  $150,000.00,  wherewith  to  furnish  to 

said  City  and  its  inhabitants  a  supply  of  crater.  The  water 

service -which  it  is  proposed  to  furnish  with  said  plant  is 

the  same  in  character  as  that  now  furnished  to  the  Citv  of 

•» 

Plainview  by  this  plaintiff  under  its  water  pumping  con¬ 
tract  heretofore  referred  to.  All  such  negotiations  with 
reference  thereto  have  been  conducted  out  of  the  presence 
of  plaintiff  and  its  representatives.  This  plaintiff  has  made 
request  on  the  City  of  Plainview  and  its  officers  for  in¬ 
formation  as  to  the  said  application  and  its  contents,  but 
the  said  City,  at  the  direction  of  PWA,  has  refused  to  give 
such  information  or  to  furnish  this  plaintiff  with  any  infor¬ 
mation  with  reference  thereto. 

By  reason  of  said  secrecy  this  plaintiff  is  unable  to  allege 
more  specifically  the  details  of  the  said  proposed  projects 
and  the  negotiations  relating  thereto. 

Paragraph  XVI. 

Plaintiff  is  informed,  believes,  and  so  alleges  that  the 
aforesaid  Cities,  induced  and  persuaded  by  the  large  gifts 
of  funds  offered  by  PWA  for  said  projects  and  by  the 
representations  made  to  said  cities  by  PWA  in  substance 
as  alleged  in  Paragraph  XIII  hereof,  will  accept  and  enter 
into  the  arrangements  with  PWA  hereinafter  more  par¬ 
ticularly  described  and  will  acquiesce  in,  and  connive  and 
cooperate  with  the  PWA  plan  of  injuring  and  destroying 
plaintiff’s  business  in  said  Cities.  They  will  permit  PWA 
to  determine  the  rates  to  be  charged  by  such  systems,  which 
PWA  will  proceed  to  do,  pursuant  to  its  plan  as  described 
in  Paragraph  XIII,  in  order  to  reduce  rates  of  electricity 
service  in  said  Cities  and  injure  plaintiff  as  aforesaid. 

Paragraph  XVII. 

Plaintiff  is  informed  and  believes  and  so  alleges  that  the 
aforesaid  plan  to  construct  the  said  electricity  systems  as 
Federal  Public  Works  Projects  in  said  Cities  for  the 

20  purposes  and  objects  hereinbefore  alleged  will  im¬ 
mediately  be  carried  out  by  PWA  and  the  defend- 
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ants  herein,  unless  restrained,  under  the  following  ar¬ 
rangements  : 

The  defendant  Ickes,  acting  for  PWA,  will  make  offers 
to  or  enter  into  pretended  loan  and  grant  agreements  with 
each  of  the  said  Cities  (if  he  has  not  already  done  so)  which 
in  effect  will  provide  that  the  defendant  Ick6s  and  his 
agents  shall  construct  said  projects  in  said  jOities  and 
finance  said  construction  by  granting  outright  to!  said  Cities 
forty-five  percent  of  the  cost  of  labor  and  materials  em¬ 
ployed  in  the  construction  of  such  systems,  and  by  pre¬ 
tended  lending  to  said  Cities,  by  pretended  purchase  of 
their  bonds,  to  be  used  for  such  financing  and  construction, 
the  difference  between  the  amount  of  such  grants  and  the 
amounts  heretofore  alleged  as  the  estimated  cost  of  such 
projects.  Such  grants  will  be  pure  gifts  or  bounties,  de¬ 
signed  solely  to  induce  the  cities  to  enter  into  such  arrange¬ 
ments  and  to  insure  the  accomplishment  of  the  wishes  of 
PWA  and  these  defendants  with  respect  to  the  establish¬ 
ment  of  municipal  facilities  competing  with  and  supersed¬ 
ing  the  plaintiff.  Such  offer  or  undertaking  on  :the  part  of 
PWA  will,  in  each  case,  be  (or  is)  conditioned  upon  the  City 
agreeing  to  or  performing  substantially  the  following  con¬ 
ditions  :  Said  funds  will  be  made  available  to  them  upon 
requisition  only  in  such  amounts  as  defendant  Ickes  deems 
sufficient  from  time  to  time,  and  shall  in  no  event  be  avail¬ 
able  beyond  the  amount  which  in  the  judgment  of  defendant 
Ickes  is  needed  to  complete  the  projects ;  the  proceeds  of  the 
“loans”  and  grants  shall  be  deposited  by  the  Cities  in  such 
banks  as  defendant  Ickes  chooses;  such  proceeds  shall  be 
expended  by  the  cities  only  as  defendant  Ickes  consents; 
all  details  of  plans,  drawings,  construction  contracts,  engi¬ 
neering,  supervision,  inspection,  etc.,  shall  be  according  to 
the  will  of  defendant  Ickes;  all  work  on  the  projects  shall 
be  done  under  the  regulation  of  defendant  Ickes;  no  con¬ 
tractor  or  subcontractor  shall  bid  for  or  work  upon 
21  such  projects  without  the  approval  of  defendant 
Ickes;  all  contractors  and  subcontractors  shall  be 
equipped  with  bonds  and  insurance  as  defendant  Ickes  de¬ 
sires  ;  said  Cities  shall  engage  in  such  litigation  as  defend¬ 
ant  Ickes  deems  advisable  with  respect  to  irregularities,  or 
defects,  or  illegalities  in  the  bonds;  defendant;  Ickes  may 
cancel  the  agreements  with  the  Cities  at  any  time  he  wishes, 
if  in  his  opinion  said  Cities  have  unreasonably  delayed  in 
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carrying  out  any  of  their  duties ;  the  aforesaid  funds  shall 
be  available  to  the  Cities  only  subject  to  the  power  of  de¬ 
fendant  Ickes  to  withhold  them  if  he  deems  the  Cities’ 
budgetary  situations  to  be  unsatisfactory,  or  if  he  is  not 
satisfied  that  the  Cities  have  complied  with  all  provisions 
of  the  agreements ;  and  in  other  respects  the  will  of  defend¬ 
ant  Ickes  shall  control  the  Cities’  actions,  even  to  the  extent 
of  the  naming  of  the  projects,  and  such  projects  shall  in 
fact  be  named  “  Federal  Public  Works  Project  No.  — .”  It 
is  further  a  part  of  said  arrangements  that  the  defendant 
Ickes,  or  his  agents,  will  be  permitted  to  fix,  and  from  time 
to  time  to  change,  minimum  rates  of  pay  and  maximum 
hours  for  all  persons  employed  on  such  construction,  to  en¬ 
force  employment  preferences  in  favor  of  ex-service  men 
and  others,  to  designate  agencies  through  which  workmen 
may  be  employed,  to  direct  the  use  of  human  labor  in  place 
of  machinery,  to  require  disclosure  to  PWA  of  all  informa¬ 
tion  which  PWA  may  desire  with  respect  to  such  construc¬ 
tion  work,  to  require  that  all  the  disputes  between  the  Cities 
and  the  contractors  or  subcontractors,  and  all  labor  dis¬ 
putes  arising  in  connection  with  the  construction,  shall  be 
submitted  to  the  Board  of  Labor  Review  or  other  agency  of 
PWA  for  final  determination,  and  in  other  ways  to  regulate 
the  construction  of  such  distribution  systems.  It  is  a  part 
of  said  arrangements  that  the  Cities  shall  undertake  to  ob¬ 
tain  any  other  funds  deemed  by  defendant  Ickes  necessary 
to  complete  each  such  plant  and  system,  in  the  manner  and 
from  sources  prescribed  by  defendant  Ickes ;  that  the 
22  Cities  of  Post  and  Littlefield,  respectively,  will  be  re¬ 
quired  to  operate  their  said  proposed  plants  and 
systems  upon  completion  and  furnish  electricity  to  con¬ 
sumers  now  being  served  by  plaintiff,  and  to  charge  rates 
satisfactory  to  the  said  Ickes,  and  to  pay  from  the  general 
funds  of  the  respective  Cities,  at  current  selling  rate  sched¬ 
ules,  for  all  energy  used  by  the  respective  Cities  them¬ 
selves  ;  that  the  City  of  Plainview  will  be  required  to  oper¬ 
ate  its  water  plant  and  system  upon  completion,  and  to 
charge  rates  for  water  service  satisfactory  to  the  defendant 
Ickes,  and  to  pay  from  the  general  funds  of  the  City,  at 
current  selling  rate  schedules,  for  all  water  used  by  the  City 
itself ;  that  each  City  will  be  required  to  grant  to  FWA  and 
its  assigns  a  franchise  for  a  period  of  not  less  than  fifteen 
years  to  use  and  occupy  public  thoroughfares  and  grounds 
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of  said  City  for,  respectively,  furnishing  electric  service  to 
said  Cities  of  Post  and  Littlefield  and  the  operation  of  said 
Plainview  water  system  in  the  event  said  Cities  respectively 
are  unable  to  repay  the  pretended  loan  out  of  the  earnings 
of  the  project  with  the  rates  thereof  fixed  by  tho  defendant 
Ickes  as  aforesaid;  and  in  other  ways  that  said  Cities  shall 
submit  to  the  will  and  regulation  of  defendant;  Ickes  with 
respect  to  the  operation  of  such  systems.  The  said  pre¬ 
tended  bonds  to  be  issued  by  each  City,  through  the  pur¬ 
chase  of  which  the  pretended  loans  from  PWA  are  to  be 
made,  are  not  general  obligations  of  the  City,  but  it  is  ex¬ 
pressly  understood  and  agreed  between  each  City  and  PWA 
that  said  bonds  shall  not  constitute  an  indebtedness  of  said 
City  within  the  -meaning  of  any  provision  or  limitation  of 
the  laws  of  Texas  and  shall  never  impose  a  pecuniary  lia¬ 
bility  upon  said  City  or  charge  against  its  general  credit. 
Said  pretended  bonds  are  payable  solely  from  the  revenue 
to  be  derived  from  said  Project  after  provision  for  the  cost 
of  operation  and  maintenance. 

23  Paragraph  XVIII.  \ 

Plantiff  is  informed  and  believes,  and  so  alleges,  that 
the  proposed  municipal  light  plants  and  systems  in  the 
Cities  of  Post  and  Littlefield  will  be  equipped  to  serve  ap¬ 
proximately  sixty-five  per  cent  of  the  present  demand  for 
electricity  within  said  respective  City.  On  the  basis  of  past 
experience  in  cases  of  competing  municipal  andi  private  fa¬ 
cilities,  each  proposed  plant  and  system  will  actually  serve 
about  half  of  the  present  demand  of  consumers  within  the 
City.  Both  the  City  of  Post  and  the  City  of  Littlefield  have 
entered  into  contracts  with  plaintiff,  each  of  which  con¬ 
tracts  are  now  in  full  force  and  effect  and  have  approxi¬ 
mately  fifteen  years  yet  to  run,  whereby  plaintiff  has  agreed 
to  furnish  and  each  of  said  Cities  has  agreed  to  accept  and 
pay  for  at  rates  in  each  of  said  contracts  provided  all  the 
electricity  by  each  of  said  Cities  required  for  the  lighting 
of  the  streets  of  said  respective  Cities  and  for  all  other 
municipal  purposes.  The  potential  demand  of  said  Cities 
of  Post  and  Littlefield  and  their  inhabitants,  and  the  in¬ 
habitants  of  the  communities  proposed  to  be  served  by  the 
City  of  Post  outside  of  the  town  of  Post,  are  insufficient  to 
support  two  electric  utilities  in  each  of  said  towns.  Even 
if  each  of  said  systems  should  charge  the  rates  now  being 
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charged  by  plaintiff,  and  even  if  by  the  end  of  two  years 
each  of  said  systems  have  acquired  as  much  as  sixty  per 
cent  of  the  business  within  said  respective  Cities,  the  said 
plants  will  be  unable  to  pay  from  plant  revenues  the  op¬ 
erating  costs,  the  principal  and  interest  on  the  pretended 
loans  from  PWA,  and  the  necessary  sums  to  preserve 
and  replace  the  respective  plants  as  they  wear  out.  On  the 
contrary,  said  revenues  will  fail  in  each  of  said  Cities  by 
many  thousands  of  dollars  to  pay  such  charges  during  the 
first  twenty  years  of  the  life  of  such  municipal  systems, 
and  neither  of  said  municipal  plants  and  systems  will  be 
self-liquidating. 

The  City  of  Plainview  at  present  is  securing  water 
24  from  this  plaintiff  under  said  contract  at  a  very  low 
rate.  No  material  increase  in  the  consumption  of  water 
in  the  City  may  be  expected  or  anticipated.  The  cost  of  op¬ 
eration  of  the  proposed  water  pumping  system,  the  amount 
necessary  to  pay  interest  and  sinking  fund  upon  the  pre¬ 
tended  loan  therefor,  and  the  cost  of  replacement  and  re¬ 
pair  of  said  pumping  machinery  and  electrical  equipment 
will  be  greatly  in  excess  of  the  sums  now  and  heretofore 
paid  by  the  City  of  Plainview  to  this  plaintiff  for  such  vrater 
service.  The  City  of  Plainview  will  lose  large  sums  of 
money  by  reason  of  the  fact  that  it  can  procure  its  water 
more  cheaply  from  this  plaintiff  under  its  said  contract  than 
it  possibly  can  by  drilling  its  own  wells  and  installing  its 
own  pumping  machinery,  and  said  proposed  addition  to  its 
said  water  system  will  not  be  self -liquidating. 

Pargaraph  XIX. 

Plaintiff  is  further  informed  and  believes,  and  so  alleges, 
that  the  Cities  of  Post  and  Littlefield,  with  the  knowledge 
of  PWA  and  at  the  instigation  and  urging  of  agents  of 
PWA,  propose  unlawfully  to  breach  the  contracts  for 
street  lighting  which  each  said  City  has  with  plaintiff,  as 
alleged  in  Paragraph  XVIII,  which  contracts  have  as  yet 
approximately  fifteen  years  to  run  and  which  are  of  great 
value  to  plaintiff,  and  to  use  the  systems  built  by  PWA  as 
aforesaid  in  order  to  furnish  themselves  with  electricity 
for  lighting  their  streets  in  violation  of  their  said  contracts 
with  plaintiff. 

Plaintiff  is  likewise  informed  and  believes,  and  so  al¬ 
leges,  that  the  City  of  Plainview,  with  the  knowledge  of 
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PWA  and  at  the  instigation  and  urging  of  agents  of  PWA, 
proposes  unlawfully  to  breach  its  said  contract  |with  plain¬ 
tiff  whereby  plaintiff  furnishes  electricity  and  water  for 
the  water  system  of  said  City,  as  alleged  in  Paragraph  VI, 
which  contract  has  as  yet  twelve  years  to  run,  with  no 
option  on  the  part  of  said  City  to  terminate  it!  until  after 
March,  1937,  and  which  contract  is  of  gr^at  value  to 

25  plaintiff,  and  immediately  to  use  the  system  built  by 
PWA  as  aforesaid  in  order  to  furnish  j  itself  with 

electricity  and  water  for  its  water  system  in  violation  of 
its  said  contract  with  plaintiff.  j 

Paragraph  XX. 

The  threatened  action  of  the  defendants  herein  pursuant 
to  the  aforesaid  arrangements  with  the  said  Cities  is  null 
and  void  and  without  warrant  in  law,  and  the  j  defendants 
are  wholly  without  authority  to  perform  any  of  the  acts 
which  said  arrangements  contemplate  to  be  performed  by 
them,  as  herein  alleged  because :  i 

(1)  Section  202  of  Title  II  of  the  National  Industrial  Re¬ 
covery  Act  provides  that  the  Administrator  shall  prepare  a 
comprehensive  program  of  public  works.  Section  203  pro¬ 
vides  that  the  Administrator  may  construct,  finance,  or  aid 
in  the  construction  or  financing  of  any  public  works  project 
“included  in  the  program  prepared  pursuant:  to  Section 
202.”  PWA  has  announced  that  allotments  are  being  and 
will  be  made  before  such  a  comprehensive  program  is  pre¬ 
pared.  In  line  with  this  policy  allotments  have  been  made 
in  the  absence  of  the  preparation  of  such  program,  no  such 
program  has  ever  been  prepared,  the  allotments  herein  and 
the  action  of  the  defendants  in  financing  and  constructing 
the  proposed  plants  and  systems  are  beii%  performed  in 
the  absence  of  the  preparation  of  such  a  program,  and  the 
projects  herein  alleged  for  the  Cities  of  Post,  Littlefield 
and  Plainview  have  never  been  included  in  any  such  pro¬ 
gram.  The  only  “program”  ever  prepared  is  the  sum  of 
the  particular  projects  which  PWA  has  determined  to  carry 
out ;  this  is  not  the  preparation  of  a  program  under  Section 
202,  but  is  a  mere  catalogue  of  action  taken.  ; 

(2)  The  proposed  loans  to  the  Cities  of  Post,  Littlefield 
and  Plainview  are  in  violation  of  the  requirement  of 

26  Section  203  of  the  National  Industrial  Recovery  Act 
as  extended  that  such  loans  by  the  United  States  be 
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reasonably  secured.  Such  loans  are  not  and  cannot  be  rea- 

V 

sonably  secured,  because  the  bonds  of  the  Cities,  on  the 
faith  of  which  said  loans  are  to  be  made,  are  payable  only 
from  earnings  of  the  proposed  projects,  which  will  be 
wholly  insufficient  therefor,  and  furthermore  are  null  and 
void  because  based  upon  undertakings  of  the  Cities  which 
violate  the  law  of  the  State  of  Texas,  and  any  payment  for 
them  by  the  defendants  is  unauthorized  by  the  National  In¬ 
dustrial  Recovery  Act  as  extended: 

(a)  The  said  Cities,  and  each  of  them,  have  surrendered 
to  PWA  and  defendant  Ickes  all  power  and  discretion  with 
.respect  to  plans  and  specifications  for  such  plant  and  sys¬ 
tem,  the  acceptance  and  rejection  of  bids,  the  content  and 
form  of  construction  and  other  contracts,  etc.,  contrary  to 
Section  17,  Article  I  and  Articles  II  and  III  of  the  Consti¬ 
tution  of  the  State  of  Texas;  contrary  to  Texas  Revised 
Civil  Statutes,  1925,  Title  28,  and  contrary  to  Texas  Re¬ 
vised  Civil  Statutes,  1925,  Article  2368-a. 

(b)  The  said  Cities,  and  each  of  them,  surrendered  all 
power  and  discretion  to  PWA  and  defendant  Ickes  with 
respect  to  the  deposit,  disposition  and  disbursement  of  the 
funds  for  the  construction  of  such  plant  and  system,  with 
respect  to  the  character  of  material,  labor  and  contractors 
to  be  employed,  with  respect  to  the  manner  and  form  of 
such  construction,  and  so  will  be  prevented  from  obtaining 
bids  which  will  enable  said  respective  Cities  absolutely  to 
determine  who  are  the  lowest  responsible  bidders,  and  from 
accepting  such  bids,  contrary  to  those  provisions  of  the 
Constitution  of  the  State  of  Texas  and  of  its  statutes  set 
forth  in  sub-paragraph  (a)  above,  and  to  Texas  Revised 
Civil  Statutes,  1925,  Articles  2559-2566. 

(c)  The  said  Cities,  and  each  of  them  have  sur- 
27  rendered  to  PWA  and  defendant  Ickes  the  power  to 
change  and  increase  the  cost  of  such  construction 
work  during  the  course  of  construction  after  the  letting 
and  even  the  part  performance,  of  contracts,  contrary  to 
those  parts  of  the  Constitution  of  the  State  of  Texas  and 
of.  its  statutes  set  forth  in  sub-paragraph  (a)  above,  and 
particularly  in  violation  of  Section  53,  Article  III  of  said 
Constitution. 

(d)  The  said  Cities,  and  each  of  them,  have  surrendered 
to  PWA  and  the  Board  of  Labor  Review  the  power  to  de- 
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termine  and  finally  to  settle  all  issues  and  controversies 
arising  between  the  City  and  any  contractor,  with  respect 
to  charged  economic  conditions  during  the  performance  of 
any  contract,  and  to  determine  and  finally  to  settle  all  labor 
controversies,  contrary  to  those  parts  of  the  Constitution 
of  the  State  of  Texas  and  its  statutes  set  forth  in  sub-para¬ 
graph  (a)  above,  and  particularly  in  violation;  of  Section 
53  of  Article  III  of  said  Constitution.  ; 

(e)  The  said  Cities,  and  each  of  them,  have  surrendered 
their  discretion  to  make  charges  against  the  Revenue  de¬ 
rived  from  the  operation  of  such  plant  and  system,  to  pro¬ 
vide  for  depreciation,  retirements  and  replacements  of  de¬ 
preciable  parts  thereof,  and  to  preserve  the  integrity  and 
operating  efficiency  of  such  plant  and  system,  contrary  to 
those  parts  of  the  Constitution  of  the  State  of  Texas  and 
of  its  statutes  set  forth  in  sub-paragraph  (a);  above  and 
particularly  in  violation  of  Texas  Revised  Civil  Statutes, 
1925,  Article  1113. 

(f)  The  said  Cities,  and  each  of  them,  have  Surrendered 
to  PWA  and  defendant  Ickes  the  power  to  fix  rates  for  elec¬ 
tric  energy  and  service  and  water  service  furnished  by  such 
respective  plants  and  systems,  contrary  to  those  parts  of 
the  Constitution  of  the  State  of  Texas  and  of  its  statutes  set 
forth  in  sub-paragraph  (a)  above,  and  particularly  in  vio¬ 
lation  of  Texas  Revised  Civil  Statutes,  1925,  Article 

'  i  7 

1113. 

i 

28  (g)  In  other  ways  the  said  Cities,  aind  each  of 

them,  have  surrendered  to  these  defendants  their  non¬ 
delegable  powers,  in  violation  of  the  laws  of  Texas;  and 
further  their  agents  will  by  the  contemplated  operation  of 
the  project  violate  Article  1638  of  the  Texas  Penal  Code. 

(3)  The  projects  herein  complained  of  are  not  authorized 
by  Section  203  of  the  National  Industrial  Recovery  Act  or 
the  Emergency  Relief  Appropriation  Act  of  1935  because 
said  projects  are  not  reasonably  designed  or!  capable  of 
increasing  employment  quickly  or  relieving  unemployment.  . 
Plaintiff  is  informed  and  believes,  and  so  alleges,  that  of 
such  unemployment  as  exists  in  the  Cities  of  Post,  Little¬ 
field  and  Plainview  or  vicinity  there  is  virtually  none  among 
persons  who  can  be  employed  on  projects  of  this  sort.  The 
projects  will  require  almost  altogether  skilled  workmen 
of  whom  there  are  only  a  very  small  number  available  un- 
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employed.  The  projects  in  fact  have  no  reasonable  rela¬ 
tion  to  the  unemployment  situation  in  either  of  said  Cities, 
or  their  vicinity.  Moreover  such  projects  will  inevitably 
cause  permanent  unemployment  of  many,  and  perhaps 
eventually  all,  of  those  now  in  plaintiff’s  employ. 

(4)  Said  projects  are.  not  authorized  by  Section  202  of 
the  National  Industrial  Recovery  Act  as  extended,  because 
said  section,  by  particularly  enumerating,  in  the  list  of 
Public  Works  for  which  public  moneys  might  be  lent  and 
granted,  “development  of  water  power”  and  “transmission 
of  electrical  energy,”  has  excluded  projects  such  as  the 
proposed  Post  and  Littlefield  diesel  engine-operated  gen¬ 
erating  plant.  No  other  provision  of  said  section  author¬ 
izes  a  municipal  generating  and  distributing  plant  of  such 
sort.  Furthermore  the  authority  to  make  a  grant,  such  as 
that  contemplated,  expired  on  June  18,  1935,  by  virtue  of 
Section  201  (d)  of  said  Act,  which  authority  is  not  extended 

by  the  foresaid  Emergency  Relief  Appropriation  Act 
29  of  1935.  Nor  does  such  Act  of  1935  authorize  a 

project  of  this  type;  and  even  if  it  did,  such  a  project 
must  at  least  be  self-liquidating.  These  projects  will  not, 
as  heretofore  alleged,  be  self-liquidating.  Furthermore  the 
purported  loan  herein  is  in  no  sense  a  loan,  but  is  itself, 
in  whole  or  in  greater  part,  a  grant  and  gift;  for  it  can 
never  be  repaid  due  to  the  incapacity  of  said  projects  to 
earn  their  way  and  due  to  the  invalidity  of  the  respective 
Cities’  obligations  as  hereinbefore  alleged. 

(5)  Said  projects  are  not  authorized  by  Title  II  of  the 
National  Industrial  Recoverv  Act  or  the  Emergency  Relief 
Appropriation  Act  of  1935  because  they  are  wholly  use¬ 
less  and  wasteful,  in  that  they  duplicate  plaintiff’s  exist¬ 
ing,  adequate,  reasonable  and  satisfactory  systems,  and  be¬ 
cause  they  are  uneconomic  and  foolish  in  that  independent 
systems  such  as  those  contemplated  cannot  be  maintained 
save  at  rates  far  above  those  now  charged,  if  at  all,  due 
to  the  small  number  of  possible  customers.  The  projects 
can  result  only  in  disastrous  rate  wars,  destructive  of 
both  plaintiff’s  facilities  and  the  projects  themselves.  The 
small  demand  in  said  Cities  of  Post  and  Littlefield  can,  as 
heretofore  alleged,  support  only  one  utility.  The  addi¬ 
tional  projects  will  be  not  only  useless  but  predatory ;  their 
effect  will  be  to  decrease,  instead  of  to  promote  the  fullest 
possible  utilization  of  the  present  productive  capacity  of 
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the  electrical  industry,  and  particularly  that  portion  of  the 
industry  carried  on  by  plaintiff. 

(6)  Said  projects  are  not  authorized  by  Title  II  of  the 
National  Industrial  Recovery  Act  or  the  Emergency  Re¬ 
lief  Appropriation  Act  of  1935  because  the  undertakings 
exacted  from  the  respective  Cities  by  PWA  and  defendant 
Ickes  and  the  proposed  construction  and  operation  of  the 
respective  plants  and  systems  will  violate  the  law  of  the 
State  of  Texas.  Such  undertakings  constitute !  an  unlaw¬ 
ful  delegation  to  foreign  agents,  these  defendants,  of  the 

obligations  of  said  respective  Cities  under  the  law 
30  of  Texas  as  alleged  in  Sub-paragraph  (2)  hereof, 

and  otherwise.  Moreover,  the  City  of  Rost  is  not 
authorized  by  the  statutes  of  Texas  to  construct  transmis¬ 
sion  lines  for  service  beyond  its  limits,  in  the  City  of  South¬ 
land  and  town  of  Close  City,  as  contemplated  by  PWA 
under  its  arrangement  with  said  City  of  Post.  Finally,  the 
law  of  the  State  of  Texas  is  violated  in  that  the  grant  and 
loan  by  PWA  is,  for  reasons  heretofore  and  hereafter  set 
out,  invalid,  and  therefore  the  said  Cities  will  be  obligated 
immediately  to  refund  to  PWA  the  amount  of  j  the  grants 
and  loans  so  illegally  made  and  accepted  by  them,  re¬ 
spectively,  and  the  said  Cities  will  thereby  become  in¬ 
debted  to  PWA,  in  violation  of  statutory  provisions  of  the 
State  of  Texas  with  respect  to  the  manner  and  amounts  of 
indebtedness  which  may  be  legally  incurred  by  the  said 
Cities. 

(7)  Said  projects  are  without  warrant  in  said  National 
Industrial  Recovery  Act  or  the  Emergency  Relief  Appro¬ 
priation  Act  of  1935  or  in  any  law  of  or  in  the  (Constitution 
of  the  United  States,  but  the  action  of  the  defendants  in 
furthering  said  projects  is  in  violation  of  the  Tenth  Amend¬ 
ment  to  the  Constitution  of  the  United  States,  because : 

(a)  Said  projects  are  undertaken  by  the  defendants  solely 
for  the  express  purpose  of  and  pursuant  to  a  publicly  an¬ 
nounced  policy  of  controlling  and  lowering  electricity  rates 
within  each  State  of  the  United  States,  as  heretofore  al¬ 
leged.  Specifically,  the  projects  threatened,  as  herein  al¬ 
leged,  are  designed  solely  to  afford  the  water  system  of  the 
City  of  Plainview  and  consumers  within  the  Cities  of  Post 
and  Littlefield  with  electricity  rates  at  levels :  deemed  by 
defendant  Ickes  and  PWA  to  be  u  socially  desirable.  ’  ’  Such 
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action  will  in  no  manner  affect  interstate  commerce;  its 
effect  is  confined  altogether  to  the  inhabitants  of  said  Cities, 
wholly  within  the  State  of  Texas. 

(b)  Said  projects  are  undertaken  by  the  defendants  solely 
for  the  purpose  of  furthering  a  policy  of  public  own- 

31  ership  of  electricity  systems  within  each  State  of  the 
United  States,  and  specifically  are  designed  merely  to 

afford  said  Cities  an  opportunity  to  erect  municipally  owned 
electricity  systems  to  serve  as  a  “yardstick”  for  the  demon¬ 
stration  of  conceptions  of  “social  planning”  and  rate  regu¬ 
lation  entertained  by  PWA  and  defendant  Ickes  and  will 
in  no  manner  affect  interstate  commerce;  its  effect  is  con¬ 
fined  altogether  to  the  inhabitants  of  the  said  respective 
Cities,  whollv  within  the  State  of  Texas. 

(c)  Said  projects,  at  Post,  Littlefield  and  Plainview,  are 
to  be  constructed  and  operated  under  the  absolute  direction 
and  control  of  the  defendants,  even  to  its  most  minute  de¬ 
tails,  in  matters  having  no  relation  to  interstate  commerce, 
and  in  a  manner  constituting  usurpation  of  the  local  author¬ 
ity  of  the  said  respective  Cities  and  assumption  of  control 
over  their  own  affairs. 

(8)  In  so  far  as  said  National  Industrial  Recovery  Act 
or  the  Emergency  Relief  Appropriation  Act  of  1935  pur¬ 
ports  to  confer  upon  said  defendants,  as  officers  of  the 
United  States,  power  to  do  any  of  the  acts  herein  com¬ 
plained  of,  said  acts  and  said  purported  power  are  void  and 
without  warrant  in  the  Constitution  of  the  United  States, 
but  are  in  violation  of  the  Tenth  Amendment  thereof  for 
the  reasons  hereinabove  in  sub-paragraph  (7)  alleged,  and 
are  further  in  violation  of  the  Constitution  because : 

(a)  Neither  Title  II  of  said  National  Industrial  Recov¬ 
ery  Act  nor  the  Emergency  Relief  Appropriation  Act  of 
1935  indicates  any  adequate  legislative  standard  to  guide 
the  officers  charged  with  the  administration  of  said  Acts, 
but  on  the  contrary  seek  to  delegate  legislative  power  to 
the  President  and  to  such  administrative  officers  in  viola¬ 
tion  of  Article  I,  Section  1 ;  Article  I,  Section  8,  Clauses  1, 
2  and  18;  and  Article  II,  Section  1  of  the  Constitution. 

(b)  The  funds  of  the  United  States  available  and  to  be 
used  for  the  purpose  of  said  Acts  and  the  projects  herein 

are  borrowed  funds.  Article  I,  Section  8,  Clause  2, 

32  of  the  Constitution,  which  grants  to  Congress  power 
to  borrow  money,  confers  no  authority  to  expend 
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such  borrowed  funds,  nor  is  such  authority  conferred  by 
any  other  section  of  the  Constitution,  for  the  purpose  or 
in  the  manner  herein  alleged.  Nor  does  Article  I,  Section 
8,  Clause  1,  of  the  Constitution  which  grants  to  Congress 
power  to  collect  taxes  confer  authority  to  expend  funds 
so  raised  for  the  purpose  or  in  the  manner  herein  alleged. 
Furthermore,  said  projects  will  not  promote  the  general 
welfare  of  the  United  States,  but  are  exclusively  for  the 
local  and  private  welfare  of  the  consumers  of  electricity  in 
said  Cities.  Said  projects  will,  if  anything,  be  to  the  gen¬ 
eral  detriment  of  the  United  States  by  reason  of  creating  an 
unnecessary  and  wasteful  duplication  of  electricity  distrib¬ 
uting  facilities  and  water  supply,  and  causing ;  unemploy¬ 
ment  and  loss  of  invested  capital.  Such  secondary  or  inci¬ 
dental  benefit,  if  any,  as  might  result  from  the  manufacture, 
sale,  assembly  and  installation  of  wires,  cables,  transform¬ 
ers,  etc.,  would  be  incidental,  remote  and  contingent,  depend;- 
ing  upon  the  intermediate  conduct  of  manufacturers  and 
sellers  of  such  articles  and  of  those  who  contract  for  their 
installation,  and  the  expenditure  of  funds  for  such  purpose 
would  be  merely  for  the  private  gain  and  profit  of  such 
manufacturers,  sellers  and  contractors. 

(c)  Neither  Title  II  of  said  National  Industrial  Recov¬ 
ery  Act  nor  the  Emergency  Relief  Appropriation  Act  of 
1935,  nor  any  administrative  regulation  or  procedure  fol¬ 
lowed  by  PWA  or  the  defendants  in  administering  said 
Acts  provides  for  any  method  whereby  persons  whose 
rights  will  be  injured  and  whose  property  will  be  taken  by 
action  of  the  defendants  may  be  given  an  opportunity  for 
full  and  adequate  hearing;  nor  has  this  plaintiff  been  af¬ 
forded  any  such  opportunity,  although  the  defendants 
herein  threaten  to  take  its  property  by  virtue  of  unlawful 
and  destructive  competition  and  the  threat  thereof. 
33  Such  denial  of  a  hearing  constitutes  a  violation  of 
the  due  process  clause  of  the  Fifth  Amendment  of 
the  Constitution. 

Paragraph  XXI. 

Action  by  these  defendants  carrying  out  said  arrange¬ 
ment  with  said  respective  Cities  will  aid  and  abet  the  said 
Cities,  and  each  of  them,  in  violating  the  law  and  Constitu¬ 
tion  of  the  State  of  Texas,  as  herein  more  particularly 
alleged  in  Paragraph  XX,  sub-paragraphs  (2:)  and  (6), 
and  will  therefore  be  unlawful  and  void. 
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Paragraph  XXII. 

Plaintiff  is  informed  and  believes,  and  therefore  alleges, 
that  the  said  respective  Cities  and  the  said  defendants 
herein  are,  in  accordance  with  the  aforesaid  unlawful  ar¬ 
rangements  between  PWA  and  each  of  said  Cities,  com¬ 
bining  and  conspiring  together  to  consummate  their  joint 
projects  of  constructing  and  operating  said  electricity  plant 
and  distributing  systems  and  water  supply  system  and  to 
injure  the  plaintiff,  as  hereinabove  alleged,  and  will,  unless 
restrained  by  this  Court,  immediately  proceed  so  to  do. 
Pursuant  to  such  combination  and  conspiracy,  PWA  and 
defendant  Ickes  have  entered  into  or  are  about  to  enter 
into  the  aforesaid  pretended  agreement  with  each  of  said 
Cities  or  to  make  the  said  offer  and  to  carrv  out  the  other 
details  of  said  arrangement.  Said  Cities,  and  each  of  them, 
will  immediately  present  to  defendant  Ickes,  or  one  or  more 
of  the  defendants,  officers  of  PWA,  or  their  agents,  initial 
requisitions  of  money  to  be  furnished  pursuant  to  said 
arrangement  and  said  defendants,  or  one  of  them,  will, 
unless  restrained  by  this  Court,  make  such  funds  available 
for  the  construction  of  said  project  by  withdrawing  such 
funds  from  the  Treasury  of  the  United  States  and  paying 
out  such  funds  as  provided  in  said  arrangement,  and  will  im¬ 
mediately  direct  and  proceed  with  said  construction 
34  in  pursuance  of  said  unlawful  plan  and  arrangement 
to  construct  and  operate  such  projects  with  the  co¬ 
operation  of  said  Cities.  Each  and  all  of  the  foregoing 
threatened  acts  of  said  defendants  will  result  in  immediate 
and  irreparable  injury,  loss  and  damage  to  plaintiff,  as 
hereinafter  more  specifically  alleged. 

Paragraph  XXIII. 

If  the  defendants,  or  any  of  them,  shall  carry  out  the 
provisions  of  the  said  arrangements  with  the  Cities  of  Post 
and  Littlefield,  or  do  any  or  all  of  the  acts  threatened  by 
them  as  hereinbefore  alleged,  the  property  right  of  plaintiff 
to  enjoy  its  franchise  free  from  injurious  competition 
brought  about  by  unlawful  means  and  to  conduct  its  busi¬ 
ness  and  charge  rates  free  from  interference  and  domina¬ 
tion  by  any  agency  of  the  federal  government  will  immedi¬ 
ately  be  invaded  and  destroyed ;  the  property  right  of  plain¬ 
tiff  in  its  contracts  to  supply  electricity  to  the  said  Cities 
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and  to  receive  the  contract  price  therefor  will  be  destroyed 
by  the  continuing  inducement  of  the  said  Cities!  by  agents 
of  PWA  to  breach  said  contracts ;  the  value  of  the  franchise 
and  business  of  plaintiff  in  said  respective  Cities: and  of  the 
tangible  and  intangible  property  acquired  and  used  therein, 
and  of  the  private  funds  invested  and  risked  therein,  repre¬ 
sented  by  the  capital  stock  and  bonds  of  plaintiff,  will  im¬ 
mediately  be  greatly  damaged  and  impaired,  and  may  finally 
be  rendered  utterly  worthless.  It  will  immediately  be  im¬ 
possible  for  plaintiff  to  obtain  new  customers  or  to  in¬ 
crease  the  consumption  of  electricity  by  its  present  custom¬ 
ers,  but,  on  the  contrary,  plaintiff  will  immediately  lose 
great  numbers  of  its  customers  and  must  engage  in  a  de¬ 
structive  rate  war  with  the  danger  of  being  forced  alto¬ 
gether  to  retire  from  business;  furthermore,  by  reason  of 
said  unlawful  projects,  it  will  be  impossible  for  plaintiff  to 
sell  or  otherwise  to  dispose  of  its  business  and  property 
save  as  junk  and  waste.  If  the  defendants,  or  any 
35  of  them,  shall  carry  out  the  provisions  qf  the  said 
arrangements  with  the  City  of  Plainview^  or  do  any 
or  all  of  the  acts  threatened  by  them,  as  hereinbefore  al¬ 
leged,  the  contract  right  of  plaintiff  herein  to  furnish  and 
supply  vrater  to  the  City  of  Plainview  and  to  demand  com¬ 
pensation  therefor  according  to  the  provisions  of  said  con¬ 
tract  will  immediately  be  invaded  and  destroyed,  and  the 
value  of  the  said  contract  and  of  the  tangible  and  intangible 
property  acquired  and  used  therein,  and  of  the  private 
funds  invested  and  risked  therein,  represented  by  the  capi¬ 
tal  stock  and  bonds  of  plaintiff,  will  immediately  be  greatly 
damaged  and  impaired  and  may  finally  be  rendered  utterly 
worthless.  It  will  be  impossible  for  plaintiff  to  find  any 
sale  of  or  use  for  the  large  quantities  produced  by  the  wells 
which  it  has  drilled  at  great  expense  to  furnish  water  to  the 
City  of  Plainview  under  its  contract,  but  said  wells  will 
become  practically  and  wholly  worthless  and  the  investment 
therein  will  be  utterly  destroyed.  The  plaintiff  as  a  tax¬ 
payer  to  the  United  States  will  be  specially  injured  as  in 
this  paragraph  set  forth,  and  will  have  been  and  in  the 
future  will  be  subjected  to  a  deprivation  of  its  property  by 
taxation  for  a  purpose  vrithout  warrant  in  law  or  in  the 
Constitution  and  in  violation  thereof.  The  plaintiff’s  right 
as  a  taxpayer  to  said  Cities,  that  its  municipal  corporations 
shall  not  be  forced  to  violate  the  law  of  the  State  of  Texas, 
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and  shall  not  enter  into  and  be  forced  to  carry  out  relation¬ 
ships  with  others,  specifically  these  defendants  and  PWA, 
who  are  without  authority  to  enter  into  such  relationships, 
will  be  violated.  By  reason  of  all  the  foregoing  allegations, 
the  plaintiff,  through  unlawful  interference  with,  injury  to, 
and  deprivation  of  its  franchise,  through  unlawful  depriva¬ 
tion  of  its  property  by  taxation,  and  through  unlawful  de¬ 
privation  and  violation  of  its  right  that  the  municipalities 
shall  not  be  forced  to  violate  the  law  of  Texas  and  shall  not 
enter  into  and  be  forced  to  carry  out  relationships 
36  with  others  who  are  unauthorized  to  enter  into  them, 
will  suffer  loss  of  its  property  without  that  due 
process  of  law  guaranteed  it  by  the  Fifth  Amendment  and 
the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  and  such  injury  and  deprivation  will  con¬ 
stitute  an  immediate  and  irreparable  loss,  for  which  it  has, 
and  can  have  no  adequate  remedy  at  law. 

Paragraph  XXV. 

In  so  far  as  plaintiff  sues  as  a  taxpayer  of  the  United 
States,  of  the  State  of  Texas,  of  the  Counties  of  Garza, 
Lamb  and  Hale,  or  their  subdivisions,  or  of  the  Cities  of 
Post,  Littlefield  and  Plainview,  it  sues  for  all  those  persons 
similarly  situated. 

Paragraph  XXVI. 

The  said  Cities  of  Post,  Littlefield  and  Plainview  and  the 
members  of  their  governing  bodies  are  not  made  parties  de¬ 
fendant  hereto  because  they  are  without  the  jurisdiction  of 
this  Court,  and  service  of  process  cannot  be  had  upon  them 
in  the  District  of  Columbia. 

Paragraph  XXVTI. 

Plaintiff  alleges  that  it  is  futile  to  ask  the  said  respective 
Cities  to  rescind  their  respective  unlawful  arrangements 
with  defendant  Ickes  and  PWA ;  plaintiff  has  protested  to 
said  respective  Cities  against  such  arrangements,  but  the 
said  Cities  persist  in  their  determination  to  consummate 
the  said  arrangements  and  the  projects. 

Paragraph  XXVIII. 

The  Said  respective  Cities  have  each,  as  hereinbefore  al¬ 
leged,  announced  their  intention  to  join  with  the  defend- 
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ants  as  officers  of  the  PWA  in  the  immediate  consummation 
of  the  said  projects,  and  plaintiff  is  informed  and  believes, 
and  therefore  alleges,  that  unless  the  defendants  are  im¬ 
mediately  restrained  from  doing  so,  they  \yill  at  once 

37  perform  the  acts  heretofore  alleged  herein;  plain¬ 
tiff  is  further  informed  and  believes,  and  therefore 

alleges,  that  the  giving  of  notice  of  applicatioii  for  a  re¬ 
straining  order  would  precipitate  said  unlawful  acts  and 
that  said  acts  would  do  all  the  mischief  complained  of  by 
the  plaintiff  herein  and  would  result  in  immediate  and  ir¬ 
reparable  injury,  loss  and  damage  to  the  plaintiff,  whereas 
restraint  of  the  doing  thereof  until  disposition  of  plaintiff’s 
application  for  a  temporary  injunction  has  been  made 
would  result  in  no  detriment  or  injury  to  the  defendants. 

Wherefore,  the  premises  considered,  the  plaintiff  prays : 

j 

(1)  That  process  issue  against  the  defendants  requiring 

them  to  answer  this  bill  (but  not  under  oath  or  affirmation, 
the  benefit  whereof  is  hereby  expressly  waived  by  the 
plaintiff).  j 

(2)  That  this  Court  grant  plaintiff  a  temporary  restrain¬ 
ing  order  against  defendants,  and  each  of  them,  enjoining 
each  and  all  the  defendants,  their  officers,  agents  and  all 
persons  acting  in  the  aid  of  said  defendants  and  their  suc¬ 
cessors  in  office,  from  doing  any  act  or  thing  to  carry  out 
any  of  the  provisions  of  said  unlawful  arrangement  with 
said  respective  Cities  and  each  of  them,  and  from,  in  any 
manner,  aiding  in  the  construction,  or  from  financing  the 
construction  of  said  electricity  generating  and  distribut¬ 
ing  system  in  said  Cities  of  Post  and  Littlefield,  and  said 
■water  supply  and  pumping  system  in  the  City  of  Plain- 
view;  and,  more  specifically,  from  entering  into  aav  ar¬ 
rangement  or  agreement  with  the  Cities  of  Post!  and  Little¬ 
field,  and  either  of  them,  for  the  purpose  of  constructing  or 
financing  the  construction  of  said  electricity  plant  and 
system  in  said  respective  Cities,  and  with  the  City  of  Plain- 
view  for  the  constructing  or  financing  of  said  water  sup¬ 
ply  and  pumping  system,  and  from  honoring  any  requisi¬ 
tion  and  from  transferring,  lending,  giving  or  disbursing  to 
the  said  Cities,  and  either  of  them,  any  funds  whatsoever 
for  said  respective  purposes,  and  from  taking  any  step 

whatever  designed  to  aid  or  facilitate  the  financing 

38  or  construction  of  said  respective  plants  and  sys¬ 
tems;  such  restraining  order  to  be  effective  only 
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until  the  matter  of  plaintiff’s  application  for  preliminary 
injunction  shall  be  disposed  of. 

(3)  That  after  notice  and  hearing,  the  Court  enter  a  pre¬ 
liminary  injunction  to  the  same  effect. 

(4)  And  that  upon  final  hearing,  this  Court  enter  a  final 
order  and  decree  to  the  same  effect. 

(5)  And  for  such  other  and  further  relief  as  to  the  Court 
mav  seem  meet. 

TEXAS  UTILITIES  COMPANY, 
By  L.  N.  BOISEN, 

President. 

EDWARD  B.  BURLING, 

SPENCER  GORDON, 

HOWARD  C.  WESTWOOD, 

Solicitors  for  the  Plaintiff. 

39  New  York, 

New  York,  ss: 

L.  N.  Boisen,  being  duly  sworn,  deposes  and  says  that  he 
is  President  of  Texas  Utilities  Company,  a  corporation  or¬ 
ganized  under  the  laws  of  the  State  of  Texas,  the  plaintiff 
named  in  the  above  entitled  cause,  that  he  has  authoritv  to 
make  this  affidavit  in  behalf  of  said  corporation,  that  he 
has  read  the  foregoing  original  bill  of  complaint  by  him 
subscribed  and  knows  the  contents  thereof  and  that  the 
statements  therein  made  are  true  to  his  own  knowledge 
except  as  to  the  matters  therein  stated  to  be  alleged  upon 

information  and  belief  and  as  to  those  matters  he  verily 

* 

believes  the  statements  to  be  true. 

L.  N.  BOISEN. 

Subscribed  and  sworn  to  before  me  this  17th  day  of  Oc¬ 
tober,  1935. 

[Seal,  Edward  D.  Chambers,  Notary  Public.] 

EDWARD  D.  CHAMBERS, 

Notary  Public. 

Kings  Co.  Clerk’s  No.  450,  Reg.  No.  7096. 

N.  Y.  Co.  Clerk’s  No.  181,  Reg.  No.  7C98. 

Commission  expires  March  30,  1937. 
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40  Order  Dismissing  Amended  Bill  of  Complaint. 

Filed  October  17,  1935. 

#  #  #  *  #  *  |  * 

This  cause  came  on  to  be  heard  on  the  defendants’  mo¬ 
tion  to  dismiss  the  bill  of  complaint  for  want  of  equity,  and 
the  plaintiff  having  waived  notice  of  said  motion  and  hav¬ 
ing  been  granted  in  open  court  leave  to  file  an  amended 
bill  of  complaint,  and  the  amended  bill  of  complaint  having 
been  filed  and  the  parties  having  agreed  that  the  said  mo¬ 
tion  to  dismiss  should  stand  as  to  all  the  defendants  against 
the  amended  bill  of  complaint,  and  this  Court  having 

41  heard  the  arguments  of  the  parties  thereon,  and 
being  fully  advised  in  the  premises, 

Now,  therefore,  on  motion  of  the  defendants,;  it  is  this 
17th  day  of  October,  1935,  ! 

Adjudged,  ordered  and  decreed  that  the  motion  of  the 
defendants  to  dismiss  the  amended  bill  of  complaint  be  and 
the  same  is  hereby  granted ;  and  it  is  further 

Adjudged,  ordered  and  decreed  that  the  amended  bill  of 
complaint  herein  be  and  the  same  is  hereby  dismissed ;  and 
it  is  further 

Adjudged,  ordered  and  decreed  that  the  rul6  to  show 
cause  why  a  preliminary  injunction  should  not  be  granted, 
heretofore  made  in  this  cause,  is  vacated. 

i 

Presented  by: 

ALEXANDER  HOLTZOFF, 

'  i 

Special  Assistant  to  the  Attorney  General. 

No  objection  as  to  form. 

DEAN  ACHESON, 

Attorney  for  Plaintiff . 

JESSE  C.  ADKINS, 

i  Justice. 

From  the  foregoing  decree  the  plaintiff,  by  its  attorney, 
in  open  court,  notes  an  appeal  to  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia,  and  the  cost  bond 
on  appeal  is  hereby  fixed  at  One  Hundred  Dollars  ($100), 
or  in  lieu  thereof  a  cash  deposit  of  Fifty  Dollars  ($50). 

JESSE  C.  ADKINS, 

Justice. 
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42  Order  for  Injunction. 

Filed  October  17,  1935. 

####**# 

This  cause  having  come  on  to  be  heard  on  the  defend¬ 
ants’  motion  to  dismiss  the  amended  bill  of  complaint 
herein,  and  the  said  motion  having  been  granted  and  the 
amended  bill  of  complaint  having  been  dismissed,  and  a 
decree  entered,  and  the  plaintiff  having  in  open  court  noted 
an  appeal  from  such  decree,  thereupon  in  open  court  the 
plaintiff  moved  the  Court  to  issue  an  injunction  during  the 
pendency  of  the  appeal  to  restrain  the  defendants  from 
doing  any  of  the  acts  alleged  in  the  said  amended  bill  of 
complaint  to  be  threatened  by  said  defendants,  and  the 
defendants  having  replied  that  the  injunction  prayed 

43  for  by  the  plaintiff  was  too  broad  in  its  terms,  and 
the  Court  having  heard  the  arguments  of  the  parties 

and  being  fully  advised  in  the  premises, 

Now,  therefore,  it  is  this  17th  day  of  October,  1935, 
ordered  that  during  the  pendency  of  the  aforesaid  appeal 
the  defendants,  Harold  L.  Ickes,  Administrator  of  the  Fed¬ 
eral  Emergency  Administration  of  Public  Works;  Horatio 
B.  Hackett,  Assistant  Administrator  thereof ;  J.  J.  Madi- 
gan,  Acting  Executive  thereof ;  F.  E.  Schnepfe,  Director  of 
Projects  Division  thereof;  Henry  Morgenthau,  Jr.,  Secre¬ 
tary  of  the  Treasury  of  the  United  States;  W.  A.  Julian, 
Treasurer  of  the  United  States,  and  Guy  Allen,  Chief  Dis¬ 
bursing  Officer,  Disbursements  Division  of  the  Treasury 
of  the  United  States,  and  each  of  them,  their  agents  and  all 
persons  acting  in  aid  of  them  and  their  successors  in  office, 
be,  and  they  are  hereby,  restrained  from  constructing  or 
in  any  manner  aiding  in  the  construction  of  an  electricity 
generating  and  distributing  systems  in  the  municipalities 
of  Post  or  Littlefield,  State  of  Texas,  or  of  any  electricity 
distributing  systems  supplemental  thereto,  or  to  either 
thereof  in  territory  adjacent  thereto,  or  to  either  thereof, 
or  of  a  water  or  water  pumping  system  in  or  adjacent  to 
the  municipality  of  Plainview,  State  of  Texas,  or  from 
transferring,  lending,  giving  or  distributing  to  the  said 
municipalities,  or  any  of  them,  any  funds  whatsoever  of 
the  United  States  for  the  purpose  of  constructing  or  financ- 
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ing  the  construction  by  the  said  muncipalities,  or  any  of 
them,  of  electricity  generating  or  distributing  systems,  or 
of  a  water  or  water  pumping  system,  and  from  doing  any 
act  or  thing  for  the  purpose  of  effecting  or  bringing 

44  about  the  transfer,  loan,  or  disbursement  to  said 
municipalities,  or  any  of  them,  of  any  funds  whatso¬ 
ever  for  the  said  purposes,  or  any  of  them ;  provided  that 
nothing  in  this  order  contained  shall  be  construed  to  re- 
strain  said  defendants,  or  their  agents,  pending  this  appeal 
from  negotiating  and  entering  into  new  contracts  with  said 
municipalities,  or  any  of  them  terminating  any  existing 
agreements  with  said  municipalities  or  any  of  them  and 
from  making  any  new  offer  to  said  municipalities  lor  any  of 
them;  and  provided  further  the  plaintiff,  Texa^  Utilities 
Company,  file  herein  an  undertaking  in  the  suip  of  Five 
Thousand  Dollars  ($5,000),  with  a  surety  to  be  approved 
by  this  Court,  and  conditioned  upon  the  payment  of  such 
costs  and  damages  as  may  be  incurred  or  suffered  by  any  of 
said  defendants  who  may  be  found  to  have  been  wrongfully 
enjoined  or  restrained  hereby. 

By  the  Court. 

JESSE  C.  ADKINS, 

Justice. 

i 

Memoranda. 

October  18,  1935. — Bond  ($5,000)  injunction — approved 
and  filed. 

October  19,  1935. — $50  deposit  in  lieu  of  cost  bond. 

• 

i 

j 

45  Assignment  of  Errors. 

i 

Filed  October  21,  1935.  ! 

#  #  *  *  *  *  # 

i 

Now  comes  the  plaintiff,  and  in  its  capacity  as  the  owner 
of  an  electricity  business  with  appendant  franchise  rights 
in  the  Cities  of  Post  and  Littlefield,  Texas,  and  of  a  con¬ 
tract  to  furnish  water  pumping  service  to  the  City!  of  Plain- 
view,  Texas,  and  as  a  taxpayer  of  the  United  States,  as  a 
taxpayer  of  the  Cities  of  Post,  Littlefield  and  Plainview, 
and  of  the  counties  of  Garza,  Lamb  and  Hale,  and  of  the 
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State  of  Texas,  and  assigns  as  error  the  action  of  the  Court 
in  the  following  matters : 

1.  The  Court  erred  in  sustaining  the  motion  of  the  de¬ 
fendants  to  dismiss  the  amended  bill  of  complaint. 

2.  The  Court  erred  in  dismissing  the  amended  bill  of 
complaint. 

EDWARD  B.  BURLING, 
DEAN  G.  ACHESON, 
SPENCER  GORDON, 

H.  C.  WESTWOOD, 

Attorneys  for  Plaintiff. 

Received  a  copy  of  the  foregoing  assignment  of  errors 
this  19  day  of  October,  1935. 

ALEXANDER  HOLTZOFF, 
Special  Assistant  to  the  Attorney  General. 

46  Designation  of  Record. 

Filed  October  21, 1935. 

####### 

The  Clerk  will  please  prepare  the  record  on  appeal  in 
the  aboVe  entitled  cause  and  include  therein  the  following: 

1.  Memorandum :  Bill  of  complaint,  filed  October  1,  1935. 

2.  Memorandum:  Temporary  restraining  order.  Bond 
approved  October  4, 1935. 

3.  Motion  to  dismiss  bill  of  complaint,  filed  October  14, 
1935,  in  full. 

4.  Amended  bill  of  complaint,  filed  October  17,  1935,  in 
full,  and  fiat. 

5.  Final  decree  entered  October  17,  1935,  in  full,  includ¬ 
ing  notation  of  appeal  and  order  fixing  cost  bond  on  ap¬ 
peal. 

6.  Order  of  October  17,  1935,  for  injunction  pending  ap¬ 
peal,  in  full. 

7.  Memorandum:  Injunction  bond  approved. 

8.  Memorandum  of  deposit  of  Fifty  Dollars 
($50.00)  in  lieu  of  bond  on  appeal. 
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9.  Assignment  of  errors. 

10.  This  designation. 

EDWARD  B.  BURLING, 

DEAN  G.  ACHESON, ! 

SPENCER  GORDON,! 

H.  C.  WESTWOOD,  j 

Attorneys  for  Plaintiff . 

The  defendants  have  no  additional  designations 

ALEXANDER  HOLTZOFF, 
Special  Assistant  to  the  Attorney  General. 

48  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia,  ss: 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  hereby  certify  the  foregoing 
pages,  numbered  from  1  to  47,  both  inclusive,  to  be  a  true 
and  correct  transcript  of  the  record,  according  to  directions 
of  counsel  herein  filed,  copy  of  which  is  made  part  of  this 
transcript,  in  cause  No.  59629  in  Equity,  wherein  Texas 
Utilities  Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Texas,  is  Plaintiff  and  Har¬ 
old  L.  Ickes,  Administrator  of  the  Federal  Emergency  Ad¬ 
ministration  of  Public  Works,  et  al.,  are  Defendants,  as  the 
same  remains  upon  the  files  and  of  record  in  said  Court. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  23rd  day  of  October,  1935. 

[Seal  Supreme  Court  of  the  District  of  Columbia.] 

FRANK  E.  CUNNINGHAM, 

i  Clerk , 

By  CHAS.  B.  COFLIN, 

Assistant  Clerk. 

i 

Endorsed  on  cover:  District  of  Columbia  Supreme 
Court.  No.  6581.  Texas  Utilities  Company,  etc.,  Appellant, 
vs.  Harold  L.  Ickes,  Administrator,  et  al.  United  States 
Court  of  Appeals  for  the  District  of  Columbia,  j  Filed  Oct. 
24,  1935.  Henry  W.  Hodges,  Clerk. 
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State  of  Texas,  and  assigns  as  error  the  action  of  the  Court 
in  the  following  matters : 

1.  The  Court  erred  in  sustaining  the  motion  of  the  de¬ 
fendants  to  dismiss  the  amended  bill  of  complaint. 

! 

2.  The  Court  erred  in  dismissing  the  amended  bill  of 
complaint. 

EDWARD  B.  BURLING, 
DEAN  G.  ACHESON, 
SPENCER  GORDON, 

H.  C.  WESTWOOD, 

Attorneys  for  Plaintiff. 

Received  a  copy  of  the  foregoing  assignment  of  errors 
this  19  day  of  October,  1935. 

ALEXANDER  HOLTZOFF, 
Special  Assistant  to  the  Attorney  General. 

46  Designation  of  Record. 

Filed  October  21, 1935. 

####### 


The  Clerk  will  please  prepare  the  record  on  appeal  in 
the  above  entitled  cause  and  include  therein  the  following: 

1.  Memorandum:  Bill  of  complaint,  filed  October  1,  1935. 

2.  Memorandum:  Temporary  restraining  order.  Bond 
approved  October  4,  1935. 

3.  Motion  to  dismiss  bill  of  complaint,  filed  October  14, 
1935,  in  full. 

4.  Amended  bill  of  complaint,  filed  October  17,  1935,  in 
full,  and  fiat. 

5.  Final  decree  entered  October  17,  1935,  in  full,  includ¬ 
ing  notation  of  appeal  and  order  fixing  cost  bond  on  ap¬ 
peal. 

6.  Order  of  October  17,  1935,  for  injunction  pending  ap¬ 
peal,  in  full. 

7.  Memorandum :  Injunction  bond  approved. 

8.  Memorandum  of  deposit  of  Fifty  Dollars 
($50.00)  in  lieu  of  bond  on  appeal. 


47 


HAROLD  L.  ICKES,  ADM’r,  ET  AL. 
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9.  Assignment  of  errors. 

10.  This  designation. 

EDWARD  B.  BURLING, 
DEAN  G.  ACHESON,  i 
SPENCER  GORDON,! 

H.  C.  WESTWOOD,  j 

Attorneys  for  Plaintiff. 

The  defendants  have  no  additional  designation] 

ALEXANDER  HOLTZOFF, 
Special  Assistant  to  the  Attorney  General. 

48  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia ,  ss:  \ 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  hereby  certify  the  foregoing 
pages,  numbered  from  1  to  47,  both  inclusive,  to1  be  a  true 
and  correct  transcript  of  the  record,  according  to  directions 
of  counsel  herein  filed,  copy  of  which  is  made  part  of  this 
transcript,  in  cause  No.  59629  in  Equity,  wherein  Texas 
Utilities  Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Texas,  is  Plaintiff  j  and  Har¬ 
old  L.  Ickes,  Administrator  of  the  Federal  Emergency  Ad¬ 
ministration  of  Public  Works,  et  al.,  are  Defendants,  as  the 
same  remains  upon  the  files  and  of  record  in  said  Court. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  23rd  day  of  October,  1935. 

[Seal  Supreme  Court  of  the  District  of  Colutnbia.] 

FRANK  E.  CUNNINGHAM, 

Clerk , 

By  CHAS.  B.  COFLIN, 

Assistant  Clerk. 

Endorsed  on  cover:  District  of  Columbia  Supreme 
Court.  No.  6581.  Texas  Utilities  Company,  etc.,  Appellant, 
vs.  Harold  L.  Ickes,  Administrator,  et  al.  United  States 
Court  of  Appeals  for  the  District  of  Columbia.  Filed  Oct. 
24,  1935.  Henry  W.  Hodges,  Clerk. 
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Ko.  6579 


of  Appeals 

4  -  for  the  Sj^isCrrct  of  Colurabia  ^:  -j; 


Texas  Utilities  Company,  appellant 


Haroed  Tu  Ickes,  Adhixistbatqr  of  the  Fedttial 
Emergency  Admixjsxratiox  of  Public  Works, 

ET  AL.,  APPELLEES 


MOTION 


In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  : 

No.  6579 

Texas  Utilities  Company,  appellant 

v .  | 

Harold  L.  Ickes,  Administrator  of  the  Federal 
Emergency  Administration  of  Public  Works, 
et  al.,  appellees 


MOTION 


Now  come  the  appellees  and  respectfully  show  to 
this  Court: 


I 


That  the  decree,  entered  herein  in  the  Supreme 
Court  of  the  District  of  Columbia,  on  October  15, 
1935,  and  from  which  the  present  appeal  was  taken, 
dismissed  the  bill  of  complaint  on  the  ground  of 
insufficiency  and  on  other  similar  grounds.  The 
suit  was  brought  to  enjoin  the  defendants  from  ad¬ 
vancing  Public  Works  Administration  funds  to  the 
City  of  Plainview,  Texas,  for  the  purpose  of  con¬ 
structing  an  electric  power  plant. 

i 

For  several  weeks  last  past  the  City  has  been 
negotiating  with  the  Public  Works  Administration, 

(i) 
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and  said  negotiations  culminated  on  November  18,. 
1935,  in  an  offer  the  terms  of  which  are  vitally  and 
substantially  different  than  is  alleged  in  the  bill  of 
complaint.  Thus  the  pleadings  do  not  now  repre¬ 
sent  an  actually  existing  controversy  between  the 
parties,  and  it  would  be  futile  and  useless  to  con¬ 
tinue  the  litigation  on  the  basis  of  them. 

The  facts  relative  to  the  above  are  as  follows: 
On  or  about  August  17,  1935,  the  Administrator 
and  said  city  of  Plainview  executed  a  loan  and 
grant  agreement,  a  copy  of  which  is  hereto  attached, 
made  a  part  hereof  and  marked  Exhibit  1,  which 
was  in  existence  at  the  time  when  the  bill  was  filed 
by  the  appellant.  After  the  decree  was  entered  on 
October  15, 1935,  in  this  cause  in  the  Supreme  Court 
of  the  District  of  Columbia,  and  while  this  case 
was  pending  on  appeal,  on  or  about  November  18, 
1935,  the  Administrator  and  the  said  City  of  Plain- 
view  entered  into  an  agreement  terminating  the 
former  agreement  and  all  other  understandings  and 
agreements,  if  any,  between  the  parties  to  that 
agreement  relating  to  subject  matter  thereof.  A 
true  copy  of  said  terminating  agreement  is  attached 
hereto,  made  a  part  hereof,  and  marked  Exhibit 
2.  On  December  4,  1935,  there  was  delivered  to 
said  city  by  the  Administrator  an  offer  to  purchase 
certain  of  the  bonds  of  said  city  and  to  make  a  grant 
to  said  city  of  Plainview,  a  true  copy  of  which 
offer  is  also  attached  hereto,  made  a  part  hereof,, 
and  marked  Exhibit  3. 
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Wherefore,  and  for  the  reasons  set  forth  in  the 
annexed  memorandum,  the  appellees  move  that  the 
cause  be  remanded  to  the  District  Court  with  leave 
to  the  parties  to  amend  their  pleadings  in  accord¬ 
ance  with  the  facts  above  set  forth  and  for  a  trial 
or  other  disposition  of  the  cause  on  such  amended 
pleadings. 

i 

James  W.  Morris, 

Assistant  Attorney  General . 

Alexander  Holtzoff,  ; 

Special  Assistant  to  the  Attorney  General. 

John  W.  Scott, 

Special  Assistant  to  the  Attorney  General. 

Jerome  K  Frank, 

Counsel  for  the  Federal  Emergency 
Administration  of  Public  Works . 

i 

i 


i 
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EXHIBIT  I 


LOAN  AND  GRANT  AGREEMENT  BETWEEN  THE  CITY  OF 
PLAINVTEW,  HALE  COUNTY,  TEXAS,  AND  THE  UNITED 
STATES  OF  AMERICA 

P.  W.  A.  Docket  No.  8021 

1.  Purpose  of  Agreement. — Subject  to  the  terms 
and  conditions  of  this  Agreement,  the  United 
States  of  America  (herein  called  the  “Govern¬ 
ment”)  will,  by  loan  and  grant  not  exceeding  in 
the  aggregate  the  sum  of  $423,346  (herein  called 
the  “Allotment”)  aid  the  City  of  Plainview, 
Hale  County,  Texas  (herein  called  the  “Bor¬ 
rower”)  in  financing  a  project  (herein  called  the 
“Project”)  consisting  substantially  of  a  Diesel 
electric  generating  plant  and  distribution  system, 
including  street  lighting  (the  Project  together  with 
all  improvements  and  extensions  thereto  and  re¬ 
placements  thereof  subsequently  constructed  or  ac¬ 
quired  being  herein  called  the  “System”)  ;  all  pur¬ 
suant  to  the  Borrower’s  application  (herein  called 
the  “Application”),  P.  W.  A.  Docket  No.  8021, 
Title  II,  of  the  National  Industrial  Recoverv  Act 
(herein  called  the  “Act”)  and  the  Constitution  and 
Statutes  of  the  State  of  Texas  (herein  called  the 
“State”). 

2.  Amount  and  Method  of  Making  Loan. — The 
Borrower  will  sell  and  the  Government  will  buy, 
at  the  principal  amount  thereof  plus  accrued  inter¬ 
est,  $328,000  aggregate  principal  amount  of  coupon 
bonds  (herein  called  the  “Bonds”)  of  the  descrip¬ 
tion  outlined  below  or  such  other  description  as 
may  be  satisfactory  to  the  Borrower  and  to  the 
Federal  Emergency  Administrator  of  Public 
Works  (herein  called  the  “Administrator”),  bear- 

(4) 
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in g  interest  at  the  rate  of  4  percent  per  apnum, 
payable  semiannually  from  date  until  maturity  and 
bearing  covenants  as  to  transferability  satisfactory 
to  the  Administrator,  less  such  amount  of  the 
Bonds,  if  any,  as  the  Borrower  may  sell  to'  pur¬ 
chasers  other  than  the  Government. 

( a )  Date. — June  1, 1935.  i 

( b )  Denomination. — $1,000. 

(c)  Place  of  Payment. — At  the  office  of  the  City 
Treasurer  in  the  City  of  Plainview,  Hale  County, 
Texas ;  or,  at  the  option  of  the  holder,  at  a  bank  or 
trust  company  in  the  Borough  of  Manhattan!  City 
and  State  of  New  York. 

( d )  Registration  Privileges. — At  the  optibn  of 
the  holder  as  to  principal  only. 

(e)  Maturities. — Payable,  without  option  of 
prior  redemption,  on  June  1,  in  years  and  amounts 
as  follows : 


1937 _ $10,  000 

i  i  i  k  nnn 

1939  to  1942,  inclusive _ |  20, 000 

1943  to  1946,  inclusive _ i  25,  000 

1947  to  1949,  inclusive _ I  30,  000 

1950 _ S  33,  000 


(/)  Security. — Special  obligations  of  thei  Bor¬ 
rower  payable  as  to  both  principal  and  interest 
from  and  secured  by  an  exclusive  first  lien  op  and 
pledge  of  the  entire  revenues  of  the  System,  after 
deduction  only  of  reasonable  operation  and  main¬ 
tenance  expenses,  and  additionally  secured:  by  a 
first-lien  mortgage  on  the  real  estate  and  chattel 
property  described  in  said  mortgage  constituting 
said  System. 

3.  Amount  and  Method  of  Making  Grant.* — The 
Government  will  make  and  the  Borrower  will  ac¬ 
cept,  whether  or  not  any  or  all  of  the  Bonds  are 
sold  to  purchasers  other  than  the  Government,  a 
grant  (herein  called  the  “Grant”)  in  an  amount 
equal  to  30  per  centum  of  the  cost  of  the  labor  and 
materials  employed  upon  the  Project.  The  deter¬ 
mination  by  the  Administrator  of  the  cost  of  the 
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labor  and  materials  employed  upon  the  Project 
shall  be  conclusive.  The  Government  will  make 
part  of  the  Grant  by  payment  of  money  and  the 
remainder  of  the  Grant  by  cancellation  of  Bonds  or 
interest  coupons,  or  both.  If  all  of  the  Bonds  are 
sold  to  purchasers  other  than  the  Government,  the 
Government  will  make  the  entire  Grant  by  pay¬ 
ment  of  money.  In  no  event  shall  the  Grant, 
whether  made  partly  by  payment  of  money  and 
partly  by  cancellation,  or  wholly  by  payment  of 
money,  be  in  excess  of  $114,000. 

4.  Bond  Proceedings. — When  the  Agreement  has 
been  executed  the  Borrower  (unless  it  has  already 
done  so)  shall  promptly  take  all  proceedings  neces¬ 
sary  for  the  authorization  and  issuance  of  the 
Bonds. 

5.  Bond  and  Grant  Requisitions. — From  time  to 
time  after  the  execution  of  this  Agreement  the 
Borrower  shall  file  a  requisition  with  the  Govern¬ 
ment  requesting  the  Government  to  take  up  and 
pay  for  Bonds  or  to  make  a  payment  on  account  of 
the  Grant.  Each  requisition  shall  be  accompanied 
by  such  documents  as  may  be  requested  by  the  Ad¬ 
ministrator  (a  requisition  together  with  such  docu¬ 
ments  being  herein  collectively  called  a  “Requi¬ 
sition”). 

6.  Bond  Payments. — If  a  Requisition  request¬ 
ing  the  Government  to  take  up  and  pay  for  Bonds 
is  satisfactory  in  form  and  substance  to  the  Admin¬ 
istrator,  the  Government,  within  a  reasonable  time 
after  the  receipt  of  such  Requisition,  will  take  up 
and  pay  for  Bonds,  having  maturities  satisfactory 
to  the  Administrator,  in  such  amount  as  will  pro¬ 
vide,  in  the  judgment  of  the  Administrator,  suffi¬ 
cient  funds  for  the  construction  of  the  Project  for 
a  reasonable  period.  Payment  for  such  Bonds 
shall  be  made  at  a  Federal  Reserve  Bank  to  be 
designated  by  the  Administrator,  or  at  such  other 
place  or  places  as  the  Administrator  may  designate, 
against  delivery  by  the  Borrower  of  such  Bonds, 
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having  all  unmatured  interest  coupons  attached 
1  thereto,  together  with  such  documents  as  may  be 

requested  by  the  Administrator.  The  Government 
shall  be  under  no  obligation  to  take  up  and  pay  for 
l  Bonds  beyond  the  amount  which,  in  the  judgment 

of  the  Administrator,  is  needed  by  the  Borrower  to 
complete  the  Project. 

7.  Grant  by  Payment  of  Money. — If  a  Requisi¬ 
tion  requesting  the  Government  to  make  a  payment 
on  account  of  the  Grant  is  satisfactory  in  form  and 
substance  to  the  Administrator  the  Government 
will  pay  to  the  Borrower  at  such  place  or  places  as 
the  Administrator  may  designate  against  delivery 
by  the  Borrower  of  its  receipt  therefor,  a  sum  of 
money  equal  to  the  difference  between  the  aggre¬ 
gate  amount  previously  paid  on  account  of  the 
Grant,  and 

(a)  25  per  centum  of  the  cost  of  the  labor  and 
materials  shown  in  the  Requisition  to  have  been 
employed  upon  the  Project  if  the  Requisition  shows 
that  the  Project  has  not  been  completed,  or  j 

(b)  30  per  centum  of  the  cost  of  such  labor  and 
materials  if  the  Requisition  shows  that  the  Project 
has  been  completed  and  that  all  costs  incurred  in 
connection  therewith  have  been  determined. 

Provided,  however,  that  the  part  of  the  Grant 
made  by  payment  of  money  to  the  Borrower  shall 
not  be  in  excess  of  the  difference  between  the  Allot¬ 
ment  and  the  amount  paid  (not  including  the 
amount  paid  as  accrued  interest)  for  the  Bonds 
taken  up  by  the  Government.  The  Government 
reserves  the  right  to  make  any  part  of  the:  Grant 
by  cancellation  of  Bonds  or  interest  coupons  or 
both  rather  than  by  payment  of  money  if,  in  the 
judgment  of  the  Administrator,  the  Borrower  does 
not  need  the  money  to  pay  costs  incurred  in  con¬ 
nection  with  the  construction  of  the  Project. 

8.  Grant  by  Cancellation  of  Bonds. — If  the  Bor¬ 
rower,  within  a  reasonable  time  after  the  comple¬ 
tion  of  the  Project,  shall  have  filed  a  Requisition, 

:  satisfactory  in  form  and  substance  to  the  Admin- 
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istrator,  then  the  Government  will  cancel  such" 
Bonds  and  interest  coupons  as  may  be  selected  by 
the  Administrator  in  an  aggregate  amount  equal 
(as  nearly  as  may  be)  to  the  difference  between  30 4 
per  centum  of  the  cost  of  the  labor  and  materials 
employed  upon  the  Project  and  the  part  of  the 
Grant  made  by  payment  of  money.  The  Govern¬ 
ment  will  hold  Bonds  or  interest  coupons  for  such 
reasonable  time  in  an  amount  sufficient  to  permit 
compliance  with  provisions  of  this  Paragraph,  un¬ 
less  payment  of  such  difference  shall  have  been 
otherwise  provided  for  by  the  Government. 

9.  Grant  Advances. — At  any  time  after  the  exe¬ 
cution  of  thi$  Agreement  the  Government  may, 
upon  request  of  the  Borrower,  if  in  the  judgment 
of  the  Administrator  the  circumstances  so  war¬ 
rant,  make  advances  to  the  Borrower  on  account  of 
the  Grant,  but  such  advances  shall  not  be  in  excess 
of  30  per  centum  of  the  cost  of  the  labor  and  mate¬ 
rials  to  be  employed  upon  the  Project,  as  estimated 
by  the  Administrator. 

10.  Deposit  of  Bond  Proceeds  and  Grant;  Bond 
Fund;  Construction  Accounts. — The  Borrower 
shall  deposit  all  accrued  interest  which  it  receives 
from  the  sale  of  the  Bonds  at  the  time  of  the  pay¬ 
ment  therefor  and  any  payment  on  account  of  the 
Grant  which  may  be  made  under  the  provisions  of 
Paragraph  8  hereof  into  an  interest  and  bond  re¬ 
tirement  fund  account  (herein  called  the  “Bond 
Fund”)  promptly  upon  the  receipt  of  such  accrued 
interest  or  such  payment  on  account  of  the  Grant. 
It  will  deposit  the  remaining  proceeds  from  the 
sale  of  the  Bonds  (whether  such  Bonds  are  sold  to 
the  Government  or  other  purchasers)  and  the  part 
of  the  Grant  made  by  payment  of  money  under  the- 
provisions  of  Paragraph  7  hereof  promptly  upon 
the  receipt  of  such  proceeds  or  payments  in  a  sep¬ 
arate  account  or  accounts  (each  of  such  separate 
accounts  herein  called  a  “ Construction  Account”) 
in  a  bank  or  banks  which  are  members  of  the  Fed-* 
eral  Reserve  System  and  of  the  Federal  Deposit* 
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Insurance  Corporation  and  which  shall  be  satisfac¬ 
tory  at  all  times  to  the  Administrator. 

11.  Disbursement  of  Monies  in  Construction  Ac¬ 
counts  and  in  Bond  Fund. — The  Borrower  shall  ex¬ 
pend  the  monies  in  a  Construction  Account  only  for 
such  purposes  as  shall  have  been  previously  speci¬ 
fied  in  Requisitions  filed  with  the  Government  and 
as  shall  have  been  approved  by  the  Administrator. 
Any  monies  remaining  unexpended  in  any  Con¬ 
struction  Account  after  the  completion  of  the  Proj¬ 
ect  which  are  not  required  to  meet  obligations  in¬ 
curred  in  connection  with  the  construction  of  the 
Project  shall  either  be  paid  into  the  Bond  Fund,  or 
said  monies  shall  be  used  for  the  purchase  of  such 
of  the  Bonds  as  are  then  outstanding  at  a  price  not 
exceeding  the  principal  amount  thereof  plus  ac¬ 
crued  interest.  Any  Bonds  so  purchased  shall  be 
canceled  and  no  additional  Bonds  shall  be  issued  in 
lieu  thereof.  The  monies  in  the  Bond  Fund  shall 
be  used  solely  for  the  purpose  of  paying  interest  on 
and  principal  of  the  Bonds. 

12.  Other  Financial  Aid  from  the  Government. — 
If  the  Borrower  shall  receive  any  funds  (other  than 
those  received  under  this  Agreement)  directly  or 
indirectly  from  the  Government,  or  any  agency  or 
instrumentality  thereof,  to  aid  in  financing  the  con¬ 
struction  of  the  Project,  to  the  extent  that  such 
funds  are  so  received  the  Grant  shall  be  reduced, 
and  to  the  extent  that  such  funds  so  received  exceed 
the  part  of  the  Grant  which  would  otherwise  be 
made  by  payment  of  money,  the  aggregate  principal 
amount  of  Bonds  to  be  purchased  by  the  S  Govern¬ 
ment  shall  be  reduced. 

13.  Construction  of  Project. — Not  later  than 
upon  the  receipt  by  it  of  the  first  Bond  payment, 
the  Borrower  will  commerce,  or  cause  to|  be  com¬ 
menced,  the  construction  of  the  Project,!  and  the 
Borrower  will  thereafter  continue  such  construc¬ 
tion  or  cause  it  be  continued  to  completion  with  all 
practicable  dispatch  in  an  efficient  and  economical 
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manner,  at  a  reasonable  cost  and  in  accordance* 
with  the  provisions  of  this  Agreement,  plans,  draw¬ 
ings,  specifications,  and  construction  contracts 
which  shall  be  satisfactory  to  the  Administrator, 
and  under  such  engineering  supervision  and  in¬ 
spection  as  the  Administrator  may  require.  Ex¬ 
cept  with  the  written  consent  of  the  Administrator, 
no  materials  or  equipment  for  the  Project  shall  be 
purchased  by  the  Borrower  subject  to  any  chattel 
mortgage,  or  any  conditional  sale  or  title  retention 
agreement. 

14.  Construction  Work. — All  work  on  the  Proj¬ 
ect  shall  be  done  subject  to  the  rules  and  regula¬ 
tions  adopted  by  the  Administrator  to  carry  out  the 
purposes  and  control  the  administration  of  the  Act.. 
By  the  act  of  executing  this  Agreement  the  Bor¬ 
rower  acknowledges  receipt  of  a  copy  of  the  rules' 
and  regulations  set  out  in  Bulletin  No.  2,  Non-Fed- 
eral  Projects  revised  March  1,  1935,  entitled 
“P.  W.  A.  Requirements  as  to  Bids,  Contractors’ 
Bonds,  and  Contract,  Wage  and  Labor  Provisions 
and  General  Instructions  as  to  Applications  and 
Loans  and  Grants”,  and  covenants  that  said  rules' 
and  regulations,  with  all  blank  spaces  filled  in  as 
provided  in  said  Bulletin,  will  be  incorporated  ver¬ 
batim  in  oil  construction  contracts  for  work  on  the* 
Project.1 

15.  Force  Account . — All  construction  work  on 
the  Project  shall  be  done  under  contract,  provided, 
however,  that  if  prices  in  the  bids  are  excessive,  the 
Borrower  reserves  the  right,  anything  in  this' 
Agreement  to  the  contrary  notwithstanding,  to  ap¬ 
ply  to  the  Administrator  for  permission  to  do  all 
or  any  part  of  the  Project  on  a  force-account  basis. 

1  Particular  care  should  be  taken  by  the  Borrower  that  in 
all  construction  contracts  the  following  words  are  inserted  in 
the  blank  space  in  Paragraph  3  (a)  (1)  of  the  rules  and' 
regulations :  City  of  Plainyiew  and/or  County  of  Hale  and 
the  following  words  are  inserted  in  the  blank  space  in  Para¬ 
graph  3  (a)  (2)  of  the  rules  and  regulations:  State  of  Texas. 
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16.  Restriction  as  to  Contractors. — The  Bor¬ 
rower  shall  receive  no  bid  from  any  contractor 
nor  permit  any  contractor  to  receive  any  bid  from 
any  subcontractor,  who  has  not  signed  U.  S.  Gov¬ 
ernment  Form  No.  P.  W.  A.  61,  revised  March  1934. 

17.  Bonds  and  Insurance . — Construction  con¬ 
tracts  shall  be  supported  by  adequate  surety  or 
other  bonds  or  security  satisfactory  to  the  Admin¬ 
istrator  for  the  protection  of  the  Borrower,  br  ma¬ 
terialmen,  and  of  labor  employed  on  the  Project, 
or  any  part  thereof.  The  contractor  under  any 
construction  contract  shall  be  required  to  provide 
public-liability  insurance  in  an  amount  satisfac¬ 
tory  to  the  Administrator. 

18.  Information. — During  the  construction  of 
the  Project  the  Borrower  will  furnish  to  the  Gov¬ 
ernment  all  such  information  and  data  as  the  Ad¬ 
ministrator  may  request  as  to  the  construction, 
cost,  and  progress  of  the  work.  The  Borrower  will 
furnish  to  the  Government  and  to  any  purchaser 
from  the  Government  of  25  per  centum  pf  the 
Bonds  such  financial  statements  and  other  informa¬ 
tion  and  data  relating  to  the  Borrower  as  the  Ad¬ 
ministrator  or  any  such  purchaser  may  at  any  time 
reasonably  require. 

19.  Representations  and  Warranties. — The  Bor¬ 
rower  represents  and  warrants  as  follows : 

(a)  Litigation. — No  litigation  or  other  proceed¬ 
ings  are  now  pending  or  threatened  which  might 
adversely  affect  the  Bonds,  the  security  therefor,  the 
construction  of  the  Project,  or  the  financial  condi¬ 
tion  of  the  Borrower ; 

(b)  Financial  Condition. — The  character  ;  of  the 
assets  and  the  financial  condition  of  the  Borrower 
are  as  favorable  as  at  the  date  of  the  Borrower’s 
most  recent  financial  statement,  furnished  to  the 
Government  as  a  part  of  the  Application,  and  there 
have  been  no  changes  in  the  character  of  such  assets 
or  in  such  financial  condition  except  such  changes 
as  are  necessary  and  incidental  to  the  ordinary  and 
usual  conduct  of  the  Borrower’s  affairs; 
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(c)  Fees  and  Commissions. — It  has  not  and  does 
not  intend  to  pay  any  bonus,  fee,  or  commission  in 
order  to  secure  the  loan  or  grant  hereunder ; 

(d)  Affirmation. — Every  statement  contained  in 
this  Agreement,  in  the  Application,  and  in  any 
supplement  thereto  or  amendment  thereof,  and  in 
any  dther  document  submitted  to  the  Government 
is  correct  and  complete,  and  no  relevant  fact  mate¬ 
rially  affecting  the  Bonds,  the  security  therefor,  the 
Grant  or  the  Project,  or  the  obligations  of  the 
Borrower  under  this  Agreement  has  been  omitted 
therefrom. 

20.  Bond  Circular. — The  Borrower  will  furnish 
all  such  information  in  proper  form  for  the  prepa¬ 
ration  of  a  Bond  Circular  and  will  take  all  such 
steps  as  the  Government  or  any  purchaser  or  pur¬ 
chasers  from  the  Government  of  not  less  than  25 
per  centum  of  the  Bonds  may  reasonably  request 
to  aid  in  the  sale  by  the  Government  or  such  pur¬ 
chaser  or  purchasers  of  any  or  all  of  the  Bonds. 

21.  Expenses. — The  Government  shall  be  under 
no  obligation  to  pay  any  costs,  charges,  or  expenses 
incident  to  compliance  with  any  of  the  duties  or 
obligations  of  the  Borrower  under  this  Agreement, 
including,  without  limiting  the  generality  of  the 
foregoing,  the  cost  of  preparing,  executing,  and  de¬ 
livering  the  Bonds,  and  any  legal,  engineering,  and 
accounting  costs,  charges,  or  expenses  incurred  by 
the  Borrower. 

22.  Waiver. — Any  provision  of  this  Agreement 
may  be  waived  or  amended  with  the  consent  of  the 
Borrower  and  the  written  approval  of  the  Admin¬ 
istrator,  without  the  execution  of  a  new  or  supple¬ 
mental  agreement. 

23.  Interest  of  Member  of  Congress. — No  Mem¬ 
ber  of  or  Delegate  to  the  Congress  of  the  United 
States  of  America  shall  be  admitted  to  any  share 
or  part  of  this  Agreement,  or  to  any  benefit  to  arise 
thereupon. 

24.  Validation. — The  Borrower  hereby  covenants 
that  it  will  institute,  prosecute,  and  carry  to  com- 
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pletion  insofar  as  it  may  be  within  the  power  of 
the  Borrower,  any  and  all  acts  and  things  to  be  per¬ 
formed  or  done  to  secure  the  enactment  of  legisla¬ 
tion  or  to  accomplish  such  other  proceedings*  judi¬ 
cial  or  otherwise,  as  may  be  necessary,  appropriate, 
or  advisable  to  empower  the  Borrower  to  issue  the 
Bonds  and  to  remedy  any  defects,  illegalities  and 
irregularities  in  the  proceedings  of  the  Borrower 
relative  to  the  issuance  of  the  Bonds  and  to  validate 
the  same  after  the  issuance  thereof  to  the  Govern¬ 
ment,  if  in  the  judgment  of  the  Administrator  such 
action  may  be  deemed  necessary,  appropriate,  or 
advisable.  The  Borrower  further  covenants  that 
it  will  procure  and  furnish  to  the  Government,  as 
a  condition  precedent  to  the  Government’s  obliga¬ 
tions  hereunder  a  letter  from  the  Governor  of  the 
State  stating  that  if  in  the  judgment  of  the  Ad¬ 
ministrator  it  may  be  advisable  to  enact  legislation 
to  empower  the  Borrower  to  issue  the  Bonds  or  to 
remedy  any  defects,  illegalities  or  irregularities  in 
the  proceedings  of  the  Borrower  relative  to  the 
issuance  thereof  or  to  validate  the  same,  said  Gov¬ 
ernor  will  recommend  and  cooperate  in  the  enact¬ 
ment  of  such  legislation. 

25.  Naming  of  Project. — The  Project  shall  never 
be  named  except  with  the  written  consent  of  the 
Administrator. 

26.  Insurance  on  Project. — The  Borrower  shall, 
during  the  life  of  the  Project,  maintain  proper  and 
adequate  insurance  thereon. 

27.  Undue  Delay  by  the  Borrower. — If  in  the 
opinion  of  the  Administrator,  which  shall  be  con¬ 
clusive,  the  Borrower  shall  delay  for  an  unreason¬ 
able  time  in  carrying  out  any  of  the  duties  or  obli¬ 
gations  to  be  performed  by  it  under  the  terms  of 
this  Agreement,  the  Administrator  may  cancel  this 
Agreement. 

28.  Conditions  Precedent  to  the  Government’s 
Obligations. — The  Government  shall  be  under  no 
obligation  to  pay  for  any  of  the  Bonds  or  to  make 
any  part  of  the  Grant : 
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(a)  Financial  Condition  amd  Budget. — If,  in  the 
judgment  of  the  Administrator,  the  financial  condi¬ 
tion  of  the  Borrower  shall  have  changed  unfavor¬ 
ably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government,  or  the 
Borrower  shall  have  failed  to  balance  its  budget  sat¬ 
isfactorily  or  shall  have  failed  to  take  action  rea¬ 
sonably  designed  to  bring  the  ordinary  current  ex¬ 
penditures  of  the  Borrower  within  the  prudently 
estimated  revenues  thereof ; 

(b)  Cost  of  Project. — If  the  Administrator  shall 
not  be  satisfied  that  the  Borrower  will  be  able  to 
complete  the  Project  for  the  sum  of  $423,346,  or 
that  the  Borrower  will  be  able  to  obtain,  in  a  man¬ 
ner  satisfactory  to  the  Administrator,  any  addi¬ 
tional  funds  which  the  Administrator  shall  estimate 
to  be  necessary  to  complete  the  Project ; 

(c)  Compliance. — If  the  Administrator  shall  not 
be  satisfied  that  the  Borrower  has  complied  with 
all  the  provisions  contained  in  this  Agreement  or  in 
the  proceedings  authorizing  the  issuance  of  the 
Bonds,  theretofore  to  be  complied  with  by  the  Bor¬ 
rower  ; 

(d)  Legal  Matters. — If  the  Administrator  shall 
not  be  satisfied  as  to  all  legal  matters  and  proceed¬ 
ings  affecting  the  Bonds,  the  security  therefor  or 
the  construction  of  the  Project ; 

(e)  Representations.  —  If  any  representation 
made  by  the  Borrower  in  this  Agreement  or  in  the 
Application  or  in  any  supplement  thereto  or  amend¬ 
ment  thereof,  or  in  any  document  submitted  to  the 
Government  by  the  Borrower,  shall  be  found  by  the 
Administrator  to  be  incorrect  or  incomplete  in  any 
material  respect ; 

(f)  Maturity  of  Bonds  Sold  to  Government. — 
If,  in  the  event  that  some  of  the  Bonds  are  sold  to 
purchasers  other  than  the  Government,  the  maturi¬ 
ties  of  the  remaining  Bonds  are  not  satisfactory  to 
the  Administrator; 
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(g)  Bond  Ordinance . — If  the  ordinance  author¬ 
izing  the  issuance  and  sale  of  the  Bonds  shall  not 
be  satisfactory  to  the  Administrator ; 

(h)  Rate  Ordinance. — If  the  Borrower  shall  not 
adopt  an  ordinance  or  ordinances  setting  forth  an 
initial  rate  schedule  satisfactory  to  the  Adminis¬ 
trator  and  providing  that  the  Borrower  will  use 
the  revenues  of  the  electric  generating  and  dis¬ 
tribution  system  for  no  purposes  other  than  for 
debt  service  on  the  Bonds,  operating  expenses  and 
maintenance,  a  reserve  which  shall  not  exceed  three 
years’  debt  service  next  due,  and,  to  the  extent  that 
revenues  are  available  after  such  uses,  for  neces- 
sarv  extensions:  and  if  such  ordinance  or  ordi- 
nances  shall  not  provide  that  the  Borrower  will 
make  reasonable  charges  for  all  current  Used  for 
street-lighting  and  other  municipal  purposes,  and 
that  said  charges  will  not  be  less  than  the  cost  of 
producing  and  distributing  said  current;  • 

(i)  Mortgage. — If  the  mortgage,  referred  to  in 
Paragraph  2  (f),  herein,  and  the  deed  bf  trust 
shall  not  be  satisfactory  to  the  Administrator  as  to 
form,  sufficiency,  and  substance; 

(j)  If  the  borrower  shall  not  furnish  evidence 
satisfactory  to  the  Administrator  that  the  Texas 
Utilities  Company  can  be  legally  required  to  fur¬ 
nish  electrical  service  on  a  day-to-day  basis  to 
present  customers  until  the  borrower  shall  have 
completed  the  project. 

29.  Accounts  and  Statements. — So  long  as  any 
of  the  Bonds  are  held  by  the  Government,  the  Bor¬ 
rower  will  furnish  to  the  Government,  not  later 
than  30  days  after  the  close  of  each  six,  months’ 
fiscal  period,  complete  operating  and  income  state¬ 
ments  of  the  System  in  reasonable  detail  'covering 
such  six  months  ’  period,  and,  not  more  than  60  days 
after  the  close  of  each  fiscal  year,  complete  finan¬ 
cial  statements  of  the  System  and  the  Borrower 
covering  such  fiscal  year,  certified  by  independent 
auditors.  I  " 
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This  Agreement  shall  be  binding  upon  the  parties 
hereto  when  a  copy  thereof,  duly  executed  by  the 
Borrower  and  the  Government,  shall  have  been  re¬ 
ceived  by  the  Borrower.  This  Agreement  shall  be 
governed  by  and  be  construed  in  accordance  with 
the  laws  of  the  State.  If  any  provision  of  this 
Agreement  shall  be  invalid  in  whole  or  in  part,  to 
the  extent  it  is  not  invalid  it  shall  be  valid  and 
effective  and  no  such  invalidity  shall  affect,  in 
whole  or  in  part,  the  validity  and  effectiveness  of 
any  other  provision  of  this  Agreement  or  the 
rights  or  obligations  of  the  parties  hereto;  pro¬ 
vided,  however,  that  in  the  opinion  of  the  Adminis¬ 
trator,  the  Agreement  does  not  then  violate  the 
terms  of  the  Act. 

In  Witness  Whereof,  the  Borrower  and  the 
Government  have  respectively  caused  this  Agree¬ 
ment  to  be  duly  executed  as  of  August  17,  1935. 
City  of  Plainview, 

Hale  County,  Texas, 

By  Tom  Shelton,  Mayor. 

[seal.] 

Attest : 

J.  L.  Galloway, 

City  Secretary. 

United  States  of  America, 

Federal  Emergency  Administrator 
of  Public  Works, 

By  E.  W.  Clark, 

For  the  Assistant  Administrator. 


EXHIBIT  2 


AGREEMENT  TERMINATING  THE  LOAN  AND  GRANT 
AGREEMENT  BETWEEN  THE  CITY  OF  PLAINVIEW 
(HALE  COUNTY,  TEXAS)  AND  THE  UNITED  STATES  OF 
AMERICA 


P.  W.  A.  Docket  No.  8021 

AGREEMENT  DATED  AS  OF  NOV.  18,  1935.  TERMINATING  THE 
LOAN  AND  GRANT  AGREEMENT  DATED  AS  OF  AUGUST  17, 
1935,  BETWEEN  THE  CITY  OF  PLAINVIEW,  HALE  COUNTY, 
TEXAS  (HEREIN  CALLED  THE  “CITY”)  AND  THE  UNITED 
STATES  OF  AMERICA,  (HEREIN  CALLED  THE  “GOVERN¬ 
MENT  ”)  ; 

i 

Whereas  a  Loan  and  Grant  Agreement  was  en¬ 
tered  into  by  and  between  the  City  and  the  Govern¬ 
ment  dated  as  of  August  17, 1935 ;  and 
Whereas  it  is  to  the  mutual  advantage  of  the 
City  and  the  Government  to  terminate  said  Loan 
and  Grant  Agreement. 

Now,  Therefore,  it  is  Hereby  Agreed  by  and  be¬ 
tween  the  City  and  the  Government  that  said  Loan 
and  Grant  Agreement,  dated  as  of  August  17, 1935, 
be,  and  the  same  hereby  is,  terminated. 

City  of  Plainview,  (Hale  County,  Texas), 
By  Tom  Shelton,  Mayor .  j 

[seal]  ; 

Attest : 

J.  L.  Galloway, 

Secretary. 

United  States  of  America,  ! 

Federal  Emergency  Administrator  ! 
of  Public  Works.  | 

By  H.  B.  Hackett,  j 

Assistant  Administrator . 

(17) 


EXHIBIT  3 


Federal  Emergency  Administration 

of  Public  Works, 

Washington,  D.  C.,  December  4, 1935. 
City  of  Plainview, 

Dale  County,  Texas. 

1.  Offer. — The  United  States  of  America  (herein 
called  the  4 4 Government”)  hereby  offers  to  aid  in 
financing  the  construction  of  a  Diesel  electric  gen¬ 
erating  plant  and  distribution  system,  including 
street  lighting  (herein  called  the  44 Project”),  by 
making  a  loan  and  grant  to  the  City  of  Plainview 
(herein  called  the  4 4 Applicant”)  not  exceeding  in 
the  aggregate  the  sum  of  $423,346. 

2.  Method  of  Making  Loan. — The  Government 
will  purchase,  at  the  principal  amount  thereof  plus 
accrued  interest,  from  the  Applicant,  obligations 
of  the  description  set  forth  below  (or  such  other 
description  as  shall  be  mutually  satisfactory)  in  the 
aggregate  principal  amount  of  $328,000,  less  such 
amount  of  such  obligations,  if  any,  as  the  Applicant 
may  sell  to  purchasers  other  than  the  Government : 

(a)  Obligor. — City  of  Plainview ; 

(b)  Type. — Special  obligation  electric  revenue 
coupon  bond ; 

(c)  Denomination. — $1,000; 

(d)  Date. — June  1, 1935; 

(e)  Interest  Rate  and  Interest  Payment  Dates. — 
4  percent  per  annum,  payable  semiannually  on 
June  1  and  December  1 ; 

(f )  Place  of  Payment. — At  the  office,  of  the  City 
Treasurer  in  the  City  of  Plainview,  Texas;  or,  at 
the  option  of  the  holder,  at  a  bank  or  trust  company 
in  the  Borough  of  Manhattan,  City  and  State  of 
New  York; 


(18) 
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(g)  Registration  Privileges . — Registerable  at 
the  option  of  the  holder  as  to  principal  only  ;j 

(h)  Maturities . — Payable,  without  option  of 
prior  redemption,  on  J une  1  in  years  and  amounts 
as  follows : 


Year  i  Amount 

1937 _ 1  $10,  000 

iQoc  15  non 

1939-1942  "(’ bothTnclusive)IIIIIIIII _ II _ ZZZZZZZZZZZ _ ;  20,’  000 

1943-1946  (both  inclusive) _ i  25,000 

1947-1949  (both  inclusive) _ I  30,000 

1950 _ J  33,  000 


(i)  Security. — Payable  as  to  both  principal  and 
interest  from  and  secured  by  an  exclusive  first  lien 
on  and  pledge  of  the  entire  revenues  of  the  System 
(which  “ System”  includes  the  “ Project”,  together 
with  all  improvements  and  extensions  thereto  and 
replacements  thereof  subsequently  constructed  or 
acquired),  after  deduction  only  of  reasonable  oper¬ 
ation  and  maintenance  expenses,  and  additionally 
secured  by  a  first-lien  mortgage  on  the  real  estate 
and  chattel  property  described  in  said  mortgage 
constituting  said  System. 

3.  Amount  of  Grant. — The  Government  will 
make  a  grant  in  an  amount  equal  to  30  per  centum 
of  the  cost  of  the  labor  and  materials  employed 
upon  the  Project.  The  Government  will  make  the 
grant  either  wholly  by  the  payment  of  money  or 
partly  by  the  payment  of  money  and  partly  by  the 
cancellation  of  obligations  purchased  pursuant  to 
this  offer  or  interest  coupons  attached  thereto,  in 
aggregate  amount  equal  to  the  amount  of  the  grant 
less  the  amount  in  money.  In  no  event  shall  the 
grant,  whether  made  partly  by  payment  of  money 
and  partly  by  cancellation,  or  wholly  by  payment 
of  money,  be  in  excess  of  $114,000. 

4.  Conditions  Precedent. — The  Government  will 
be  under  no  obligation  to  take  up  and  pay  for  any 
bonds  which  it  herein  offers  to  purchase  or  to  make 
any  grant : 

(a)  Financial  Condition. — If  the  financial  con¬ 
dition  of  the  Applicant  shall  have  changed  unfavor- 
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ably  in  a  material  degree  from  its  condition  as 
theretofore  represented  to  the  Government ; 

(b)  Cost  of  Project. — If  it  appears  that  the 
Applicant  will  not  be  able  to  complete  the  Project 
described  in  this  offer  for  the  sum  allotted  by  the 
Government,  or  that  the  Applicant  will  not  be  able 
to  obtain  any  funds  which,  in  addition  to  such  sum, 
shall  be  necessary  to  complete  the  Project ; 

(c)  Plans  and  Specifications  and  Certificate  of 
Purposes. — If  the  Applicant  shall  not  have  filed 
with  the  Government  plans  and  specifications  for 
the  Project,  accompanied  by  a  certificate  of  pur¬ 
poses  setting  out  in  detail  the  amounts  and  purposes 
of  the  expenditures  which  the  Applicant  proposes 
to  make  in  connection  with  the  Project,  and  the 
Government  shall  not  have  accepted  such  plans  and 
specifications  and  such  certificate  of  purposes  as 
showing  that  the  Project  will  be  constructed  in 
such  a  manner  as  to  provide  reasonable  security  for 
the  loan  to  be  made  by  the  Government  and  to  com¬ 
ply  with  Title  II  of  the  National  Industrial  Recov¬ 
ery  Act  in  all  other  respects. 

5.  Interest  of  Member  of  Congress. — No  Member 
of  or  Delegate  to  the  Congress  of  the  United  States 
of  America  shall  be  allowed  to  participate  in  the 
funds  made  available  for  the  construction  of  the 
Project  or  to  any  benefit  arising  therefrom. 

6.  Bonus  or  Commission. — The  Applicant  shall 
not  pay  any  bonus  or  commission  for  the  purpose  of 
obtaining  an  approval  of  the  application. 

7.  Information. — The  Applicant  shall  furnish 
the  Government  with  reasonable  information  and 
data  concerning  the  construction,  cost,  and  progress 
of  the  work.  Upon  request  the  Applicant  shall 
also  furnish  the  Government,  and  any  purchaser 
from  the  Government  of  at  least  25  percent  of  the 
bonds,  with  adequate  financial  statements  and  other 
reasonable  information  and  data  relating  to  the 
Applicant. 

8.  Bond  Circular. — The  Applicant  shall  furnish 
all  such  information  in  proper  form  for  the  prepa- 
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ration  of  a  bond  circular  and  shall  take  all  such 
steps  as  the  Government  or  any  purchaser  or  pur¬ 
chasers  from  the  Government  of  not  less  than  25 
percent  of  the  bonds  may  reasonably  require;  to  aid 
in  the  sale  by  the  Government  or  any  such  pur¬ 
chaser  or  purchasers  of  any  or  all  of  the  bonds. 

9.  Insurance . — The  Applicant  shall  carry  rea¬ 
sonable  and  adequate  insurance  upon  the  completed 
Project  or  any  completed  part  thereof  accepted  by 
the  Applicant  or  the  system  of  which  the  project 
is  a  part. 

10.  Name  of  Project. — The  Applicant  shall  not 
name  the  Project  for  any  living  person. 

11.  Grant  and  Bond  Payments . — 

(a)  Advance  Grant . — Upon  receipt  of  this  oiferr 
the  Applicant  may  request  an  advance  on  account 
of  the  grant  in  an  amount  not  exceeding  5  percent 
of  the  estimated  cost  of  labor  and  materials  to  be 
employed  on  the  Project.  This  advance  grapt  may 
be  used  for  paying  architectural,  engineering,  and 
planning  fees,  costs  of  surveys,  borings  and  other 
preliminary  investigations,  cost  of  preparation  of 
plans,  specifications  and  other  forms  of  proposed 
contract  documents,  and  costs  of  advertisements 
for  bids  for  contracts,  and  the  printing  of  the 
bonds,  but  not  in  payment  for  the  acquisition  of 
lands,  easements,  or  rights-of-way.  The  request 
for  this  advance  grant  shall  be  accompanied  by  a 
signed  certificate  of  purposes  in  which  shall  appear 
in  reasonable  detail  the  purposes  for  which  such 
advance  grant  will  be  used ; 

(b)  Payment  for  Bonds. — A  requisition  request¬ 
ing  the  Government  to  take  up  and  pay  for  bonds 
will  be  honored  as  soon  as  possible  after  such  bonds 
are  ready  for  delivery,  if  the  bond  transcript  and 
other  documents  supporting  such  requisitions  are 
complete ; 

(c)  Intermediate  Grant  Requisitions. — Simul¬ 
taneously  with  the  delivery  of  and  payment  for  the 
bonds  by  the  Government,  or  when  bonds  are  taken 
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up  and  paid  for  in  more  than  one  installment,  si¬ 
multaneously  with  the  delivery  of  and  payment  for 
the  final  installment,  if  the  Applicant  has  so  requi¬ 
sitioned  and  if  such  requisition  is  accompanied  by 
a  signed  certificate  of  purposes  showing  in  reason¬ 
able  detail  the  purposes  for  which  the  funds  will  be 
used,  and  that  such  funds  will  be  used  for  items 
properly  included  as  part  of  the  cost  of  the  Project, 
the  Government  will  make  a  grant  of  an  amount 
representing  the  difference  between  the  advance 
grant  and  an  amount  equal  to  15  percent  of  said 
previously  estimated  cost  of  labor  and  materials  to 
be  employed  upon  the  Project.  When  the  Project 
shall  be  approximately  70  percent  completed  the 
Applicant  may  file  its  requisition  for  an  additional 
grant  in  an  amount  which,  together  with  the 
amount  previously  paid  on  account  of  the  grant,  is 
equal  to  30  percent  of  the  cost  of  labor  and  mate¬ 
rials  theretofore  employed  on  the  Project,  but  in 
no  event  in  an  amount  exceeding  the  amount  set 
forth  in  paragraph  3  hereof. 

The  intermediate  grant  requisitions  will  be  hon¬ 
ored  if  the  documents  necessary  to  support  such 
requisitions  are  complete  and  work  on  the  Project 
has  progressed  in  accordance  with  the  provisions 
of  this  offer  relating  thereto ; 

(d)  Final  Grant  Payment. — At  any  time  after 
completing  the  Project,  the  Applicant  may  file  a 
requisition  requesting  the  remainder  of  the  grant 
which,  together  with  all  previous  payments  on  ac¬ 
count  of  such  grant,  shall  be  an  amount  not  in  ex¬ 
cess  of  30  percent  of  the  actual  cost  of  labor  and 
materials  employed  upon  the  Project,  and  not  to 
exceed,  in  any  event,  the  amount  of  the  grant  set 
forth  in  paragraph  3  hereof.  The  final  grant  requi¬ 
sition  will  be  honored  if  the  documents  necessary  to 
support  it  are  complete  and  work  on  the  Project 
has  been  completed  in  accordance  with  the  pro¬ 
visions  of  this  offer  relating  thereto ; 

(e)  Construction  Account . — A  separate  account 
-or  accounts  (herein  collectively  called  the  uCon- 
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struetion  Account”)  shall  be  set  up  in  a  bank  or 
banks  which  are  members  of  the  Federal  Deposit 
Insurance  Corporation  and  of  the  Federal  Reserve 
System.  The  advance  grant,  the  intermediate 
grants,  the  proceeds  from  the  sale  of  the  bonds 
(exclusive  of  accrued  interest  and  an  amount,  if 
any,  representing  interest  during  construction), 
the  final  grant,  and  any  other  moneys  which  shall 
be  required  in  addition  to  the  foregoing,  ito  pay 
the  cost  of  constructing  the  Project  shall;  be  de¬ 
posited  in  the  Construction  Account,  promptly 
upon  the  receipt  thereof.  All  accrued  interest  paid 
by  the  Government  at  the  time  of  delivery  of  the 
bonds  shall  be  paid  into  a  separate  account  (herein 
called  the  “Bond  Fund”).  Payments  for  the  con¬ 
struction  of  the  Project  shall  be  made  only  from 
the  Construction  Account ; 

(f)  Disbursement  of  Moneys  in  Construction 

Account . — Moneys  in  the  Construction  Account 
shall  be  expended  only  for  such  purposes  as  shall 
have  been  previously  specified  in  the  certificate  of 
purposes  filed  with  and  accepted  by  the  Govern¬ 
ment.  All  moneys  remaining  in  the  Construction 
Account  after  all  costs  incurred  in  connection  with 
the  Project  have  been  paid  shall  either  be  used  to 
repurchase  bonds,  if  any  of  the  bonds  are  then  held 
by  the  Government,  or  be  transferred  to  the  Bond 
Fund ;  i 

(g)  Use  of  Moneys  in  Bond  Fund. — Moneys  in 
the  Bond  Fund  shall  be  expended  solely  for  the 
purpose  of  paying  interest  on  and  principal  of 
bonds. 

12.  Construction  of  Project. — The  following  pol¬ 
icies  have  been  adopted  by  the  Federal  Emergency 
Administration  of  Public  Works  in  order  to  effec¬ 
tuate  the  purposes  of  Title  II  of  the  National  In¬ 
dustrial  Recovery  Act,  and  the  making  of  the  loan 
and  grant  herein  set  forth  shall  be  subject  to  the 
condition  that  the  Applicant,  in  the  exercise  of  its 
lawful  discretion,  shall  adopt  said  policies  and  com¬ 
ply  therewith  in  the  construction  of  the  Project: 
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(a)  That  if  a  project  is  to  be  constructed  under 
contract,  contracts  should  be  awarded  to  the  lowest 
responsible  bidder,  pursuant  to  public  advertise¬ 
ment,  and  that  every  opportunity  be  given  for  free, 
open,  and  competitive  bidding  for  contracts  for 
construction  and  contracts  for  the  purchase  of  ma¬ 
terials  and  equipment ; 

(b)  That  the  use  in  the  specifications  or  other¬ 
wise  of  the  name  of  a  proprietary  product  or  the 
name  of  the  manufacturer  or  vendor  to  define  the 
material  or  product  required,  unless  such  name  is 
followed  by  the  term  “or  equal”,  is  considered  con¬ 
trary  to  the  policy  of  free,  open,  and  competitive 
bidding.  Where  such  a  specification  is  used  in  lieu 
of  descriptive  detail  of  substance  and  function  the 
term  “or  equal”  is  to  be  literally  construed  so  that 
any  material  or  article  which  will  perform  ade¬ 
quately  the  duties  imposed  by  the  general  design 
will  be  considered  satisfactory ; 

(c)  That  in  determining  the  lowest  bidder  for 
the  supplying  of  materials  and  equipment  in  the 
interest  of  standardization  or  ultimate  economy  the 
contract  may  be  awarded  to  other  than  the  actual 
lowest  bidder ; 

(d)  That,  in  order  to  insure  completion  of  a 
project  within  the  funds  available  for  the  construc¬ 
tion  thereof,  faithful  performance  of  construction 
contracts  will  be  assured  by  requiring  performance 
bonds  written  in  an  amount  equal  to  100%  of  the 
contract  price  by  one  or  more  corporate  sureties 
financially  able  to  assume  the  risk,  and  that  such 
bonds  will  be  further  conditioned  upon  the  pay¬ 
ment  of  all  persons  supplying  labor  and  furnish¬ 
ing  materials  for  the  construction  of  such  project, 
except  in  eases  in  which  it  is  required  by  the  laws 
of  Texas  that  protection  for  labor  and  material- 
men  be  provided  by  a  bond  separate  from  the  per¬ 
formance  bond.  In  such  latter  case  a  performance 
bond  in  an  amount  equal  to  100%  of  the  contract 
price  supplemented  by  a  separate  labor  and  mate- 
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rialmen’s  bond  in  an  amount  not  less  than  50%  of 
the  contract  price  will  be  adequate ; 

(e)  That  if  the  work  on  any  proposed  construc¬ 
tion  contract  is  hazardous,  the  contractor  will  be 
required  to  provide  public-liability  insurance  and 
property-damage  insurance  in  amounts  reasonably 
sufficient  to  protect  the  contractor  and  each  sub¬ 
contractor  ; 

(f )  That  minimum  or  other  wage  rates  required 
to  be  predetermined  by  the  law  of  Texas  pr  local 
ordinance  shall  be  predetermined  by  the  applicant 
in  accordance  therewith  and  incorporated  in  the 
appropriate  contract  documents.  In  the  absence 
of  applicable  law  or  ordinance  the  applicant  shall 
predetermine  minimum-wage  rates  in  accordance 
with  customary  local  rates  for  all  the  trades  and 
occupations  to  be  employed  on  the  project!  and  in¬ 
corporate  them  in  the  appropriate  contract  docu¬ 
ments  ; 

(g)  That  the  work  shall  be  commenced  as 
quickly  as  possible  after  funds  are  made  available 
and  be  continued  to  completion  with  all  practicable 
dispatch  in  an  efficient  and  economical  manner; 

(h)  That  a  project  will  be  constructed  in  accord¬ 
ance  with  the  provisions  of  the  attached  Exhibit  A, 
which  is  hereby  made  a  part  hereof ;  to  insure  this 
purpose  appropriate  provisions  will  be  incorpo¬ 
rated  in  all  contracts  (except  subcontracts)  for 
work  to  be  performed  at  the  site  of  the  project. 
(Exhibit  A  has  been  so  worded  that  the  provisions 
thereof  may,  if  the  applicant  so  desires,  be  inserted 
verbatim  in  such  construction  contract  ior  con¬ 
tracts.) 

13.  The  Administrator  and  the  Government  shall 
have  no  rights  or  power  of  any  kind  with  respect  to 
the  rates  to  be  fixed  or  charged  by  the  project, 
excepting  only  such  rights  as  they  may  h^ve  as  a 
holder  of  such  bonds  under  the  Constitution  and 
laws  of  Texas  and  the  lawful  proceedings  of  the 
Applicant,  taken  pursuant  thereto,  in  authorizing 
the  issuance  of  such  bonds. 
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14.  This  offer  is  made  with  the  express  under¬ 
standing  that  neither  the  loan  nor  the  grant  herein 
described  is  conditioned  upon  compliance  by  the 
Applicant  with  any  conditions  not  expressly  set 
forth  herein.  There  are  no  other  agreements  or 
understandings  between  the  Applicant  and  the 
Government  or  any  of  its  agencies  in  any  way 
relating  to  said  Project  or  to  the  financing  or  the 
construction  thereof. 

United  States  of  America, 

Federal  Emergency  Administrator 
of  Public  Works, 

By  Horatio  B.  Hackett, 

Assistant  Administrator. 
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